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Reflections on International Criminal Justice 


Antonio Cassese* 


This lecture focuses on four topics, all of which are intimately connected with 
international criminal tribunals, their mandate and their work. These topics may be 
posed in the form of four questions: 


(i) Why, in the case of war crimes and crimes against humanity, is justice better 
than revenge, forgetting or amnesty? 

(ii) Why, for these crimes, should we prefer international justice to national 
justice? 

(iii) Is international criminal justice at odds with peace? 

(iv) What are the major stumbling blocks to international criminal justice? 


Justice vs revenge, amnesia and amnesty 


Why is justice better than revenge, in the case of war crimes and crimes against 
humanity? Revenge is undoubtedly a primitive form of justice — a private system 
of law enforcement. It has, however, an altogether different foundation from justice 
— an implacable logic of hatred and retaliation. Revenge can nevertheless be the 
last resort of persons who are denied due process. As the history of the Armenian 
genocide illustrates, when there is no justice in response to the extermination of a 
people, the result is that victims are led to take the law into their own hands, both to 
exact retribution and to draw attention to the denied historical fact. Hannah Arendt, 
in a well-known work, furnishes two precedents for this phenomenon: 


There was the case of Shalom Schwartzbard, who in Paris on May 25, 1926, shot and killed 
Simon Petlyura, former hetman [sic] of the Ukrainian armies and responsible for the 
pogroms during the Russian civil war that claimed about a hundred thousand victims 
between 1917 and 1920. And there was the case of the Armenian Tehlirian, who, in 1921, in 
the middle of Berlin, shot to death Talaat Bey, the great killer in the Armenian pogroms of 
1915. ... [The point is that] neither of these assassins was satisfied with killing ‘his’ 
criminal, ‘but immediately gave themselves up to the police and insisted on being tried. Each 
used his trial to show the world through'court procedure what crimes against his people had 
been committed and gone unpunished.’ 


* Judge, International Criminal Tribunal for the Former Yugoslavia, The Hague. 
This is the text of the twenty-fifth Chorley Lecture, delivered at the London School of Economics and 
Political Science on 11 June 1997. 


1 H. Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (Harmondsworth: Penguin, 
1994) 265. 
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Many forget that, after the annihilation of the Armenians, on 28 May 1915 Great 
Britain, Russia and France had called for those responsible for the frightful 
massacres and deportations to be tried for their crimes. Indeed the Treaty of Sévres 
even contained a provision to the effect that the Turkish leaders responsible for the 
genocide would be brought to justice. But as time went by, political compromises 
were reached, the impetus for such trials dissipated and the Armenian massacres 
became the ‘forgotten genocide’ of the twentieth century. This had two lethal 
results. First, as I have just recalled, the ‘Justice Commandos of the Armenian 
Genocide’ eventually took it upon themselves to achieve justice and assassinated 
several of the Young Turks on the streets of Germany between 1921 and 1922 (this 
happened to Talaat, Said Halim, Behaeddine Chakir, Djemal Azmi and Djemal). 
Acts of revenge were also committed by Armenian volunteers attached to the 
Caucasian Russian Army, which in 1916 had captured several provinces in eastern 
Turkey where the Armenian population had been destroyed. 

The second — unforeseen — result of the impunity of the leaders and organisers 
of the Armenian genocide is that it gave a nod and a wink to Adolf Hitler and 
others to pursue the Holocaust some twenty years later. There are many indications 
that Hitler and his cohorts were fully aware of the Armenian genocide and that they 
drew from it lessons suitable for emulating the Turkish model of enacting a ‘final 
solution’. Adolf Hitler is reported to have said, when debating whether to proceed 
with his genocidal policies against the Jews, ‘Who, after all, speaks today of the 
annihilation of the Armenians?’ As David Matas, a Canadian international law 
expert, observed, ‘Nothing emboldens a criminal so much as the knowledge he can 
get away with a crime. That was the message the failure to prosecute for the 
Armenian massacre gave to the Nazis. We ignore the lesson of the Holocaust at our 
peril.’” Thus, the lack of international response to the Armenian genocide may, in 
fact, have influenced the development of the Nazi ideology.? 

To turn to the second part of the question: why is justice better than forgetting? 

Justice is preferable to forgetting both on a moral and a practical level. For the 
moral dimension, I would quote the French philosopher Vladimir Jankélévitch who 
said with regard to the Holocaust of Jews during the Second World War: 


Within the framework of the prevalent moral amnesty long granted to murderers, all those 
who were deported, executed or massacred, have none but us to think of them. If we 
stopped thinking of them, we would complete their extermination; they would be 
definitively annihilated ... Those who have vanished forever now exist on through us in 
the devoted faithfulness of our memory; were we to forget them .. . they would simply 
cease to be. Should we even begin to forget the ghetto fighters, they would be murdered a 
second time.* 


2 David Matas, ‘Prosecuting Crimes Against Humanity: The Leasons of Workd War I’ (1990) Fordham 
International Law Journal 104. 

3 Concerning the lack of international response, sec the statement of the political-legal officer of the 
British High Commussion at Istanbul, Mr Lamb, regarding the jettisoned trials of those Turks 
responsible for the Armenian genocide: 


Unless there is whole-hearted co-operation and will to act among the Allies, the trials will fall to 
the ground and the direct and indirect massacres of about one million Christians will get off 
unscathed, Rather than this should happen, it were better that the Allies had never made their 
declarations in the matter and had never followed up their declarations by the arrests and 
deportations that have been made (FO 371/6500/, W.2178, appendix A (folio 385-118, 386-119) 
11 August 1920). 


4 V. Jankélévitch, L’imprescriptible. Pardonner? Dans l’hoaneur et la dignité (Editions du Seuil, 1986) 
59-60, 62, 79. 
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Who can but agree — forgetting makes a mockery of the dead. 

Second, on a practical level, forgetting crimes against humanity and war crimes 
is, in any event a fiction — in fact, massacres and ‘disappearances’ are never 
forgotten. The memory of the exterminations of the American Indians, of the 
Armenians, of Australian Aborigines, of the South American ‘desaparecidos’ is 
never really buried along with the victims. The memory always lingers, and — if 
nothing is done to remedy the injustice — festers. 

To apply this consideration to the situation in Bosnia and Herzegovina: self- 
styled pragmatists may counsel a strong dose of instant amnesia to the former 
enemies there, because this represents the least risk to Western soldiers and the 
greatest saving of Westem money. But as one commentator points out, this policy 
is unacceptable to Bosnian politicians: ‘If they were to abandon the principles of 
justice and fairness, they would, in the eyes of their expelled, raped, maimed and 
plundered co-nationals, become accomplices to the agony.’ To try to induce 
people to forget the traumas that have disfigured their lives is, therefore, a vain 
insult to their human dignity. 

Finally, why is justice better than amnesty? The word, ‘amnesty’, has the same 
derivation as ‘amnesia’, namely from the Greek ‘amnestia’, meaning ‘forget- 
fulness’ or ‘oblivion’. Amnesties have been offered, in the hope of achieving 
reconciliation, in a number of countries undergoing transition, for example Haiti 
and Argentina. In Guatemala, Chile, El Salvador and South Africa, Truth Com- 
missions have instead been established, which, in some instances, have, however, 
the power to grant amnesties in exchange for admissions ef wrong-doing. Some 
commentators, in particular Professor Diane Orentlicher,° have argued that the 
granting of amnesty runs counter to international law. Without dwelling on this 
point, at least for the time being, I would simply like to distinguish between 
situations in which amnesties may be deemed appropriate and those in which they 
are clearly inappropriate. 

I will focus on the South African example, where the Truth and Reconciliation 
Commission is embarking on an extremely difficult and sensitive project at this 
very moment. In a recent case in the South African Constitutional Court, many of 
the legal and moral quandaries of granting amnesties in exchange for a full 
confession of political crimes are discussed. In Azanian Peoples Organization v 
President of the Republic of South Africa (25 July 1996), the plaintiffs challenged 
the constitutionality of South Affica’s Promotion of National Unity and 
Reconciliation Act, specifically its granting of amnesty to apartheid-era human 
rights abusers. The Court upheld the Act on a number of grounds. 

Four important points deserve to be made in relation to this ruling. First, as the 
Decision recognised, the Truth Commission solution is suitable for a nation which is 
freeing itself from a regime of terror and undergoing a transition to democracy, and is 
thus appropriate to the needs of South Africa, El Salvador, Guatemala or Chile. When 
we turn, however, to the former Yugoslavia, and in particular to Bosnia and 
Herzegovina, the inappropriateness of this paradigm soon becomes apparent. Here 
one is concerned not with emergence from an authoritarian State apparatus to a 
pluralistic democracy, but rather the reverse: the transition, by means of ‘ethnic 
cleansing’, from a peaceful, multi-denominational State, ie the Socialist Federal 


5 ‘Tried and Found Wanting’, Rasim Cerimagic, in Tribunal, A Publication of the Institute for War and 
Peace Reporting No. 8, April/May 1997, 4. 

6 D. Orentlicher, ‘Settling Accounts: the duty to prosecute human rights violations of a prior regime’ 
(1991) 100 Yale LJ 2537. 
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Republic of Yugoslavia and its constituent republics, to several ethnically-based 
mini-States and entities, ie the Republic of Croatia, Serbia-Montenegro, Slovenia, 
Republika Srpska, Herceg-Bosna, etc, which, far from wishing to be reconciled, 
seem to prefer to remain antagonistic to, and separate from, each other. 

Second, the South African solution was predicated on the impossibility, or at 
least extreme difficulty of conducting prosecutions, given the secrecy and deadly 
efficiency of the anti-apartheid abuses. As the South African Constitutional Court 
said in the aforementioned Azanian Peoples case: 

Much of what transpired in this shameful period is shrouded in secrecy and not casily 

capable of objective demonstration and proof ... Records are not easily accessible, witnesses 

are often unknown, dead, unavailable oc unwilling. ... The alternative to the grant of 

immunity from criminal prosecution of offenders is to keep intact the abstract right to such a 

prosecution for particular persons without the evidence to sustain the prosecution 

. HET OE ee ee ee 
about what precisely happened to their loved ones, to leave their yearning for the 

ik effectively unassuaged, to perpetuate their legitimate sense of resentment and grief and 
correspondingly to allow the culprits of such deeds to remain perhaps physically free but 
inhibited in their capacity to become active, full and creative members of the new order ... 

Both the victims and the culprits ... will hobble more than walk to the future with heavy and 

dragged steps, delaying and impeding a rapid and enthusiastic transition to the new society 

at the end of the bridge .. 


There is a missionary fervour and zeal in this statement which underscores the 
premise underlying the new South Africa, namely that the apartheid-era is now 
over, that everyone was, in a sense, the victim of that regime and that the chief 
object ahead is to build a new and better society. Again, this medicine is 
inappropriate for a society which is still riven by, and built on, ethnic divisions and 
where the perpetrators of atrocities still preach the gospel of ethnic separation 
(think of the former Yugoslavia), or for a society such as that of Rwanda where 
ethnic hatred still persists and the victims of genocide, or their relatives, demand 
that the culprits be duly punished. 

Third, it should be borne in mind that amnesty, under the terms of the South 
African Truth and Reconciliation Act, is by no means automatic. For one thing, it 
is extended only for what are political crimes under the Act’s strict criteria; and, for 
another, it is only available for those who ‘make full disclosure of all the relevant 
facts relating to acts associated with a political objective’. 

Fourth, as a general comment, the notion of domestic prosecutions is sometimes 
dismissed in favour of amnesty and truth commissions when the society in question 
is too fragile to survive the destabilising effects of politically charged trials. As a 
US State Department official observed, ‘There is a need to empty wounds of all the 
old infection before healing can start. But in some countries, like Angola and 
Mozambique, I’m not sure you’d have anything left if you cleaned out all the 
infection.’® In those countries, however, this consideration would only operate as a 
bar to domestic tribunals — an international tribunal, by contrast, could conduct 
the work at a distance — both physical and political — from the destabilising 
national forces. This is a reason for preferring international tribunals to national 
courts, in certain circumstances — a point I will take up again. 


7 a ee ee ET 684-685 
( 

8 Aner a) orth Us Sine Disa GR a ia 1993), cited in Priscilla B. Hayner, ‘Fifteen Truth 
Commissions — 1974 to 1994: A Comparative Study’ (1994) 16 Human Rights Quarterly 597-655. 
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Thus in my view, the best option is to bring to court alleged culprits and to 
dispense justice, as is happening both in the former Yugoslavia and in Rwanda, 
given that (a) they have been the scene of appalling atrocities which are beyond 
amnesty, (b) they are still riven by the violent nationalisms or ethnic hatred over 
which the wars were fought, and (c) they are not yet willing to be reconciled. I 
should add that arguably, under international law, an amnesty for genocide would 
anyway be precluded by jus cogens. It may be contended that the general principles 
of customary international law prohibiting genocide and imposing the obligation to 
punish the authors of genocide may not be derogated from through international 
agreements; a fortiori they may not be set aside by national legislation.” 

Turning now to criminal justice, as opposed to revenge, forgetting and amnesty. 
I know that many politicians and commentators have advocated the need for 
pardon, at the end of a war, for crimes committed during the armed conflict, on the 
ground that criminal trials can prolong or rekindle animosity and prevent return to 
peace and reconciliation. Let me quote what Sir Graham Bower said back in 1924, 
at the Thirty-Third Conference of the International Law Association held at 
Stockholm: 


There is no nation in the world which has not violated the laws of war, and there is no army 
oc navy in the world which has not committed war crimes. ... What will be the 
consequences [of the punishment of war crimes]? When the soldiers and sailors have 
finisbed fighting, when they are ready to shake hands over a treaty of peace, then the lawyers 
are to begin a war of accusation and counter-accusation and recrimination, which will be 
worse than war. General Sherman said ‘War is bell’, and he spoke the truth; but with all due 
eS race E Prot O EAD aa eaa unl eal conte) were 
adopted, it would make peace a bell . 

Sir Graham Bower terminated his speech by saying, ‘A bas la guerre des proces, 

vive la paix de l’oubli et de l’espérance’. 

These are, indeed, incisive and forceful words. In spite of all their vigour, I claim 
however that they are fallacious. For one thing, they are premised on a notion of 
war as more or less gentlemanly combat between ‘soldiers’ and ‘sailors’, from 
which there are occasional lapses, ie war crimes. Hence the talk of ‘shaking hands’ 
and the suggestion that the combatants are somehow more noble than the dreaded 
‘lawyers’ who squabble ignominiously in the aftermath of battle. But war today — 
certainly in Rwanda where it is rather genocide than war which is at stake — is less 
a noble clash of soldiers than the slaughter of civilians with machetes or firing 
squads, the mass rape and abuse of women in special camps, the cowardly 
execution of non-combatants. To that extent, Sir Graham’s comments are very 
much a product of his time — of a time when the chief casualties of war were 
soldiers, more than civilians, and of which it could be said, albeit ironically, dulce 
et decorum est pro patria mori. This trend has been dramatically reversed from the 
Second World War onwards. 

I have already pointed out why to my mind forgetting appalling crimes is both 
immoral, counterproductive and practically pointless. Let me now add that 
bringing culprits to justice has some notable merits that can be briefly enumerated 
as follows: 


9 The Inter-American Court on Human Rights has dealt with this issue in its Advisory Opinion (OC 13/ 
93, Uruguay/Argentina), where it held that a State Party could violate the Inter-American Convention 
on Human Rights by adopting amnesty laws which violated the States’ international obligations under 
the Convention. 

10 See ILA, Report of the 33rd Conference, London 1925, 93 and 95. 
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e trials establish individual responsibility over collective assignation of guilt, ie, 
they establish that not all Germans were responsible for the Holocaust, nor all 
Turks for the Armenian genocide, nor all Serbs, Muslims, Croats or Hutus but 
individual perpetrators — although, of course, there may be a great number of 


perpetrators; 

e justice dissipates the call for revenge, because when the Court metes out to the 
perpetrator his just deserts, then the victims’ calls for retribution are met; 

e by dint of dispensation of justice, victims are prepared to be reconciled with 
their erstwhile tormentors, because they know that the latter have now paid for 
their crimes; 

e a fully reliable record is established of atrocities so that future generations can 
remember and be made fully cognisant of what happened. 


Why international justice in lieu of national justice? 


I now turn to the second question: Why should there be international justice in 
lieu of national justice where crimes against humanity and war crimes are 
concerned? 

To answer this, I should first point out that the two ad hoc international tribunals 
established by the United Nations Security Council by no means enjoy exclusive 
jurisdiction in the prosecution and trial of war crimes and crimes against humanity 
committed in the former Yugoslavia or in Rwanda. National courts, equally, can 
and should prosecute persons suspected of committing grave breaches of the 
Geneva Conventions, genocide and other violations of international humanitarian 
law, at least to the extent that they can be impartial and provided their operation 
will not have too great a de-stabilising effect. For this purpose, one needs of course 
to distinguish between national courts in the former Yugoslavia © or Rwanda, and 
those outside, for example in Germany and Switzerland or Nigeria or Cameroon. 
For the latter, I have no doubt that they will conduct impartial trials with all the 
necessary due process guarantees. For courts in the former Yugoslavia or Rwanda 
reservations may be warranted. The sorry example of the trials of the ‘Zvornik 
Seven’ in Republika Srpska, where Srebrenica survivors were sentenced to long 
prison terms after a brief trial in which they were denied the lawyers of their 
choice, is instructive in this regard. 

Having said this, I nonetheless consider that international tribunals — and by 
‘international’ I refer to tribunals which are international in composition and with 
regard to the method of their establishment — do enjoy certain advantages over 
domestic tribunals, particularly domestic tribunals in the territory where the 
atrocities occurred. 

First, it is a fact that, until 1994, the criminal provisions of the Four Geneva 
Conventions of 1949 have not been applied. In 1994, national courts in Denmark, 
Austria, Switzerland and Germany started to apply those Geneva provisions 
through the impetus given by the establishment of the Hague International 
Tribunal. Similarly, the enforcement provisions of the Genocide Convention were 
not applied until 1994, when Bosnia and Herzegovina invoked the Convention 
against the Federal Republic of Yugoslavia (Serbia and Montenegro) before the 
International Court of Justice. What is clear from this is that most States perceive 
resort to criminal adjudication as a political tactic, rather than as a principled 
demand for justice. Prosecutors and judges in most States still cling to what could 
be termed a ‘nation-centred’ or ‘introverted’' approach. Indeed, they seem not 
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interested in implementing the Geneva Conventions by searching for, prosecuting 
and bringing to trial foreigners who may have perpetrated atrocities abroad against 
other foreigners. Similarly, States do not perceive the long-term significance of 
bringing before the International Court of Justice cases of genocide committed in 
foreign countries; for them, the short-term objectives of national politics still 
prevail. Hence it remains unlikely that frequent resort will be had to ‘trans- 
national’ criminal justice by States; international tribunals must, instead, fill the 
breach. 

Second, as a great authority, Professor Réling once wrote: ‘For the very reason 
that war crimes are violations of the laws of war, that is of international law, an 
intemational judge should try the international offences. He is the best qualified.’ u 

Third, international judges may — and I stress that word — be in a better 
position to be impartial and unbiased than judges who have been caught up in the 
milieu which is the subject of the trials. The Leipzig trials of 1921 are illustrative 
of the inherent limitations in national judges trying their co-nationals for war 
crimes: the German public showed indignation that German judges could be found 
to sentence the war criminals and the press brought all possible pressure to bear on 
the court. Many defendants were cheered upon entering and leaving the courtroom, 
while representatives of the Allies attending the trials were hooted at. In this 
environment, it would be hard for any judge to render justice and, as is well- 
known, the Leipzig trials, unsurprisingly, ended in dismal failure, with only a 
handful of convictions with light sentences or acquittals resulting in nine cases, 
instead of a total of 901 original cases put forward by the Allies. By contrast, 
international judges have no national, ethnic or political axe to grind. True, the 
Indian Judge Pal who sat on the Tokyo International Tribunal, in the view of his 
judicial brethren, resented colonial relations and went to Tokyo with the intent, 
from the beginning, of writing a dissenting opinion informed by the sentiment 
‘Asia for the Asians’. But this is an exception; besides, that Tribunal, like the 
Nuremberg Tribunal, was not truly international for it did not include on the Bench 
judges from neutral countries or from the vanquished State. In fact, national courts 
are more subject to such political manipulations or misuse than international 
tribunals. In this connection, let me remind you of the harsh criticisms expressed 
by Hannah Arendt against the Eichmann trial in Jerusalem’? — criticisms partly 
shared by Bruno Bettelheim.'* She pointed out that to some extent the trial was 
used by the authorities in Israel for the general goal of exposing the horrors of anti- 
Semitism and legitimising the creation of the State of Israel. In her view an 
international tribunal might have accomplished its task much better. In addition, 
she claims, ‘the very monstrousness of the events [ie the extermination of Jews 
organised by Eichmann] [was] ‘‘minimized’’ before a tribunal that represent[ed] 
one nation only’. 

Fourth, as Hans Kelsen wisely noted back in 1944: ‘The punishment of war 
crimes by an international tribunal, and particularly the punishment of crimes 
which have the character of acts of State [ie crimes committed by State agents such 
as military personnel] would certainly meet with much less resistance [than 
national punishment], since it would hurt national feelings much less ...’'° 


1l B.V.A. Roling, ‘The Law of War and the National Jurisdiction since 1945’, in Hague Academy of 
International Law, Collected Courses, 1960-II, 354 (Leyden: A.W. Sijthoff, 1961). 

12 H. Arendt, n 1 above, 258-298 

13 B. Bettelheim, Surviving the Holocaust (London: Fontana, 1986) 142-143. 

14 H. Arendt, n 1 above, 270. 

15 H. Kelsen, Peace through Law (Chapel Hill: University of North Carolina Press, 1944) 115. 
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Fifth, international judges can investigate crimes with ramifications in many 
States more easily than national judges. We should recall that the Nuremberg trials 
were designed for ‘the trial of war criminals whose offences [had] no particular 
geographical location ...’, while national or occupation courts were to try 
criminals in the countries where the crimes had been committed. Trans-national 
investigation is also easier for an international court, such as the United. Nations 
Tribunals. 

Sixth, again as rightly pointed out by Hans Kelsen: 

Internationalisation of the legal procedure against war criminals would have the great 

advantage of making the punishment, to a certain extent, uniform. If war criminals are 

subjected to various national courts, as provided for in Article 229 of the Treaty of Versailles 

[of 1919], it is very likely that these courts will result in conflicting decisions and varying 

penalties. !6 

I would like to add, with specific regard to the International Tribunal for the 
former Yugoslavia, that I am at loss to understand the criticisms recently voiced by 
a distinguished British commentator. This author has faulted the Tribunal on two 
counts. First, the Tribunal allegedly constitutes ‘a politicised process’ because it 
has been established by a political body, the United Nations Security Council, has a 
role of ‘political sensitivity’, and ‘its very duration may depend on the prevailing 
political situation: the grant of amnesty to convicted or indicted persons or 
withdrawal of proceedings remains a possibility in any eventual political 
settlement. Such politicisation of the function of the Tribunal must undermine its 
impartial judicial status’. The second criticism is that the Tribunal does not and 
cannot apply the ‘standards of justice which prevail in ordinary ` criminal 
jurisdictions’.'7 With all due respect, I consider these objections unconvincing. 
There is no gainsaying that the Tribunal was set up by a political body to respond 
to a serious political, and humanitarian, crisis. However, once established, it must 
acquire, and indeed it has in practice acquired the autonomous status of a truly 
judicial body totally independent of and free from any political interference either 
of the parent body or any Government or intergovernmental organisation. The 
Judicial activities of the international tribunal are not subject to the vagaries of 
politicians; politicians can only render its mission more effective by authorising the 
military personnel they have contributed to SFOR (the Stabilisation Force), or 
other enforcement agencies, to arrest the major indictees. Politicians have not, 
however, any say on the administration of international justice proper. As for the 
comment alleging disregard by the International Tribunal for the standards of 
Justice prevailing in ordinary criminal jurisdictions, I respectfully submit that such 
contention only shows a notable lack of knowledge of the rules and judicial 
practice of the International Tribunal. 


Is international justice at odds with peace? 


First, I should say that I know of no instance in the history of mankind where war 
has broken out because a person has been tried for his misdeeds. Trials simply do 
not make wars and, as I have attempted to demonstrate by reference to the post- 
World War I experience — of quasi impunity at Leipzig and in Turkey:— the 
16 ibid, 112. 

17 PP ore T Objections tor Trauifce of Crimieal Juriadicaion t the UN Tibana (199 46 IGLO 
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opposite is, in fact, the case. Thus rather than fiat justitia, pereat mundus (‘justice 
be done though the world perish’), I would repeat what Hegel wrote:'* fiat justitia 
ne pereat mundus — justice should be done, so that the world will not perish. In 
short, justice is one of various means of achieving peace. 

To illustrate how the International Tribunal, set up to contribute to the 
establishment and maintenance of peace in the former Yugoslavia, may fulfil this 
task, I need to cast the question in the negative: what will happen if the Tribunal is 
not enabled to fulfil its task, in particular if indictees are allowed to remain at 
liberty on the territory of the former Yugoslavia? The effect of the continued 
presence of indictees in Bosnia and Herzegovina are manifold. Many such 
indictees (i) continue to dominate and uphold nationalism and ethnic division; (ii) 
prevent the installation of democracy and pluralism; (iii) prevent the return to a 
pluralistic and multifaith society based on respect for minorities and the absence of 
discrimination; (iv) prevent the gradual demise of ethnic and religious hatred, and 
(v) prevent the return of refugees. The return of refugees is hampered not only by 
economic and political factors but also by the presence, in some areas of Bosnia 
and Herzegovina, of indictees who still hold positions of power, eg as police 
officers, because this creates a general atmosphere of lawlessness and impunity, 
and perpetuates the mentality of conflict and division, which therefore discourages 
refugees from returning. 

In short, leaving indictees at large precludes the establishment of the rule of law 
and democracy in the former Yugoslavia. 


The major stumbling blocks to international justice 


Having pleaded for international criminal justice, I should however add 
immediately that dispensing such justice proves much more difficult than 
administering national criminal justice. There are two main reasons for that, 
which are closely intertwined. 

First, international criminal tribunals proper do not normally sit in the country 
where the crimes falling under their jurisdiction have been perpetrated. They are 
located in a far away country, as in the case of the Yugoslavia Tribunal, or in a 
neighbouring country, as in the case of the Rwanda Tribunal. In any case, they are 
not located close to the scene of the crimes. In short, they are not the forum delicti 
commissi. As the Supreme Court of Israel rightly pointed out in the Eichmann case, 
‘normally, the great majority of the witnesses and the greater part of the evidence are 
concentrated in... the State [where the crime was perpetrated] and [this] is therefore 
the most convenient place (forum conveniens) for the conduct of the trial’.' 

This difficulty could be overcome fairly easily if Intemational Tribunals were 
endowed with the powers normally accruing to national criminal courts, namely ~ 
the power to seize evidence and subpoena witnesses for the purpose of questioning 


them, the power to have arrest warrants executed by enforcement officials under . 


the Tribunal’s authority, and other similar powers. International Tribunals lack 
these powers. They do have the power to issue arrest warrants and subpoenas, but 
cannot enforce the acts resulting from the exercise of such powers. This is the 
second major stumbling block. The reason for this deplorable state of affairs is 


18 Grundlinien der Philosophie des Rechts (Elements of the Philosophy of Right) (1821, reprinted 
Meiner 1995) para 130. 
19 ILR, 36, p. 302. 


© The Modem Law Review Limted 1998 9 






k 


Oi et 
C RTMENT OF YA 


The Modern Law Review [Vol. 61 


simple: the witnesses, suspects, accused etc., are located in territories subject to the 
sovereign authority of States. International Tribunals, therefore, must perforce turn 
to sovereign States for the execution of their orders and warrants. If States are 
ready and willing to co-operate, the Tribunals are in a position to fulfil their 
mission. If States refuse instead to implement those orders or to execute those 
warrants, International Tribunals turn out to be utterly impotent. 


Concluding remarks 


In spite of the major difficulties to which I have just referred, it is essential for the 
international community to establish and strengthen international criminal justice. 
Since, by definition, justice cannot be selective, the present ad hoc Tribunals 
should soon be replaced by a Permanent Criminal Court with general jurisdiction. 
International justice is demanded by a moral imperative. As the great US Chief 
Prosecutor at Nuremberg, Justice Robert Jackson, said in 1946, ‘to let major war 
criminals live undisturbed to write their memoirs in peace, would mock the dead 
and make cynics of the living’. There is, however, also a practical imperative 
imposing recourse to international criminal courts. Until the persons responsible 
for horrific crimes that shock the conscience of mankind are brought to book, 
ethnic and nationalistic hatred, the desire for revenge and the seeds of armed 
violence will survive and threaten internal and international peace. It is my 
contention that one of the most civilised and constructive responses to all these 
threats lies precisely in the dispensation of truly international, truly impartial and 
truly fair justice. 
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Legal Irritants: Good Faith in British Law or How 
Unifying Law Ends Up in New Divergences 
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Good faith is irritating British law. Recently, the (in)famous European Cooner 
Protection Directive 1994! transplanted the continental principle of bona fides 
directly into the body of British contract law where it has caused a great deal of 
irritation. A contractual term is unfair if ‘contrary to the requirement of good faith, 
it causes a significant imbalance in the parties’ rights and ob ligati i ions a under 
the contract, to the detriment of the consumer’. Dheth 3 

earlier found inroads into the common law of s fn 
States where the Uniform Commercial Code ag te-Restate AN 
provide for a requirement of good faith in i ormance’and-enfor@rkent of 













contracts.” British courts have energetically VP facte s ine /oB ibveral 
occasions treating it like a contagious disea i igj ‘inherently 
repugnant to the adversarial position of the p able in 


practice’. 3 But they are now at a loss how to deal with the PDR ve. = Ad there 
is more to come, extending good faith well beyond consumer protection. Art. 1.106 
of the Principles of European Contract Law states: 


(1) In exercising his rights and performing his duties each party must act in 
accordance with good faith and fair dealing. 
(2) The parties may not exclude or limit this duty. \ aa ) { 6 L 
Finally, in international commercial law, good faith is playing an increasingly 
important role. j 
Some academic commentators have expressed deep worries: ‘Good faith could 


well work practical mischief if ruthlessly implanted in our system of law. ’5 Others 
have welcomed good faith as a healthy infusion of communitarian values, hoping 


* Law Department, London School of Economics. 
For critical comments I would like to thank Hugh Collins, Imelda Maher, Sean Smith and David Soskice. 


1 Regulation 4 of the Unfair Terms in Consumer Contracts, SI 1994 No 3159, implementing the EU 
Directive on Unfair Terms in Consumer Contracts, Council Directive 93/13/EEC of 5 April 1993 (OJ 
L95, 21 April 1993, 29). 

Uniform Commercial Code, U C C. s 1-203; Restatement (2d) of Contracts, s 205. 

Walford v Miles [1992] 1 All ER 453, 460-461. 

On Art. 1.7 UNIDROIT Principles of International Commercial Contracts and Art. 7 (1) CISG, see E. 

Allan Farnsworth, ‘Good Farth in Contract Performance’ in J. Beatson and D. Friedmann (eds), Good 

Faith and Fault in Contract Law (Oxford: Clarendon, 1995) 153; Peter Schlechtriem, ‘ “Good Faith” 

in German Law and Internationa] Uniform Laws’ (1997) Centro di studi e ricerche di dintto 

ce straniero, Roma no. 24. 

5 MG. Bridge, “Does Anglo-Canadian Contract Law Need a Doctrine of Good Faith?’ (1984) 9 
Canadian Business Law Journal 385, 426; sumilarly R Goode, ‘The Concept of ‘‘Good Faith’’ in 
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that it will cure the ills of contractual formalism, and interact productively with 
other substantive elements in British contract law.° The whole debate is shaped by 
the powerful metaphor of the ‘legal transplant’. Will good faith, once transplanted, 
be rejected by an immune reaction of the corpus iuris britannicum? Or will it 
function as a successful transplant interacting productively with other elements in 
the legal organism? 

Repulsion or interaction? In my view, this is a false dichotomy because the 
underlying metaphor of legal transplants, suggestive as it is, is in itself misleading. 
I think ‘legal irritant’ expresses things better than ‘legal transplant’. To be sure, 
transplant makes sense insofar as it describes legal import/export in organismic, 
not in machinistic, terms. Legal institutions cannot be easily moved from one 
context to the other, like the ‘transfer’ of a part from one machine into the other.’ 
They need careful implantation and cultivation in the environment. But ‘transplant’ 
creates the wrong impression that after a difficult surgical operation the transferred 
material will remain identical with itself playing its old role in the new organism. 
Accordingly, it comes down to the narrow alternative: repulsion or integration. 
However, when a. foreign rule is imposed on a domestic culture, I submit, 
something else is happening. It is not transplanted into another organism, rather it 
works as a fundamental irritation which triggers a whole series of new and 
unexpected events. It irritates, of course, the minds and emotions of tradition- 
bound lawyers; but in a deeper sense, — and this is the core of my thesis — it 
irritates law’s ‘binding arrangements’. It is an outside noise which creates wild 
perturbations in the interplay of discourses within these arrangements and forces 
them to reconstruct internally not only their own rules but to reconstruct from 
scratch the alien element itself. ‘Legal irritants’ cannot be domesticated; they are 
not transformed from something alien into something familiar, not adapted to a 
new cultural context, rather they will unleash an evolutionary dynamic in which 
the external rule’s meaning will be reconstructed and the internal context will 
undergo fundamental change. 

Thus, the question is not so much if British contract doctrine will reject or 
integrate good faith. Rather, it is what kind of transformations of meaning will the 
term undergo, how will its role differ, once it is reconstructed anew under British 
law? My guess is that this is not only a matter of reconstructing it from a common 
law as opposed to a civil law perspective. There is also the crucial difference of 
‘production regimes’. The imperatives of a specific Anglo-American economic 
culture as against a specific Continental one will bring about an even more 
fundamental reconstruction of good faith under the new conditions. This is why I 
think that in spite of all benign intentions towards an ‘Ever Closer Union’, attempts 
at unifying European contract law will result in new cleavages. 

With this argument I take issue with two fundamental assumptions that are 
popular today in comparative law. One is the ‘convergence thesis’.® In the current 


6 Roger Brownsword, ‘Two Concepts of Good Faith’ (1994) 7 Journal of Contract Law 197; Roger 
Brownsword, “‘“Good Faith in Contract” Revisited’ (1996) 49 Current Legal Problems 111. 

7 Otto Kahn-Freand, ‘On Uses and Misuses of Comparative Law’ in Kahn-Freand, Selected Writings 
(Londoa: Stevens, 1978). 

8 Locus classicus is Clark Kear, Industrialism and Industrial Man (Cambridge, Mass: Harvard 
University Press, 1960): Global cultural convergence is the result of industrialisation processes. Its 
juridical resonances can be heard in Basil Markesinis, ‘Learning from Europe and Learning in 
Europe’ in B. Markesinis (ed) The Gradual Convergence: Foreign Ideas, Foreign Influences, and 
English Law on the Eve of the 21st Century (Oxford: Clarendon, 1994) 30; Gerard-René Groot, 
‘European Education in the 21st Century’ in B. de Witte and C. Forder (eds) The Common Law of 

Europe and the, Future of Legal Education (Deventer. Kluwer, 1992) 7. They see a convergence of 
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Movements toward internationalisation, Europeanisation and globalisation, 
industrial nations are supposed to convérge toward similar socio-economic 
structures. Consequently, socio-economic convergence makes uniformisation of 
law as a primary objective to appear simultaneously possible and desirable. The 
other is ‘functional equivalence’. While national legal orders are still founded on 
diverse doctrinal traditions, they face the same structural problems which they 
have to resolve. Accordingly, they will find different doctrinal solutions as 
functional equivalents to the same problems which again results in convergence. | 
question these assumptions because they are not aware of ongoing debates in the 
social sciences on globalisation which make it plausible that the exact opposite of 
both assumptions is true. From these debates it seems that contemporary trends 
toward globalisation do not necessarily result in a convergence of social orders and 
ina uniformisation of law. Rather, new differences are produced by globalisation 
itself." These trends lead to a double-fragmentation of world-society into 
functionally differentiated global sectors and a multiplicity of global cultures. 
Worse still, they result in a new exclusion of whole segments of the population 
from the modemising effects.'' Accordingly, different sectors of the globalised 
society do not face the same problems for their laws to deal with, but highly 
different ones. The result is not more uniform laws but more fragmented laws as a 
direct consequence of globalising processes. 

While there is evidence of such fragmentation at the level of the global society, it 
is less apparent on the regional level. In Europe, especially, there is a movement 
towards unification through law. This appears to lend support to the view that there 
is increasing convergence and functional equivalence of different national 
solutions. Of course, differences in fragmentation on the global level and the 
European level are enormous. Nevertheless, I want to take good faith, an important 
element of the ongoing harmonisation of European contract law, as my test case 
and put forward the argument that not only globalising tendencies but also the 
efforts of Europeanisation of national legal orders produce new divergences as 
their unintended consequences. 


sources of law, procedures, drafting techniques and judicial views; cf also Richard Helmholz, 
‘Continental Law and Common Law: Historical Strangers or Companions’ (1990) Duke Law Journal 
1207. 

9 Konrad Zweigert and Hein Kotz, An Introduction to Comparative Law (Oxford: Oxford University 
Press, 1992) 31, n 16; Marc Ancel, Utilité et méthodes du droit comparé (Neuchatel: Ides et Calendes, 
1971) 101-103; M. Ann Glendon, Comparative Legal Traditions (St. Paul: West, 1994) 12f; Michael 
Bogdan, Comparative Law (Deventer: Kluwer, 1994) 60 Critical: Gunter Frankenberg, ‘Critical 
Comparisons: Rethinking Comparative Law’ (1985) 26 Harvard International Law Journal of Legal 
Studies 101, 106f.; Piare Legrand, ‘European Systems Are Not Converging’ (1996) 45 International 
and Law Quarterly 52, 55; William Ewald, ‘Comparative Jurisprudence I: What Was It 
Like to Try a Rat’ (1995) 143 University of Pennsylvania Law Review 1889, 1986. 

10 Samuel P. Huntington, ‘The Clash of Civilizations’ (1993) 72 Foreign Affairs 22, paints a rather 
dramatic scenario of global cleavages. More realistic appears a simultaneous increase of both 


Heterogeneity’ in ibid The crucial question is then how to identify conditions of convergence/ 
divergence. The text identifies major conditions of convergence within the legal system and major 
conditions of divergence ın its binding arrangements with other social systems. 

11 Surya P. Sinha, ‘Legal Polycentricity’ in H. Petersen and H. Zahle (eds), Legal Polycentricity 
(Aldershot: Dartmouth, 1995); Niklas Luhmann, “The Paradoxy of Observing Systems’ (1995) 31 
Cultural Critique 37, Niklas Luhmann, ‘Inklusion und Exklusion’ ın H. Berding (ed), Nationales 
Bewuftsein und kollektive Identisst (Frankfurt: Suhrkamp, 1994) vol 2. 
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Context versus autonomy 


In stark contrast to main-stream comparative law, some outsiders have recently 
developed ambitious theoretical perspectives dealing with legal irritants and at the 
same time irritating the main-stream. I single out three authors: Pierre Legrand, 
Alan Watson, and William Ewald. 

From an anthropologically informed ‘culturalist’ perspective Pierre Legrand 
stresses the idiosyncracies of diverse legal cultures and irritates the European- 
minded consensus of comparativists with his provocative thesis that ‘European 
legal systems are not converging’. '2 Of course, he argues, convergences are 
observable on the level of legal rules and institutions but the deep structures of 
law, legal cultures, legal mentalities, legal epistemologies and the unconscious of 
law as expressed in legal mythologies, remain historically unique and cannot be 
bridged: 

cultures are spiritual creations of their relevant communities, and products of their unique 


historical experience as distilled and interpreted over centuries by their unique imagina- 
tion. 4 


These fundamental differences do not only exist between very distant world 
cultures, but between the laws of modem industrialised societies as well, and they 
are particularly strong between the common law and the civil law culture. 
Accordingly, legal transplants are exposed to the insurmountable differences of 
cultural organisms; they cannot survive, unchanged, the surgical operation: 

Rather, the rule, as it finds itself technically integrated into another legal order, is invested 

with a culture-specific meaning at variance with the earlier one. Accordingly, a crucial 

element of the ruleness of the rule — its meaning — does not survive the journey from one 
legal culture to another. !* 


This is an exciting perspective which promises new insights from an adventurous 
journey through deeper and darker areas of comparative law. It is a contemporary 
reformulation of Montesquieu’s culturalist scepticism against the easy transfer of 
legal institutions, but with the important modification that the ‘esprit des lois’ is 
less a reflection of a national culture, but rather, of a specific legal culture. And it 
radically reconstructs legal transplants anew. This is done not from the author- 
perspective of the super-imposing legal order, but from the view point of the 
receiving legal culture, which is reading anew, reconstructing, recreating the text 
of the transplant. “Accordingly, legal transplants are impossible’ .'* 

Promising as it is, this approach is, however, vulnerable to some important 
objections. How will it avoid the fatal calamities of any approach to 
‘gesellschaftliche Totalitat’, to ‘totality of society’ in which each legal element 
reflects the whole societal culture and vice versa? How will such an appeal to the 


12 Pierre Legrand, ‘Comperatists-at-Law and the Contrarian Challenge’ (1995a) Inaugural Lecture, 
Tilburg; Pierre Legrand, ‘Comparative Legal Studies and Commitment to Theory’ (1995b) 58 Modern 
Law Review 262; Pierre Legrand, ‘Against a European Civil Code’ (19978) 60 Modern Law Review, 
Pierre Legrand, ‘The Impossibility of “Legal Transplants”’ (1997b) 4 Maastricht Journal of 
European and Comparative Law 111. 

13 Bhikou Parekh, 1994 cited by Pierre Legrand, 1995a, n 12 above, 10. 

14 Piere Legrand, 1995a, n 12 above, n 33; 1997b, n 12 above, 119. 

15 Legrand, 1997b, n 12 above, 114. The inspirational source is of course Stanley Fish and his reader- 


There’s No such Thing as Free Speech (Oxford: Oxford University Press, 1994). 


14 © The Modem Law Review Lumted 1998 


January 1998] Legal Irritants: Good Faith in British Law 


totality of cultural meaning, to the ensemble of deep structures of law and to 
society’s culture tout court be translated into detailed analyses of interaction 
between law and culture? Legrand’s still rather modest efforts stand i in a somewhat 
strange contrast to the sweeping claims of his general programme. ' 6 Secondly, how 
will he account for the manifold successful institutional transfers among Western 
societies that have taken place rapidly and smoothly? And thirdly, does his own 
transfer into legal discourse of anthropological culturalist knowledge, which 
presumes that legal phenomena are deeply culturally embedded, take into account 
fragmentation, differentiation, separation, closure of discourses that is so typical 
for the modern and post-modern experience?!” Does Legrand adequately reflect 
the double fragmentation of global society which consists not only in 
polyculturalism which he speaks about but also in deep cleavages between 
discourses which he tends to neglect?’® 

In direct contrast to Legrand, the legal historian Alan Watson has an easy way to 
deal with these three objections. He provides rich historical evidence showing that 
transferring legal institutions between societies has been an enormous historical 
success despite the fact that these societies display a bewildering diversity of socio- 
economic structures. He explains the success of legal transplants by a highly 
developed autonomy of the modern legal profession.!9 He confronts functionalist 
comparativists with the theoretical argument that convergence of socio-economic 
structures as well as functional equivalence of legal institutions in fact do not 
matter at all. Neither does — this is his message to the culturalists — the totality of 
a society’s culture. 

These claims are based on three main arguments which deserve closer scrutiny. 
First, Watson asserts, comparative law should no longer simply study foreign laws 
but study the interrelations between different legal systems.® In my view, this 
argument reflects rightly a major historical shift in the relation between nations and 
their laws and is apt to reduce inflated culturalist claims. Montesquieu, in his 
‘esprit des lois’, could still maintain that laws are the expression of the spirit of 
nations, that they are deeply embedded in and unseparable from their geographical 
peculiarities, their customs and politics. Therefore the transfer of culturally deeply 
embedded laws from one nation to the other was a ‘grand hasard’. Today, due to 
long-term historical processes of differentiation and globalisation, the situation is 
indeed different. The primary unit is no longer the nation which expresses its 
unique spirit in a law of its own as a cultural experience which cannot be shared by 


16 See Pierre Legrand, 1995a, n 12 above, and Pierre Legrand, 1996, n 9 above, for a somewhat 
‘schematic’ attempt to sort out the differences between the civil law and the common law culture. The 
empirical basis for his thesis is not very strong, see Legrand, 1997b, n 12 above, 118f. 

17 Jean-Prangow Lyotard, The Différend: Phrases n Dispute (Manchester: Manchester University Press, 
1987) speaks of hermetic closure of discourses; UL A A a E EA 
society a double fragmentation: cultural polycentricity and functional differentiation; Jurgen 
Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy 
(Cambridge, Mass: MIT, 1996) identifies within the lifeworld a multiplicity of discourses. 

18 Pierre Legrand needs to explain why be sees almost unsuperable cleavages between different legal 
cultures while he negates similar cleavages between legal cultures on the one hand, political, 
economic, academic, aesthetic cultures on the other (Pierre Legrand, 1995a, n 12 above). Particularly 
under post-modernist claims which accentuate the fragmentation of diverse discourses (Jean-Francois 
Lyotard) this position is difficult to defead. 

19 Alan Watson, The Evolution of Law (Baltimore: Johns Hopkins University Press, 1985); Alan 
Watson, ‘Evolution of Law: Continued’ (1987) 5 Law and History Review 537-570; Alan Watson, 
Legal Transplants (2nd ed, Georgia: University of Georgia, 1993); Alan Watson, ‘Aspects of 
Reception of Law’, (1996) 44 American Journal of Comparative Law 335. 

20 Alan Watson (1993) ibid 1-21. 
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other nations with different cultural traditions. Rather, national laws — similar to 
national economies — have become separated from their original comprehensive 
embeddedness in the culture of a nation. And globalising processes have created 
one world-wide network of legal communications which downgrades the laws of 
the nation states to mere regjonal parts of this network which are in close 
communication with each other.”! Therefore the transfer of legal institutions is no 
longer a matter of an inter-relation of national societies where the transferred 
institution carries the whole burden of the original national culture. Rather it is a 
direct contact between legal orders within one global legal discourse. This explains 
the frequent and relatively easy transfer of legal institutions from one legal order to 
the other. However, at the same time their ties to the ‘life of nations’ have not 
vanished. Although having become rather loose they still exist, but in a different 
form. And it must be said against Watson in his engaged polemics against mirror- 
theories of law and society that in spite of all differentiation and all autonomy of 
law we should not lose sight of the cultural ties of the laws and closely observe 
what happens to them when laws are de-coupled from their national roots. 

Second, Watson identifies transplants as the main source of legal change.” The 
legal profession prefers to imitate and take over rules and principles from foreign 
legal orders rather than reacting directly to external stimuli from society. Watson 
traces this to the peculiarities of the legal profession who need to argue from 
precedent and authority. They prefer to derive their solutions from legal traditions 
and abhor a creatio ex nihilo. Again, he has a point here. However, the 
idiosyncrasies of the profession seem to me a secondary phenomenon. It is the 
inner logics of the legal discourse itself that builds on normative self-reference and 
recursivity and thus creates a preference for internal transfer within the global legal 
system as opposed to the difficult new invention of legal rules out of social issues. 
But once again, this preference of the legal discourse for its own products should 
not blind the analysis against the fact that usually in case of transplants the law 
reacts to external pressures that are then expressed in a recourse to foreign legal 
rules. And if one wants to understand the dynamics of legal transplants one must 
analyse those external pressures from culture and society carefully. 

Third, Watson generalises from his historical materials that legal evolution 
takes place rather insulated from social changes, that it tends to use the 
technique of ‘legal borrowing’ and can be explained without reference to social, 
political, or economic factors.” Again, with the richness of his studies on the 
history of private law he scores a point against contextualists and culturalists 
who see law as mirroring culture and society. And his findings resonate with 
sociological theories about cultural evolution which reject a historical trajectory 
for the whole of society and identify, instead, separate evolutionary paths for 
different sectors of society, among them law. Indeed, legal transplants seem to 
be one main source for a specific legal evolution because they create variety of 
meaning in law. However, here again, Watson has not finished his task. In his 
polemics against contextualism he overgeneralises and is not willing to 


21 For the debate on globalisation and law, see William Twining, ‘Globalisation and Legal Theory’ 
(1996) 49 Current Legal Problems 1; G. Teubner (ed), Global Law Without A State (Aldershot: 
Dartmouth Gower, 1997); Klaus Rohl and Stefan Magen, ‘Die Rolle des Rechts im Proze8 der 
Globalisierung’ (1996) 17 Zeitschrift für Rechtssoziologie 1; Lawrence M. Friedman, “Borders: On 
the of Transnational Law’ (1996) 32 Stanford Journal of International Law 65. 

22 Alan Watson, 1993, n 19 above, 95. 

23 Alan Watson, The Making of the Civil Law (Cambridge, Mass: Harvard University Press, 1981) 38. 
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scrutinise more indirect, more subtle ways of law and society interrelations.* 
He makes only one attempt when he describes the legal professional elite as the 
translator of general culture to legal culture. But here he identifies a surface 
phenomenon instead of scrutinising the links between the deep structure of 
different discourses.” How will he integrate obvious counterexamples of 
politically induced changes of the law, like the political transformation of 
American public law in the Revolution, as analysed by Ewald?! He seems to 
be obsessed with the somewhat sterile alternative of cultural dependency versus 
legal insulation, of social context versus legal autonomy, an obsession which he 
shares, of course, with his opponents.” The whole debate, it seems to me, needs 
some conceptual refinement that allows us to analyse institutional transfer in 
terms different from the simple alternative context versus autonomy. Hopefully, 
the refinement will not end up in the compromising formula that legal transfers 
take place in ‘relative autonomy’ ... 


Binding arrangements in a fragmented society 


The impasse of context versus autonomy may be overcome by distinguishing two 
types of institutional transfer which Otto Kahn-Freund suggested twenty years 
ago.” He proposed to distinguish between legal institutions that are culturally 
deeply embedded and others that are effectively insulated from culture and society. 
Legal institutions are ordered alongside a spectrum which ranges from the 
‘mechanical’ where transfer is relatively easy to the ‘organic’ where transfer is 
very difficult, if not outright excluded. At the same time Kahn-Freund 
reformulated drastically the meaning of the ‘organic’, shifting it from the 
traditional comprehensive social embeddedness of law to a new selective 
connectivity. Legal institutions are no longer totally intertwined in the whole 
fabric of society and culture, their primary interdependency is concentrated on 
politics. Thus, institutional transfers of the organic type depend mainly on their 
interlocking with specific power structure of the societies involved.” 

I would like to build on these distinctions — mechanic/organic and 
comprehensive/selective — modifying them, however, to a certain degree. They 
provide indeed the missing link in Watson’s account of autonomous transplants 
and allow for a more sociologically informed formulation of Legrand’s 
culturalism. They attempt to grasp what happened to the social ties of law in the 
great historical transformation from embeddedness to autonomy — something that 
I would call law’s ‘binding arrangements’.*° True, Montesquieu’s vision of a total 


24 This argument is made forcefully by William Ewald, ‘The American Revolution and the Evolution of 
Law’ (1994) 42 American Journal of Comparative Law 1; William Ewald, ‘Comparative 
Jurisprudence II: The Logic of Legal Transplants’ (1995) 43 American Journal of Comparative 
Law 489, in his detailed critique of Alan Watson’s work 

25 Alan Watson, 1985, n 19 above, ch 5; Alan Watson, 1987, n 19 above, 568ff. 

26 William Ewald, 1994, n 24 above, uses historical studies of legal changes in the American Revolution 

which corroborate roughly Alan Watson’s findings in the field of private law but contradict them 

directly in the field of public law. See also J.W.F. Allison, A Continental Distinction in the Common 

Law (Oxford: Oxford University Press, 1996) 14, questioning Watson’s empirical evidence. 

Richard Abel, ‘Law as Lag: Inertia as a Social Theory of Law’ (1982) 80 Michigan Law Review 785— 

809. 

Otto Kahn-Freand, n 7 above, 298f. 

ibid 303ff. 
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13 Cardozo Law Review 1443. 
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union of law and national culture is no longer adequate for the formalised, 
technicised, professionalised law of our times which has achieved operational 
closure in the process of positivisation. But, where something is excluded, it often 
retums through a back door. Law’s old connections reappear in new disguises in 
which they are barely discernible. 

I would like to put forward four theses as to how the new ties of law look and 
elaborate on these in the remainder of the article: 


(1) Law’s contemporary ties to society are no longer comprehensive, but are 
highly selective and vary from loose coupling to tight interwovenness. 

(2) They are no longer connected to the totality of the social, but to diverse 
fragments of society. 

(3) Where, formerly, law was tied to society by its identity with it, ties are now 
established via difference. 

(4) They no longer evolve in a joint historical development but in the 
conflictual interrelation of two or more independent evolutionary tra- 
jectories. 


These four properties of law’s binding arrangements share with a culturalist 
perspective the assumption that law is intricately interwoven with culture, but they 
differ when it comes to the high degree of selectivity of the bonds which excludes 
any talk about the ‘totality of society’. They share with an autonomist perspective 
the assumption that it is naive to speak of law mirroring society, but they differ in 
their assessment of legal autonomy. Greater autonomy does not mean greater 
independence of law, rather a greater degree of interdependence with specific 
discourses in society. 

What do these four properties of the new ties of law and society imply for the 
transfer of legal institutions? In particular, how will the transfer of continental 
good faith to British law be influenced by these selective bonds? 


Tight and loose coupling 


The new ties are highly selective. Since contemporary legal rule production is 
institutionally separate from cultural norm production, large areas of law are only 
in loose, non-systematic contact with social processes. It is only on the ad-hoc 
basis of legal ‘cases’ that they are confronted with social conflicts. They 
reconstruct them internally as ‘cases’ deciding them via the reformulation of pre- 
existing rules. However, as opposed to these spaces of loose coupling there are 
areas where legal and social processes are tightly coupled. Here, legal rules are 
formulated in ultracyclical processes between law and other social discourses 
which bind them closely together while maintaining at the same time their 
separation and mutual closure.?! 

Various formal organisations and processes of standardisation as well as 
references of law to social norms work as extra-legal rule-making machines. They 
are driven by the inner logics of one specialised social domain and compete with 





31 For an analysis of ultracyclical processes in law and society see Gunther Teubner, ‘Autopotesis and 
Steering: How Politics Profits from the Normative Surplus of Capital’ in R. in ( Veld et al (eds), 
Autopoiesis and Configuration Theory (Dordrecht: Kluwer, 1991). 
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the legislative machinery and the contracting mechanism.** This difference 
between loose and tight coupling has implications for the institutional transfer from 
one legal order to the other. Kahn-Freund’s suggestion that institutional transfer 
may be of a ‘mechanic’ type or of a more ‘organic’ type makes sense in the light of 
this difference. While in the loosely coupled areas of law a transfer is comparably 
easy to accomplish, the resistance to change is high when law is tightly coupled in 
binding arrangements to other social processes. z 

We should be aware, however, that even in areas of loose coupling, where an 
institutional transfer is easier to accomplish, this is not as ‘mechanical’ as Kahn- 
Freund suggested, such as the analogy of changing a carburretor in an engine. 
William Ewald in his subtle critique of both legal contextualism and legal 
autonomism makes a forceful argument against a purely mechanical transfer. Even 
in those situations when the law is rather ‘technical’, insulated from its social 
context, legal transfer is not smooth and simple but has to be assimilated to the 
deep structure of the new law, to the social world constructions that are unique to 
the different legal culture.” Here, in the difference of legal épistémes, in the 
different styles of legal reasoning, modes of interpretation, views of the social 
world, Legrand’s culturalist ideas find their legitimate field of application, 
particularly under contemporary conditions. After the formal transfer, the rule may 
look the same but actually it has changed with its assimilation into the new 
network of legal distinctions. In such situations, the transfer is exposed to the 
differences of episode linkages that are at the root of different legal world 
constructions.** Legal cultures differ particularly in the way in which they 
interconnect their episodes of conflict solution. Here, the great historical divide 
between common law and civil law culture still has an important role to play. 

Returning to our example, the famous bona fides principle is clearly one of the 
unique expressions of continental legal culture. The specific way in which 
continental lawyers deal with such a ‘general clause’ is abstract, open-ended, 
principle-oriented, but at the same time strongly systematised and dogmatised. 
This is clearly at odds with the more rule-oriented, technical, concrete, but loosely 
systematised British style of legal reasoning, especially when it comes to the 
interpretation of statutes. Does then the inclusion of such a broad principle in a 
British statute also imply that British lawyers are now supposed to ‘concretise’ this 
general clause in the continental way? Will British judges now ‘derive’ their 
decisions from this abstract and vague principle moving from the abstract to the 
concrete via different and carefully distinguished steps of concretisation? Will they 
reconstruct good faith in a series of abstract well-defined doctrinal constructs, 
translate it into a system of conditional programmes, apply to it the obscurities of 
teleological reasoning, and indulge in pseudo-historical interpretation of the 
motives why good faith had been incorporated into the Euro-Directive? From my 
impressions of British contract law I would guess that good faith will never be 


32 Inger-Johanne Sand, ‘From the Distinction Between Public Law and Private Law to Legal Categories 
of Social and Institutional Differentiation in a Pluralistic Legal Context’ in Hanne Petersen and 
Henrik Zahle (eds), Legal Polycentricity: Consequences of Pluralism in Law (Aldershot: Dartmouth, 
1995) 85; Gunther Teubner, bid, 134ff. 

33 William Ewald, n 9 above, 1943ff. For a recent comparative analysis of the deep structure of common 
law aod civil law, Tim Murphy, The Oldest Social Science? (Oxford: Clarendon, 1997) 81-126. 

34 Sce Gunther Teubner, ‘Episodenverknipfung’ in D. Baecker et al (eds), Theorie als Passion 
(Frankfurt: Suhrkamp, 1987); and Gunther Teubner, ‘How the Law Thinks: Towards a Constructivist 
Epistemology of Law’ (1989) 23 Law and Society Review 727 for the relation of episode linkages to 
social world constructions of law. 
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‘transplanted’ this way. But it will ‘irritate’ British legal culture considerably. 
Under the permanent influence of continental noise this culture is indeed 
undergoing considerable change and is developing a new order of principle- 
oriented statutory interpretation which is, however, remarkably different from its 
continental counterpart. New dissonances from harmonisation! 

Under present conditions it is inconceivable that British good faith will be the 
same as Treu und Glauben German style which has been developed in a rather 
special historical and cultural constellation. Treu und Glauben has been the 
revolutionising instrament by which the formalistic civil code of 1900 has been 
‘materialised’ and adapted to the convulsions of Germany’s history in the 20th 
century.” During this time German legal culture developed an intimate ‘symbiotic 
relationship’ between the new powers that the national constitution and the civil 
code had given to the judiciary and the old powers invested in the authorities of 
pamdectic legal scholarship.” The result of this unique type of episode linkage was 
that the highly ambivalent and open-ended good faith principle which was 
originally supposed to flexibly counteract on an ad hoc basis the rigidities of 
formal law, was actually propelled into an incredible degree of conceptual 
systematisation and abstract dogmatisation.*’ The law of good faith as it has been 
developed through extensive case law is divided into three functions: (1) expansion 
and establishment of contractual duties (officium iudicis), (2) limitation of 
contractual rights (praeter legem); (3) transformation of contract (contra legem). 

The first function which establishes an expansive doctrine of relational con- 
tracting is divided into a series of doctrinal constructs: secondary duties of perfor- 
mance, duties of information, of protection, of cooperation. The second function 
deals with the doctrine of individual and institutional abuse of rights: disloyal 
acquisition of rights, violations of own duties, lack of legitimate interest, 
proportionality, contradictory behaviour. The third one expands the judicial power 
to rewrite contracts in the light of supervening events: imbalance of equivalence, 
frustration of contractual purpose, fundamental social changes.** This thorough 
dogmatic systematisation of good faith, a contradictio in adiectu, was possible only 
via a mutual reinforcement of judicial and professorial activism. Bold judicial 

isions were sanctified under the condition that they obeyed the rigorous 
requirements of ‘dogmatisation’ and vice versa. The trend continues; in the most 
recent round, academics criticise the judge-made law on good faith for its free-style 
argument, they lament that good faith is still lacking sufficient dogmatisation and 
push for a closer reintegration into the doctrinal system of German private law.” 

In Britain, it may well be that ‘good faith’ (together with ‘legitimate 
expectation’, ‘proportionality’ and other continental general clauses) will trigger 





35 Fora brilliant account of the materialisation of private law and the role of good faith in this process, 
sco Franz Wieacker, A History of Private Law in Europe: With Particular Reference to Germany 
(Oxford: Clarendon Press, 1996) ch 27-30. 

36 William Ewald, n 9 above, 2087. 

37 For an English language account of good faith in German Law, see Werner Ebke and Bettina 
Steinbaner, ‘The Doctrine of Good Faith in German Contract Law’ in J. Beatson and D. Friedmann 
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(Stuttgart: Kohlhammer, 12th ed, 1991) § 242; Staudinger, Kommentar zum Burgerlichen Gesetzbuch 
(13th ed, Berlin: Schweitzer, 1993) § 242, 56. 

39 See the attempt of a systematic reintegration of good faith into the civil code by J. Schmidt in: 
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deep, long-term changes from highly formal rule-focused decision-making in 
contract law toward a more discretionary principle-based judicial reasoning.” But 
it will probably move into a direction quite different from German-style 
dogmatisation. Given the distinctive British mode of episode linkages, good faith 
will be developed rather in forms of judicial activism similar to those other 
common law countries have adopted, combining close fact-oriented case analysis 
with loosely arranged arguments from broad principles and policies. British 
lawyers will avoid the recourse to elaborate intermediate structures, dogmatic 
constructs, juridical theories and conceptual systematisation which is so close to 
the heart of German law. The predictable result will be a judicial doctrine of good 
faith that is much more ‘situational’ in character.*' ‘English courts will inevitably 
prefer to imply more precise terms governing particular aspects of the business 
relation.’*” As opposed to abstract and general ‘conditional programmes’ and to a 
series of finely circumscribed doctrinal figures based upon good faith, they will 
distinguish and elaborate different factual situations of contracting. They will not 
rely primarily on abstract distinctions developed by legal and economic theory 
(complete/incomplete, discrete/relational, consumer/commercial), but rather begin 
to typify different ‘relationships which are of common occurrence’* (landlord and 
tenant, doctor and patient, carrier and shipper etc) and will see the pressures of the 
factual situations: 

Some of this is trade usage in the narrow sense, some of it regards practices common in the 

situation; some of it concerns the usual players in the situation beyond the particular pair of 

contracting parties; and some of it connects the particular transaction-type with other 
institutions, or with other already-applicable rules.“ 

On the basis of this type of information English law will develop on an 
analogical basis new rules coming out of a close analysis of the factual situations 
involved. And principles will enter the scene which will not be translated into 
strictly conceptualised and systematised doctrines, but rather appear as loosely 
organised ad hoc arguments that do not deny their political-ethical origin. 


Tying law to social fragments 


Such an exposure to the deep structures of legal culture will take place in any type 
of institutional transfer, whether they are ‘mechanic’ or ‘organic’ in Kahn-Freund’s 
sense, or whether they occur in situations of loose coupling or of tight coupling. 
Tight coupling will, however, pose additional difficulties. Transfers will not only 
be confronted with the idiosyncrasies of the new legal culture, they will have to 
face resistance which is external to the law. To identify the sources of resistance 
one must understand that today law meets its society as a fragmented multiplicity 
of discourses. 


eee 
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Contemporary legal discourse is no longer an expression of society and culture 
tout court, rather it ties up closely only with some of its areas, only on specific 
occasions and only to different fragments of society.** Today’s society does not 
present itself to law as the mystical unity of nation, language, culture and society, 
as Volksgeist in the sense of Savigny and Herder, but rather as a fractured 
multitude of social systems which allows accordingly only for discrete linkages 
with these fragments. Kahn-Freund expressed a similar idea, maintaining that 
among the many social factors that Montesquieu had made responsible for the 
esprit des lois, today only certain ones matter. He singled out the political power 
discourse as law’s primary link to society.“ 

This is an important insight which must however be modified. Kahn-Freund 
formulated his account in the early seventies, and the emphasis on the law’s 
political connections reflects the all-important political differences of the Cold 
War, the ever-present heritage of Europe’s political totalitarian regimes, the 
obsession with political institutions as the almost exclusive expression of 
society’s relevant conflicts, and the high aspirations for political planning and 
steering which was prevalent in those days. From the somewhat sobering 
perspective of the nineties, this seems to overestimate the importance of the 
political system at the expense of other social systems. These other sub- 
systems have by no means lost their importance through a process of socio- 
economic convergence which would leave us only with differences in 
institutionalised politics, as Kahn-Freund argued. On the contrary, while 
political liberal constitutionalism has now become the dominant global norm, 
differences in respect of other discourses have gained in prominence. This is 
true especially for the different types of economic regimes under victorious 
global capitalism. 

This has implications for institutional transfer. True, some legal institutions are 
so closely coupled to the political culture of a society that their transfer to another 
society would require simultaneously profound changes of its political system in 
order to work properly in the new environment. This is the reason why Kahn- 
Freund was highly critical about the import of collective labour law rules from the 
United States to Britain. He denounced this as a (politically motivated) ‘misuse’ of 
comparative law.“ But there are other legal institutions — especially in private 
law — whose ties to politics are rather loose while they are at the same time 
closely intertwined with economic processes. Others are tightly coupled to 
technology, to health, science, or culture. It is in their close links to different social 
worlds that we can see why legal institutions resist transfer in various ways. The 
social discourse to which they are tightly connected will not respond to the signals 
of legal change. It obeys a different internal logic and responds only to signals of 
change of a political, economic, technological or cultural nature. Transfer will be 
effectively excluded without a simultaneous and complementary change in the 
other social field. 

Good faith is a splendid example of this fundamental transformation from 
law’s comprehensive social embeddedness to a more selective and fractured 
connectivity. While contract law in general can be adequately described as 
consisting of ‘principles of voluntarism superimposed on underlying social 


45 For an elaboration of this point, see Gunther Teubner, n 30 above, 
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patterns and statuses’,“® good faith has always been the element in contract law 
that directly connects with these patterns. But over time this recourse has taken 
on different forms co-varying with different forms of social organisation, 
Historically, bona fides had been contract law’s recourse to social morality.*? 
Whenever the application of strict formal contract rules led to morally 
unacceptable results, bona fides was invoked to counteract the formalism of 
contract law doctrine with a substantive social morality. Contracts were 
performed in good faith when the participants behaved in accordance with 
accepted standards of moral behaviour. 

Under contemporary conditions of moral pluralisation and social fragmentation, 
good faith cannot play this role any more. There have been attempts to take into 
account these historical changes and to replace recourse to morality by recourse to 
the ‘purpose’ of the legal institutions involved. Contracts are performed in good 
faith when the participants are responsive to the policy of the rules, the telos of 
their rights, the idées directrices of the institutions, the elements of ‘ordre public’, 
the values of the political constitution law within private arrangements. 50 This new 
policy-oriented interpretation of good faith which gained high prominence in this 
century, especially in the debate about institutional abus des droits, reflected 
indeed the more selective nature of law’s social ties. It concentrated them on the 
policies of institutionalised politics. But in a sense it privileged the political ties of 
law, neglecting ties to other discourses. 

Formal contractual obligations are not only linked to substantive policy 
requirements and the ordre public of institutionalised politics, they are equally 
exposed to substantive demands of other social institutions. Markets and 
organisations, the professions, the health sector, social security, family, culture, 
religion — they all impose certain requirements on the ‘private’ contractual 
relation. Invoking good faith in such situations means making visible how 
contractual expectations depend upon a variety of non-contractual social 
expectations, among them (but not exclusively) policy expectations, and their 
reconstruction within the contract. Unbounded priority of the individual consensus 
between parties to the contract cannot be insisted upon, whether one is dealing with 
matters of individual conscience, strict religious prohibitions, political freedoms, 
regulatory policies or economic institutions. Good faith complements contractual 
duties with social expectations stemming from those various fields. Due to its high 
degree of indeterminacy, the general clause of good faith is particularly suited to 
link contracts selectively to their unstable social environments with constantly 
shifting and conflicting requirements.*! 

It is this selective and fractured linkage of good faith to highly diverse social 
environments that will be responsible for newly emerging cleavages. If, under 
European law, good faith is transferred from the Continent to British law and if it is 
supposed to play also in the new context its role of linking contracts to a variety of 
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different discourses, then it is bound to produce results at great variance with 
continental legal orders. Good faith will reproduce in legal form la: ger differences: 
of the national cultures involved, and it will do so, paradoxically, because it was 
meant to make their laws more uniform. 

In the considerations to follow we cannot deal with the many links that good 
faith establishes toward different discourses. We will concentrate on only one of 
the links good faith is creating, that is the link of contracts to the production 
regimes in their economic environment. What happens to the institutional transfer 
of good faith clauses when they are indeed tightly coupled to the production 
regimes of the countries involved? 


Divergent production regimes 


Here we are confronted with rather surprising results in comparative political 
economy which undermine the assumptions of mainstream comparative law about 
‘convergence’ and ‘functional equivalence’ mentioned above.** Against all 
expectations that globalisation of the markets and computerisation of the economy 
will lead to a convergence of economic regimes and to a functional equivalence of 
legal norms in responding to their identical problems, the opposite has turned out 
to be the case. Against all talk of ‘regulatory competition’ which is supposed to 
wipe out institutional differences, economic regimes under advanced capitalism 
have not converged. Instead, new differences have been created, even under the 
unifying attempts of the European Common Market. Despite liberalisation of the 
world markets and the legal establishment of the Common Market, the somewhat 
surprising result of the last thirty years is the establishment of more than one form 
of advanced capitalism. And the differences in production regimes seem to have 
increased.” 

Production regimes are the institutional environment of economic action. They 
organise production through markets and market-related institutions, and 
determine the framework of incentives and constraints or the ‘rules of the game’ 
by a range of market-related institutions within which economic action is 
embedded.” They form a stable configuration of institutions — an interlocking 
system of financial arrangements, corporate governance, industrial relations, 
education and training, and inter-company relations, including contracting, 
networks, technology, standard-setting and dispute resolution. Within these stable 
configurations, institutions interact in such a way to produce specific outcomes 
thus creating comparative institutional advantages.” ® ‘Varieties of capitalism’ are 
the result of interlocking systems of economic institutions. 36 These configurations 
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differ widely from country to country, even in the European context. As can be 
expected the strongest divide is between European production regimes (mainly 
Germany, Sweden, Norway, Switzerland, Austria) and their Anglo-Saxon 
counterparts (Britain, The United States, Ireland, Canada, Australia, New 
Zealand). Obviously, this configuration of economic institutions is the place 
where private law comes into play. Here the principles of good faith play the role 
of the major binding arrangement between the rules of private law and economic 
production regimes. 

If we look at the German context where good faith has been a driving force in 
contract law, we find that the developments of this legal principle are closely 
linked to a specific production regime — Rhineland capitalism.” 7 Here, the judicial 
requirements of performing a contract in good faith have been deeply influenced 
by an economic culture which is best described as a ‘business-coordinated market 
economy’.°** Economic action is closely coordinated by business associations and 
by informal business networks. As several studies in comparative political 
economy have shown in great detail, they are characterised by long- -term 
cooperative relations between companies in the market, between companies and 
their employees, between companies and their owners and the suppliers of 
financial capital.*9 These regimes give considerable autonomy to employees within 
the hierarchy of the organisation and to suppliers and deliverers within long-term 
cooperative networks. This opens opportunities for production prone to long-term 
cooperation, but creates simultaneously considerable risks that are typical for high 
autonomy and high trust relations. It is open both to collective hold-up and to the 
moral hazard which is implied by high monitoring costs.™ In general, it can be said 
that this production regime has been facilitated and supported by a system of 
private law in which the courts used particularly the good faith principle to respond 
through law to the risks and opportunities which the mixture of autonomy and trust 
produced in the specific production regime. 

More specifically, the following characteristics of the German production 
regime find their structural correlates in an extensive series of good faith 
obligations which have been developed by the courts. SI 


(1) German corporate governance and corporate finance tend to favour long-term 
financing of firms. Private law supports this by good faith obligations which 
the participant owners, companies and banks, owe to each other. Under the 
umbrella of good faith, not only partners of a business association are under a 
general duty of mutual loyalty; German law acknowledges a far-reaching 
obligation upon the owners of capital and other constituencies of the firm to 
further actively the long-term ‘company interest’ as opposed to their partial 
self-interest.6? An extensive system of duties of disclosure and provision of 
information has been developed in the relation between bank and company. 


57 See Wolfgang Streock, ‘German Capitalism: Does It Exist? Can It Survive?’ in C. Crouch and W. 
Streeck (eds) Modern Capitalism or Modern Capitalisms, (London: Pinter, 1995). 


59 See particularly the empirical studies on different economic institutions in P. Hall and D. Soskice 
(eds), Varieties of Capitalism: The Challenges Facing Contemporary Political Economies (forth- 
coming) 


60 David Soskice, n 58 above. 
61 The text builds on David Soskice, n 52 and n 58 above, and expands his analyses in the direction of 


62 See Gunther Teubner, ‘Company Interest: The Public Interest of the Enterprise ‘‘in Itself?’’ in Ralf 
Rogowski and Ton Withagen (eds), Reflexrve Labour Law (Deventer. Kluwer, 1994). 


© The Modern Law Review Limited 1998 25 


The Modern Law Review [VoL 61 


(2) Industrial relations within the firm and in the industry are highly cooperative 
relations in which labour unions play an important part. As a corollary of 
employees’ high autonomy, the courts have developed extensive good faith 
duties of loyalty toward the organisation which mitigate the risk of moral 
hazard inherent in their autonomous position. In tum the law gives them a 
protected status within the firm. There are equally extensive legal duties of 
responsibility and care of managers toward the employees. 

(3) Inter-company relations tend to be cooperative networks with relational long- 
term contracting, horizontally within markets as well as vertically between 
different suppliers, producers and distributors. Under the good faith clause, 
courts have imposed duties of cooperation which are geared toward the 
common purpose of the contract. In relational contracts they have developed 
the general duty ex lege to renegotiate contractual terms if a new situation 
arises. And one of the most important judicial innovations has been to re- 
introduce the old clausula rebus sic stantibus which the Civil Code had 
excluded. Judges take the freedom to rewrite contractual terms in case of 
supervening events.™ 

(4) Business associations and large firms coordinate markets via technical 
standard setting, business standard contracting and dispute resolution. In 
support of this self-coordination of industries, courts have recognised and 
reconstructed multilateral firm relations well beyond the wording of bilateral 
contracts. However, their most important contribution to associational 
market coordination was to acknowledge standard terms as binding and to 
regulate th them by taking certain interests, particularly that of the consumer, into 
account.™ 

(5) Business associations negotiate technical and business standards with govern- 
ment. Other non-economic interest groups, such as consumer associations and 
ecological movements, favour a ‘neo-corporatist’ culture of mediating 
economic transactions with their outside world, with political, social and 
ecological concerns. The courts can build on such a body of negotiated ordre 
public and reconstruct good faith standards on its basis to counteract excessive 
economic transactions.®7 


An implantation of this ‘living law’ into the British soil simply would not find its 
roots in a corresponding economic culture. The British economic culture, together 
with United States, Ireland, Canada, New Zealand, make up a group of relatively 
unregulated Liberal Market Economies (LME). In contrast to continental Business- 
Coordinated Economies (CME), organised business is weak and plays rather a 
limited role in coordinating the institutional framework. Instead, a rather 
unmediated interplay of market forces on the one side and external governmental 
regulation on the other takes place. Government, regulatory agencies, quasi-public 
bodies and the legal system play the major role in rule-setting with the rules 
typically taking a low-discretionary form. How would good faith duties of 
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cooperation, information, renegotiation, contractual adaptation ‘fit’ into a 
production regime that is characterised by the following traits? 


(1) financial systems which impose relatively short-term time horizons on 
companies, but at the same time allow high risk-taking. 

(2) industrial relations systems in deregulated labour markets which discourage 
effective employee representation within companies — hence weak unions, 
but which facilitate unilateral control by top management; 

(3) inter-company systems which impose strong competition requirements and 
hence limits on possible cooperation between companies.” 

(4) a coordination between the economic sector and other sectors of society which 
is either left to market forces or is exclusively assigned to governmental 
regulation, in contrast to neo-corporatist style of intermediation which is 
typical of continental production regimes. 


The difference between the production regimes is striking. The British economic 
culture does not appear to be a fertile ground on which continental bona fide would 
blossom. Thus, the ‘legal transplant’ approach would lead us to expect repulsion, 
not interaction. The good faith clause will remain an exotic exception in the British 
landscape. Alternatively, what is the narrative that emerges from the irritant 
metaphor? 


Co-evolving trajectories 


Here we have to take a further complication into account: the Janus-like character 
of law’s binding arrangements. Economic ‘rules of the game’ are not identical with 
legal rules; economic institutions are different from legal institutions. An economic 
transaction needs to be distinguished from a legally valid contract, even if they 
occur at the same instant. The difference in a nutshell is that economic institutions 
are constraint and incentive structures that influence cost benefit calculations of 
economic actors, while legal institutions are ensembles of legally valid rules that 
structure the resolution of conflicts. While being in a relation of tight structural 
coupling economic institutions and legal ones are not only analytically but 
empirically distinct from each other.”! 

Structural coupling does not create a new identity, rather it binds via a difference 
— via the difference that distinguishes law from the discourse to which it is bound. 
Binding arrangements do not create a new unity of law and society, unified socio- 
legal operations, or common socio-legal structures. While their events happen 
simultaneously, they remain distinct parts of their specific discourse with a 
different past and a different future. The only condition for their synchronisation is 
this: they need to be compatible with each other. Binding arrangements are Janus- 
headed, they have a legal face and a social face. And unfortunately, the two faces 
of Janus tend to change their minds in different directions. 
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Now, when in case of a legal transfer the legal side of the relation is changed, 
this compatibility of diverse units can no longer be presupposed; it would have to 
be recreated in the new context which is a difficult and time-consuming process. It 
would involve a double transformation, a change on both sides of the distinction of 
the transferred institution, not only the recontextualisation of its legal side within 
the new network of legal distinctions but also the recontextualisation of its social 
side in the other discourse. There is no unilateral determination of the direction in 
which the change of the other side will take place. Their interrelation cannot be 
described as institutional identity. It is equally wrong to describe it as causal 
dependency between an independent and a dependent variable, not to speak of a 
‘last instance’ relation between economic base and legal superstructure. Rather, it 
is a symbolic space of compatibility of different meanings which allows for several 
possible actualisations. 

A binding arrangement, tying law to a social discourse, does not develop in one 
single historical trajectory but in two separate and qualitatively different 
evolutionary paths of the two sides which are re-connected via co-evolution. 
Their legal side takes part in the evolutionary logics of law while the social side 
obeys a different logic of development. Their changes however interact insofar as 
due to their close structural coupling they permanently perturb each other and 
provoke change on the other side. 

Now it becomes clear why the transferred rule can only serve as an irritation, 
and never as a transplantation, if a transfer of legal rules is supposed to change a 
binding arrangement between law and another social discourse. It irritates a co- 
evolutionary process of separate trajectories. On the legal side of the binding 
institution, the rule will be recontextualised in the new network of legal 
distinctions and it may still be recognisable as the original‘ legal rule even if its 
legal interpretation changes. But on the social side, something very different will 
take place. The legal impulse, if it is recognised at all, will create perturbations 
in the other social system and will trigger there some changes governed by the 
internal logics of this world of meaning. It will be reconstructed in the different 
language of the social system involved, reformulated in its codes and 
programmes, which in tum leads to a new series of events. This social change 
in its turn will work back as an irritation to the legal side of the institution thus 
creating a circular co-evolutionary dynamic that comes to a preliminary 
equilibrium only once both the legal and the social discourse will have evolved 
relatively stable eigenvalues in their respective sphere. This shows how 
improbable it is that a legal rule will be successfully transplanted in a binding 
arrangement of a different legal context. If it is not rejected outright, either it 
destroys the binding arrangement or it will result in a dynamics of mutual 
irritations that alter its identity fundamentally. 

And good faith? — It will not even be an irritant to the British production regime 
if it presents itself as a bundle of legal duties of mandatory cooperation, German 
style, imposed on the parties to a contract. The British regime would react with 
cool indifference. However, — and this is my concluding thesis — good faith will 
become a strong irritation to the market-driven production regime in Britain if the 
new context transforms good faith from a facilitative rule into a prohibitive rule. 
Instead of facilitating autonomy, trust and cooperation, its effect would be to 
outlaw certain excesses of economic action. Good faith would become a quasi- 
constitutional constraint on two central elements of the production regime: a 
constraint on strong hierarchies of private government and a constraint on certain 
expansionist tendencies of competitive processes. 
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The continental production regime to which Treu und Glauben responded, as we 
said, was characterised by high autonomy and high trust relations within the 
market and within the organisations. They carry specific risks and dangers which 
were mitigated by an elaborate system of legal cooperation duties. The risks and 
dangers that the British production regime carry are not problems of high 
autonomy and high trust, but rather the opposite. This production regime is 
govemed by the risks of ‘financial Fordism’ where low-cost standardised 
production requires detailed work regulation and frequent personnel change, by 
the dangers of project organisations that manage complex tasks by a strong 
managerial prerogative, by the steep hierarchy within economic organisation, and 
asymmetric relations between powerful companies and their dependent 
satellites.” The role of the good faith principle cannot conceivably be to 
transform these tightly coordinated organisations into cooperative arrangements.” 
Rather, the task for contract law would be to define quasi-constitutional rights and 
to protect them against encroachments of private government, to set low- 
discretionary rules that draw clearly-defined legal limits to quasi-administrative 
discretion.” The good faith principle would have to develop into judicial 
constraints on arbitrary decisions of private government. As opposed to activating 
the communitarian traditions of ‘duties’ of trustful cooperation, the judiciary 
would have to activate the tradition of constitutional ‘rights’ which have 
historically been invoked against governmental authority, and reinforce them in 
the private law context. 

There is a second re-interpretation of good faith which seems equally relevant in 
the new production regime. It takes into account the fundamental difference 
between associational coordination and market-driven coordination in standard- 
setting — in the broad sense of technical, intra-organisational, and contractual 
standards. While on the continent the judiciary frequently refers to neo-corporatist 
processes of standardisation where negotiations between associations result in a 
certain mediation of social and political interests with market results,”> standard 
setting in Britain is basically driven by market processes. Thus, according to its 
production regime, British law tends to invalidate standard terms when business 
associations have been involved unilaterally in imposing uniform standard terms 
over the whole market. In George Mitchell (Chesterhall) Ltd v Finney Lock Seeds 
Ltd the court saw it as an invalidating factor that ‘a similar limitation of liability 
was universally embodied in the terms of trade between seedsmen and farmers and 
had been so for many years.’’© Under the British production regime, business 
associations are not supposed to play a decisive role in the formulation of standard 


72 See David Soskice, n 52 above. 


74 So-called horizontal effect of constitutional rights. For a sociological discussion, Philip Selznick, 
Law, Society and Industrial Justice (New York: Russell Sage, 1969) ch 7; for an application of basic 
rights as legal constraints on private government, Hugh Collins, Justice in Dismissal (Oxford: 
Clarendon, 1992). A recent comparative analysis of horizontal effects of fundamental rights is 
Andrew Clapham, Human Rights in the Private Sphere (Oxford: Oxford University Press, 1996); cf 
also Christoph Graber and Gunther Teubner, ‘Art and Money: Constitutional Rights in the Private 
Sphere’ (1998) OJLS. 

75 BGHZ 102, 41, 51; Ursula Stein in: Soergel, Bargerliches Gesetzbuch (Stuttgart: Kohlhammer, 12th 
ed, 1991) § 9, 22. 

76 Lord Bridge, [1983] 2 AC 803, [1983] 2 All ER 737 (HL). 


© The Modern Law Review Limited 1998 29 


The Modern Law Review [Vol 61 


contracts. The courts see it as a market failure when business associations produce 
uniform standard contracts which exlude competition between diverse contractual 
regimes.” This is in striking contrast to the German situation where business 
associations play a crucial role in the unilateral standardisation of business 
conditions.’ As a consequence, under German good faith rules it does not make a 
difference whether the standard contracts had been formulated by one enterprise or 
by business associations for the whole market.” 

Under the British production regime, it is exceptional for standard terms to be 
bilaterally negotiated by the relevant interest associations to which the courts could 
then refer as a fair compromise. Standardisation is more or less exclusively left to 
market mechanisms. In such a situation, it would be disastrous if the judiciary 
understood good faith as an incorporation of spontaneously developed standards into 
private law. The law would simply sanction the standard-eroding effects of market- 
competition and would effectively rule out non-economic political and cultural 
aspects of standardisation. In such a situation, the role of the judiciary becomes much 
closer to that of an external political regulatory agency which sets firm boundaries to 
market dynamics when they work against the fundamental requirements of other 
social spheres. In conjunction with government, regulatory agencies and quasi- 
public organisations, the judiciary of the British production regime needs to set its 
own external standards to economic action without having recourse to social norms 
that have been preformulated in inter-associational negotiations. 

Thus, the procedural dimension of good faith is profoundly influenced by the 
difference of production regimes. If good faith means among other things that one 
party has to take the other party’s legitimate interest into account, and in the case 
of consumer contracts that standardised contracts must reflect the consumer 
interest,®! then the central question is what kind of procedures are effectively 
working to satisfy this requirement. This is, to be sure, a more demanding 
procedural requirement of good faith than the usual question of absence of pressure 
and deception. Under an association-driven production regime the courts have to 
monitor whether the negotiations between different associations and regulatory 
agencies fulfill the procedural requirement of an adequate and effective representa- 
tion of consumer interests in the process of standardisation. Their corrective action 
would primarily consist in changing the rules of the game and re-defining the 
property rights of the collective actors involved. Under a market-driven production 
regime, the courts will have to take a more active approach in order to make sure 
that standardised contracts fulfill the procedural requirements of good faith. In the 
absence of associational negotiations they have to rely on a division of labour with 
regulatory agencies, particularly the Office of Fair Trading and the Trading 
Standards Departments of local government authorities. °” However, as has been 
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well documented, those procedures seem to have ‘serious defects’.83 This implies 
that for the time being the courts themselves would have to carry the main burden 
of making sure that the procedural requirements of good faith are satisfied. Instead 
of monitoring a negotiation process, the courts will have to answer themselves the 
substantive questions involved and decide about how to account for the legitimate 
interest of the other party to the contract. 

Such an interpretation of good faith which is oriented to the peculiarities, 
opportunities, risks and dangers of a specific production regime would indeed 
result in widely divergent rules in different countries, even in contradictory 
decisions in apparently equal cases. These cleavages cannot and should not be 
papered over by the European zeal for harmonisation of laws. If there is a role for 
the European legal authorities to play, it would be to strengthen the capacity for 
irritation of the good faith clause instead of neutralising it when they try to enforce 
its unitarian interpretation. 

European efforts at harmonisation have not yet seriously taken into account the 
‘varieties of capitalism’, the difference of production regimes. If there is a lesson to 
learn then it would be a new interpretation of the subsidiarity principle, understood 
no longer only in terms of political decentralisation, but rather of respect for the 
autonomy of social, economic and cultural sectors, devolution of rulemaking 
powers to social groups, and a reinterpretation of conflict of laws no longer in 
terms of national laws but of different production regimes. 

Perhaps the young emerging network of European Nations may learn a lesson 
from the experiences of another, a bit older, federation of nations, the 
Commonwealth. Recently the Privy Council allowed for the possibility that a 
House of Lords decision about the general clause of negligence need not to be 
adapted throughout the Commonwealth if this were not warranted by the ‘general 
pattern of socio-economic behaviour’.®° This sounds a bit like the diversity of 
production regimes: a general legal principle allows for a diversity of concrete 
decisions once it is respecified in different social and economic cultural contexts. 
This is not a question of Euro-philia or Euro-phobia, rather a question of Euro- 
paradoxia, the paradox of the unitas multiplex which requests the integrating law 
against all the rhetorics of an ‘ever closer union’ to pay utmost respect to the 
autonomy and diversity of European cultures: 


Le devoir de répondre à l'appel de la mémoire européenne ... dicte de respecter la 
différence, l'idiome, la minorité, la singularité ... commande de tolérer tout ce qui ne se 
place pas sous l'autorité de la raison.®© 


To summarise our more abstract reflections, attempts at institutional transfer 
seem to produce a double irritation in the new context. They irritate law’s binding 
arrangements to society. Foreign rules are irritants not only in relation to the 
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domestic legal discourse itself, but also in relation to the social discourse to which 
law is, under certain circumstances, closely coupled. As legal irritants, they force 
the specific epistéme of domestic law to a reconstruction in the network of its 
distinctions. As social irritants they provoke the social discourse to which law is 
closely tied to a reconstruction of its own. Thus, they trigger two different series of 
events whose interaction leads to an evolutionary dynamics which may find a new 
equilibriurft. in the eigenvalues of the discourse involved. The result of such a 
complex and turbulent process is rarely a convergence of the participating legal 
orders, but rather the creation of new cleavages in the interrelation of operationally 
closed social discourses. 
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Choice of Law in Tort — Blending in with the 
Landscape of the Conflict of Laws? 


Jonathan Harris* 


Much criticism has been directed at the reformed choice of law in tort rules! to be 
found i in the Private International Law (Miscellaneous Provisions) Act 1995, Part 
II.” At common law, it had been necessary for the plaintiff to show that the alleged 
misconduct would have rendered the defendant liable in tort according to English 
domestic law and that it gave rise to some form of civil liability in the place where 
it occurred.? Concerns have focused largely on the abandoning of the lex fori as an 
automatic means of preventing a plaintiff from successfully suing in the English 
courts for a tort which is unknown in this country or which, though recognised, 
could not be established on the facts in the English law of tort, and the adoption of 
the law of the place of the tort alone as the lex causae. Liberties which defendants 
would be regarded by English domestic law as possessing will henceforth be 
compromised in this country to the extent that they constitute tortious conduct by 
the lex loci delicti. 

Anxiety has also been expressed about the means of deciding whether an action 
is within the parameters of the Act. Section 9(2) provides that: ‘The 
characterisation for the purposes of private international law of issues arising in 
a claim as issues relating to tort or delict is a matter for the courts of the forum.’ 

Since the rule in Boys v Chaplin* had required the claim to constitute a tort 
according to English law, the courts were never forced to confront the problem of a 
private international law definition of tort and the Act offers no guidance on this 
matter.” Moreover, since the Act only rts to replace such matters as were 
previously governed by the rule in Boys,° it seems that some issues, although 
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characterised for the purposes of private international law as tortious, will 
nonetheless continue to be governed by the common law.’ 

Yet there is a far wider problem associated with the reform of choice of law rules 
in tort® which has not attracted significant attention, particularly, it seems, from the 
drafters of the Act itself. For self-evidently one can not alter so substantial an area 
as choice of law in tort without raising implications for other areas of the Conflict 
of Laws. For example, however we define the ambit of ‘issues relating to tort’, it is 
apparent that the meaning to be attached to it will be determined by English law. 
Compare this with the Rome Convention on choice of law in contract,” where the 
scope of the Convention is governed by an autonomous European meaning of the 
term ‘contractual obligations’ found in Article 1. It is far from clear that a potential 
for overlap between the two phrases does not exist; yet the consequences thereof 
could be far-reaching. Or consider the rules under the Brussels Convention on 
Jurisdiction and Judgments, !° Article 5(3) of which refers to ‘matters relating to 
tort’. Again this is subject to a European meaning.'! To what extent can one draw 

- inspiration from this in determining the scope of the Act? A comparable problem 
arises with Order 11, rule 1(1)(f).'* The phrase ‘founded on a tort’ contained 
therein is clearly subject to an English definition of the term.'? Does, or indeed 
should, a uniform view of the ambit of tort be taken in the Conflict of Laws for 
jurisdictional and choice of law purposes alike? 

Similar difficulties arise when allocating a locus to the tort. It is unclear how the 
means of determining the place of the tort for jurisdictional purposes accord with 
the approach of the Act. One also needs to reflect whether the former jurisdictional 
methods are still appropriate given that radically different ones will henceforth be 
applied to choice of law issues that may then arise. If the means of identifying the 
place of the tort differ for jurisdictional and choice of law purposes, some odd 
results, considered below, can ensue. If there is no possibility of domestic reform 
of the jurisdictional rules,'* then one needs to consider the extent to which the Act 
can mirror them, in the name of the coherence and certainty of the Conflict of 
Laws. This piece seeks to examine the broader impact that the reformed choice of 
law in tort rules may have on established jurisdictional and choice of law rules 
alike and to see just how much disruption the new Act might have done to the 
intellectual coherence of the subject as a whole. Despite the obvious link in 
transnational disputes between jurisdictional and choice of law issues, this Act 
seems to be another example of the unwillingness to think of the implications of 
development of one upon the other. Moreover, recent scholarly work in the area of 
jurisdiction in tort claims has, ironically, served to re-emphasise this tendency to 
think about jurisdiction and choice of law as discrete fields.'> The following 
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analysis will examine the correlation between the new choice of law in tort rules 
and three areas: jurisdiction at common law, jurisdiction under the Brussels 
Convention and choice of law, especially in contract. 


Jurisdiction at common law 


Order 11, rule 1(1Xf) provides that a writ may be served out of the jurisdiction if: 
‘The claim is founded on a tort and the damage was sustained, or resulted from an 
act committed, within the jurisdiction.’ 

It is important to consider the various factors that might lead to the court 
assuming jurisdiction in turn. 


The claim is founded on a tort 


The meaning of this phrase is problematic, yet has attracted fairly little 
consideration. It is, of course, a matter of controversy how courts c 
be it using English categories, those of the lex causae or some form of hybrid of 
English law. It is also often a matter of conjecture whether it is the issue in hand, 
the cause of action or the relevant legal rule that falls to be characterised. '® But in 
the field of tort, it seems clear that the cause of action itself needs to be 
characterised, since the choice of law rule is formulated to apply to tortious claims 
and the question is rather how the courts determine what is a tortious claim for 
jurisdictional purposes. For it is still possible that, as envisaged by the Act, a 
special meaning of the term tort could be adopted in this context, other than that 
understood by English domestic law.'’ Where the misconduct alleged is a tort 
unknown to English law, then although the claim would have ultimately failed on 
its merits at the choice of law stage at common law, it need not necessarily have 
fallen outside Order 11 rule 1(1)(f). Otherwise there would have been a temptation 
to say that the court had no Jurisdiction to entertain claims which were unlikely to 
succeed on the merits.'® This is surely a matter of the exercise of the discretion to 
serve out of the jurisdiction, not whether the claim is within Order 11 in the first 
place. 

Indeed, if this analysis is incorrect and the head was limited to matters that 
English domestic law would have regarded as sounding in tort, there is now no 
obvious Order 11 head for claims for torts unknown to English law to be brought, 
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even though the Act clearly envisages the possibility of these being brought here 
and decided according to the lex loci delicti.'® 

Where then does this leave Order 11, rule 1(1)(f)? Let us take an example of the 
difficulty that all this may cause. Suppose that an Englishman seeks to sue an 
American in England for invasion of his privacy. Is the English court now to say 
that this has always been a claim founded on tort within the meaning of Order 11? 
Lord Diplock made clear in The Siskina? that extension of the jurisdictional 
competence of the courts required subordinate or primary legislation. Admittedly 
we are here dealing rather with the meaning of an existing basis for jurisdiction;?! 
but it would be surprising if the meaning of Order 11, rule 1(1Xf) had shifted so 
dramatically. And yet the opposite conclusion is even more striking. Yes, a 
plaintiff can in theory win a case in the English courts when he sues in a tort 
unknown to English law; but at common law, unless the defendant is served within 
the jurisdiction, or submits to the English court’s jurisdiction, the English court 
will not be able to hear the case. It is true that the decision in Red Sea Insurance v 
Bouygues,” that the exception in Boys (which had allowed for the disapplication of 
the lex loci delicti in certain cases) could work both ways, so that in appropriate 
cases English law could be disregarded, would have created potentially similar 
problems, but it still remains the case that no consideration has apparently been 
given in recent reforms to the impact on characterisation of the abolition of English 
law as the lex causae. 

Further problems arise with the overlap between contract and tort. Is this 
different for jurisdictional purposes to that in English domestic law? One might 
think this to be relatively unlikely; for when one came to the choice of law rule as 
expounded in Phillips v Eyre” and refined in Boys, it was clear that English law 
would be applied qua lex causae.”* It would have seemed inappropriate to adapt 
the meaning of contract and tort for jurisdictional purposes alone, when English 
law would in any event be applied to tortious cases, both for choice of law 
purposes, and prior to that in determining whether there was a serious arguable 
case meriting the exercise of the courts discretion to allow service out of the 
jurisdiction. It would also be strange to apply Order 11, rule 1(1)(f) to determine 
jurisdiction, only then to apply contractual choice of law rules to the issue.” 


19 It could be said that Order 11, rule 1(1Xf) required there to be a tort according to English conflict of 
law rules, but that since the rule in Boys involved the application of English law, torts unknown to 
English law fell outside the head. Now that the choice of law rule has changed, so too has the scope 
of the sub-rule. 

20 [1979] AC 21. His views were concurred in by the other Law Lords. 

21 And indeed the construction of Order 11, rule 1(1XdXHi) was held to have been altered by the 
enactment of the Rome Convention in the Contracts (Applicable Law) Act 1990 (Bank of Baroda v 
Vysya Bank Ltd [1994] 2 Lloyd’s Rep 87; noted C. Morse, ‘Letters of Credit and the Rome 
Convention’ [1994] LMCLQ 560). In a sense that case was more extreme, since it involved the 
application of a European Convention to cases where the Brussels Convention is inapplicable. Here 
at least it would be domestic provisions which would affect Order 11, rule 1(1Xf). On the other hand, 
the fact that the contract is governed by English law is an express part of Order 11, rule 1(1Xd)iil), 
and this seems to beg the question of the applicable law at this stage. It is a far greater and 
unparalleled step to argue that the very understanding of the term ‘tort’ in Order 11, rule 1(1)(f) bas 
been altered by the coming into force of the Act. 

22 n 5 above; noted A. Briggs, ‘The Halley: Holed, but Still Afloat?’ (1995) 111 LQR 18; A. 
Dickinson, ‘Further Thoughts on Foreign Torts: Boys v Chaplin Explained?’ [1994] LMCLQ 463; P. 
Rogerson, ‘Choice of law in Tort: a Missed Opportunity’ (1995) 44 ICLQ 650. 

23 n3 above. 

24 Orat least until the decision in Red Sea. 

25 Although Jacobs AG saw nothing wrong with this in Case C-26/91 Jacob Handte v GmbH vw 
Traitements Mecano-Chimiques Des Surfaces [1992] I ECR 3967. 
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However, now that the lex fori has no automatic role to play and that matters 
regarded as tortious by the lex loci delicti but not so by English law may be 
entertained here, the contract/tort boundary may well have shifted at the choice of 
law level. Accordingly, reconsideration of the characterisation for jurisdictional 
purposes of the boundary becomes paramount. 

It has been pointed out that Order 11, rule 1(1\(f) was recast to bring it in to line 
with Article 5(3) of the Brussels Convention.” But this referred mainly to the 
locus allocating provisions. It is by no means clear that for characterisation issues it 
was to adopt the same meaning as the Court of Justice might subsequently 
elucidate in the context of the Brussels Convention, where torts unknown to 
English law would certainly come within Article 5(3) and where a profoundly 
different jurisdictional scheme operated. 

Another pertinent issue is the extent to which restitutionary claims might fall 
within the Act, and accordingly whether they can also fall within rule ID f z 
jurisdictional purposes. For claims in which the plaintiff ‘waives the tort’, 
these are to be regarded as inseparable from the tortious eause of action” they 
may always have fallen within this head.’ On the other hand, if the tort is regarded 
as wiped out by the decision to seek restitutionary damages, this head will not 
extend thus far. The complexities of this area are beyond the scope of this piece, 
but the view that, at the very least, the restitutionary claim is 3 contingent upon a tort 
and in that sense founded on it has much to commend it. If rule 1(1){f) is no 
longer restricted to conduct which would be tortious in English law, and restitution 
in such cases falls within the scope of the Act,>! then it would be somewhat 
peculiar if service out under this head was not also permitted. 


The damage was sustained, or resulted from an act committed, within 
the jurisdiction 

As originally cast, this head required that the tort actually be committed within the 
jurisdiction.3? This was an inconvenient test, since at the jurisdictional stage it can 
be very hard to decide exactly where a tort occurs. Such wording might today have 
radically reduced the opportunities for relying on the Act; for it has been pointed 
out that the Act does not clearly replace the common law rule in Szaltnay-Stacho v 
Fink” that English law alone will always govern torts which occur in England.” 


26 Dicey and Morris, n 16 above, 341; P. North and J. Fawcen (eds), Cheshire and North's Private 
International Law (London: Butterworths, 12th ed, 1992), 199. Article 5(3) provides that a person 
domiciled in a Contracting State may be sued in another Contracting State, ‘in matters relating to 
tort, delict or quasi-delict, in the courts for the place where the harmful event occurred’. 

27 ice be claims the gain that the plaintiff has made from the commission of the tort, rather than damages 
for his own loss. 

28 On which see P Birks, Restitution — The Future (Australia: Federation Presa, 1993) 1; P. Birks, An 
Introduction to the Law of Restitution, (Oxford: Clarendon Press, 1989) 316; Lord Goff and G. 
Jonea, The Law of Restitution (London: Sweet and Maxwell, 4th ed, 1993) 714; J. Beatson, The Use 
and Abuse of Unjust Enrichment, (Oxford: Clarendon Press, 1991) 25-28, 206-243. 

29 Sec A Briggs in F. Rose (ed), Restitution and the Conflict of Laws (Oxford: Mansfield Prees, 1995) 
chapter 2, 58. 

30 A view shared by A. Briggs, ibid 60. 

31 Text to n 102 below 

32 This was amended in 1987. 

33 [1947] KB I. 

34 This is because s 14(2) Act only purports to abolish the rule In Boys v Chaplin, of which the Szalimay 
Tule was not part: see n 6 above and A. Briggs, n 1 above, 521. C. Morse, n 1 above, 890 argues that 
the Act will apply to torts committed in England, because (i) s X6) so states and (H) the flexibility 
introduced by Red Sea meant that torts committed within the jurisdiction could now fall under the 
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According to the court in Metall und Rohstoff AG v Donaldson Lufkin & Jenrette 
Inc,” the current test requires significant damage in England or damage resulting 
from substantial and efficacious acts within the jurisdiction. But the fact that an act 
was ‘committed within the jurisdiction’ may henceforth prove to be an academic 
part of the test in any event. For it is unlikely that the place where the act giving 
rise to the damage occurs will be the natural foram when damage is sustained in 
another country;* in which case the court will in any event decline to exercise its 
jurisdiction.>” 

This leaves us with the question where damage is sustained. Here there is at first 
sight a rather more pleasing correlation between Order 11 and the Act. For the 
applicable law in the archetypal personal injury case is stated in section 11(2)(a) to 
be presumptively ‘the law of the country where the individual was when he 
sustained the injury’. It is of course possible that a different view would be taken of 
where the damage was sustained when a preliminary assessment at the stage of 
jurisdiction is made. But there is also the rather vague phrase used in section 11(1) 
that ‘the applicable law is the law of the country in which the events constituting 
the tort or delict in question occur’. If the place where damage is sustained is to 
bear the same meaning here, it is unfortunate that different wording was adopted. 
As it is, where advice is negligently given in Brazil, received in Argentina and 
relied upon in England, it is quite unclear which is the relevant country for choice 
of law purposes.38 


The natural forum for the litigation 


Under the criteria as refined in Seaconsar Far East Ltd v Bank Markazi Jomhouri 
Islami Iran,” the English court will not assume jurisdiction unless it considers 
itself to be the natural forum for the litigation. As was stated in The Albaforth, ‘If 
the substance of an alleged tort is committed within a certain jurisdiction, it is not 
easy to imagine what other facts could displace the conclusion that the courts of 
that jurisdiction are the natural forum’. Even prior to the Act, this approach was 
highly unsatisfactory; for it at once re-introduced the need to consider the difficult 
question of where a tort occurred, which the reformed Order 11 had sought to 
remove. Since the relevant test expounded in Metall for determining the place of 
the tort is to ask where in substance the cause of action accrued, there seems little 
point in attaching value to whether damage was sustained or an act giving rise to 
damage was committed in England in Order 11. 


rule in Boys, which the Act replaces. Unfortunately, there is no authority to this effect. If the 
draftamen thought the Szalinay rule to have lost its independence from Boys, it is unfortunate that 
they did not say so in the Act. Seo further Dicey and Morris, n 16 above (Fourth Supplement to 12th 
ed, 1997) 226-227. 

35 n 13 above. 

36 Since it was said in Cordoba Shipping Co v National State Bank, Elizabeth, New Jersey: The 
Albaforth [1984] 2 Lloyd’s Rep 91, 94 that ‘the jurisdiction in which a tort has been committed is 
prima facie the natural forum for the determination of the dispute’ and this place is most commonly 
that where damage is sustained. 

37 Applying the principles to be used for exercising discretion to allow service out of the jurisdiction 
expounded in Spiliada Maritime Corporation v Cansulex Lsd [1987] AC 460. 

38 It may be that no all-encompassing rule for such actions can be laid down: see Voth v Manildra 
Flour Mills Pty Ltd (1990) 171 CLR 538, 568-569. It would, however, be desirable that the chosen 
place be the same for jurisdictional and choice of law purposes. 
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At common law it was established in Armagas Ltd v Mundogas SA*" that the 
locus of the tort for jurisdictional and choice of law purposes bears the same 
meaning. It has been suggested that one should draw on the Metall test when 
allocating a place to the tort for the purposes of the Act.*? To what extent is this 
justified? Certainly there is a body of law on establishing the locus for 
jurisdictional purposes (which Metall, albeit rather tortuously, confirms is to be 
decided by English law). Application of the substance of the tort test has provided 
important guidance. In Distillers Co (Biochemicals) Ltd v Thompson,“ a drug 
containing thalidomide was manufactured in England and sold in New South 
Wales. The Privy Council held the latter to be the locus of the tort, as the tort 
consisted of negligently failing to give an adequate warning of the dangers of the 
drug. Similarly, in Castree v E.R. Squibb Ltd,“ a user of a machine manufactured 
in Germany was injured in England and the latter was held to be the place of the 
tort. The relevant act was the failure to warn of the defects when putting the 
product on the English market. Again, in Metall, it was decided that the tort of 
inducing breach of contract occurred in England, the place of the breaches and the 
loss, when the inducements had come from New York. Yet the language to be 
found in the Act does not self-evidently import the same meaning as the ascription 
of the locus for jurisdictional purposes. And section 11(c), which leans in favour of 
‘the law of the country in which the most significant element or elements’ of the 
events that have occurred in other than personal injury or property damage 
hardly seems to promote rule-creation for specific torts. For example, if a product 
had been manufactured in Utopia, sold without warning in England bat used in 
Utopia, could one really claim that the most significant elements of the tort 
occurred in England? So we may envisage (i) determination of the relevant places 
for the purposes of Order 11; (ii) that this question will be largely academic if the 
tort is not committed in England when it comes to the exercise of discretion; and 
(iii) a third locus may be ascribed for choice of law purposes, which is 
unpredictable for established torts of English law, let alone for unheard-of torts in 
this country, where the courts will be forced to indulge in lengthy analysis of the 
tort and its locus at the jurisdiction stage. This would mean that the phrase ‘act 
committed within the jurisdiction’ in Order 11, rule 1(1)f) is ironically given a use 
by the failure to agree on a single way of deciding upon the locus, since if a product 
is manufactured in England, placed on the market without warning in Utopia and 
used in Ruritania, damage may be ‘sustained in Ruritania’ for the purposes of the 
Act, but the act giving rise to damage may be in England for Order 11 purposes; 
and the place where in substance the cause of action accrued for the purposes of 
assessing the natural forum is, following the common law authority, Utopia. This 
semantic muddle was complex enough before; the Act has grossly compounded it. 

But more fundamentally, the locus of the tort will continue to be the natural 
forum, even though the Act is quite willing to acknowledge that in certain situations 
it is not appropriate to apply the law of that place.*> Given that the Act recognises 
this, it seems extremely inappropriate for the place of the tort to continue to have 
such a pivotal role in the exercise of the discretion to grant leave to serve out. The 
case for rejection of the dictum in The Albaforth*® is stronger than ever. 


41 [1986] AC 71. 

42 A. Briggs, n | above, 524. 
43 [1971] AC 458. 

44 [1980] 1 WLR 1248. 

45 s312 n 73 below. 

46 Text to n 40 above. 
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Even when jurisdiction is taken as of right, matters are complex. Suppose that 
the ascription of a locus to the tort was the same for the purposes of Order 11 and 
the Act alike. If the defendant can establish that the natural forum is overseas, 
because the tort occurred there, it will then fall upon the plaintiff to discharge what 
appears to be a heavy burden of establishing why it would nonetheless be unfair to 
him to have to sue overseas.“ Accordingly, unless the defendant is happy to be 
sued here, disputes concerning alleged torts occurring abroad are unlikely to be 
heard here. Yet if the tort is held to have been committed in England, no stay will 
be granted, but the Act might not apply to such a case at the choice of law level; 
unless, that is, the Act adopts a different meaning of the locus, which would make 
international tortious litigation acutely messy and lacking in any coherence in the 
field as a whole; but if it bears the same meaning as for the exercise of the 
discretion to serve out, it is largely redundant. 


A good arguable case on the merits 


Probably foremost amongst the conceptual mess that is Metall is its ruling that the 
determination of whether the plaintiff has a good arguable case“? should be decided 
using the applicable choice of law. Had the Court of Appeal decided that the tort in 
that case was committed in New York, it would have applied the double 
actionability test to decide whether to take jurisdiction. Since the claim for inducing 
breach of contract was time-barred in New York, this would have failed and service 
out would not have been allowed. It has been pointed out that this is very odd in 
theory, since choice of law issues do not arise unless the court decides that it has 
jurisdiction. As Collier puts it ‘... the defendants liability is being tried in order to 
decide whether the court has jurisdiction to determine the defendant’s liability’. 
Yet ironically, this is one area where the pre-existing law is strengthened by the 
Act. It has been acknowledged that it would be somewhat pointless to assume 
jurisdiction on the basis that the other requirements for service out were satisfied, 
only to find at the choice of law stage that the tort was committed overseas. Some 
consideration of the applicable law at the jurisdiction stage can help avoid costly 
litigation. Nor does it appear convincing to argue that this can be achieved simply 
by the court refusing to exercise its discretion to grant leave.*' It is surely highly 
desirable that there are at least relevant criteria set out for the exercise of such a 
discretion. If the question whether the plaintiff is likely to succeed is material to the 
issue of whether to exercise jurisdiction, there is no obvious benefit in refusing to 
acknowledge this as a material factor to be considered by the court. 

Now consider the position after the Act. Defamation apart,” it seems particu- 
larly inappropriate to resolve the question of whether there is a serious arguable 
case without reference to choice of law. Imagine a case where a product is made 
and sold in England without a warning being given here, but causes injury to the 
plaintiff whilst he is on holiday in Argentina. It is highly likely that the claim will 
fall within Order 11 and it may be that the natural forum for such a case appears to 
be England. But it has already been shown that it is not clear that the locus of the 


47 Spiliada, n 37 above, 478. 

48 n 34 above. 

49 Required in Order 11, rule 4(2), as elucidated in Seaconsar, n 39 above. 

50 All ER Rev 1989, 53. 

51 ibid 54. 

52 Defamation is excluded from the Act by s 13 and will continue to be governed by the common law 
rules. 
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tort will be established in the same manner for the purposes of the Act. It would be 
odd for the court to say that it had jurisdiction because the plaintiff had established 
a serious arguable case according to English law, if Argentinean law would in fact 
be applied to the substantive case. So one plus point that emerges from the Act is 
that this aspect of Metall makes more sense now than at the time of the decision, 
even if this appears to be more by luck than judgment. 


Jurisdiction under the Brussels Convention 


Article 5(3) provides that a person domiciled in a Contracting State may, in another 
Contracting State, be sued ‘in matters relating to tort, delict or quasi-delict, in the 
courts for the place where the harmful event occurred’. Whilst Order 11 was 
revamped to take account of this Article, the Act seems to represent another 
example of the unwillingness to consider the overall pattern of litigation in such 
disputes. To an extent, that is inevitable. The Court of Justice has shied away from 
a narrow interpretation of this Article, allowing the plaintiff a wide choice of fora 
in which to sue by refusing to be bound to identify a single locus of the tort.” But 
it appears that the approach of the Court, quite alien to the common law rules on 
jurisdiction and choice of law, nonetheless demands reflection when drafting new 
choice of law provisions. 


Characterisation 


The Court of Justice held in Kalfelis v Schroder, Munchmayer, Hengst and Co” 
that ‘tort, delict or quasi-delict’ should be given an autonomous community 
meaning. The definition that it adopted was astonishingly broad. It stated that it 
covered ‘all actions which seek to establish the liability of a defendant and which 
are not related to contract within the meaning of Article 5(1)’. This Article 
provides that a person domiciled in one Contracting State may be sued 
alternatively ‘in matters relating to contract, in the courts for the place of 
performance of the obligation in question’. ‘Contract’ was in turn defined in Jakob 
Handte GmbH v Traitements Mecano-Chimiques Des Surfaces’ as an obligation 
freely assumed by one party towards another. This would appear to cover many 
actions not regarded as contractual by English domestic law eg for causing 
economic loss by negligent misstatement. Accordingly, this would mean that we 
would go through the procedure for such an action of allocating jurisdiction in 
Article 5(1) for matters relating to contract and identifying the obligation in respect 
of which the plaintiff sues (De Bloos v Bouyer).>* It is then for the English court to 
determine the applicable law and to use that law to discover the place of 
performance of the obligation.”? How it is to do this is not clear. Can it find that 


53 See A. Reed and T. Kennedy, ‘International torts and Shevill: the Ghost of Forum Shopping Yet to 
Come’ [1996] LMCLQ 108, 113 

54 Of course here the question is one of what the Act may take from the Convention, whereas the 
Jurisdiction at common law rules could be altered to take into account developments in the Act. 

55 Case 189/87 [1988] ECR 5565. 

56 ibid 5585. The word ‘liability’ may be a limiting expression that excludes, for example, claims based 
oo unjust enrichment. 

57 n 25 above. 

58 Case 14/76 [1976] ECR 1497. 

59 Case 12/76 Industrie Tessili Italiana Como v Dunlop AG [1976] ECR 1473; Case C-288/92 Custom 
Made Commercial Ltd v Stawa Metallbau GmbH [1994] I ECR 2913. 
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this is really a tortious matter, and seek a place of the tort? This seems a striking 
re-interpretation of Article 5(1). It has been argued that reference to the applicable 
law as determined by the national court is justified because if parties do not say in 
their contract where an obligation is to be performed, the safe assumption is that 
they are happy for the law governing the contract to apply.*! But that hardly is 
sustainable when the parties did not perceive that they were entering a contract; 
and certainly they would not expect the English courts to apply the law of the place 
of the tort. How the: court would determine the place of performance as a 
contractual matter would be very unclear. 

Having resolved the jurisdictional issues, at common law the court would then 
apply the choice of law rules in tort. Imagine a case where a surveyor voluntarily 
but negligently gives advice in England, which is relied upon in France. The court 
may decide that the ‘contract’ is governed by English law and that English law 
determines that the place for performance is where the advice is proffered, ie 
England, and thus take jurisdiction; only then to decide that the locus of the ‘tort’, 
as it is regarded for choice of law purposes, is where the advice is received and 
acted upon, so that the applicable law is French. The whole scheme of the Act 
would then come into play. It would clearly be far more sensible for the 
characterisation adopted for jurisdictional purposes to be mirrored at the choice of 
law stage. The new Act, with its tantalising reference to ‘characterisation for the 
purposes of private international law’ ,” throws open this possibility, but there is no 
indication that it is intended to be so construed. 

The trouble is that if Arts 5(1) and 5(3) together encompass all of the law of 
obligations, and perhaps other forms of civil liability,“ the two can not have the 
same meaning. For example, it would appear that claims for contribution between 
tortfeasors may fall within 5(3); yet even without the drafting errors of the Act, it is 
not clear that it was ever envisaged to extend thus far. So it appears that we can 
not really use the characterisation adopted in the Convention, as interpreted in 
Kalfelis. The result is that the kind of cross-characterisation absurdities detailed 
above will persist. Characterisation can not be based on jurisdiction under Order 
11, rule 1(1)f); nor precisely on Article 5(3); and of course not on the common 
law, on which there is no such learning. 


60 Advocate General Jacobs accepted that it could do this in Handte, n 25 above. He was considering 
there whether the meaning of ‘contract’ in Article 5(1) should be determined by the lex causae so as 
to avoid the situation postulated bere. Clearly this would have been highly undesirable in the context 
of a European Conveation, where uniformity and certainty are of the essence. But once the European 
meaning is established, there is everything to be said for English law adopting a meaning of 
‘contract’ which complements that under the Convention. 

61 A. Briggs, “The Brussels Convention’ (1994) 14 YBEL, 574-575 

62 s X2). ; 

63 If the scope of contractual obligation is the same in both the Brussels Convention and the Rome 
Convention on choice of law, then the attractions of ‘matters relating to tort’ having the same 
meaning in the Act and the Brussels Convention, s0 as to. maintain an intellectually clear divide 
between contract and tort in the Conflict of Laws, are clear. However, assuming that restitutionary 
claims fall within Article 51) and/or 5(3), that can not be so, as many restitutonary claims will 
Merit their own separate choice of law rule and should not be caught by the Act. Sec generally F. 
Rose (ed), Restitution and the Coaflict of Laws, n 29 above. See also Kleinwort Benson Lid v 
Glasgow City Council, The Times 31 October 1997. 

64 Though they need not necessarily do this: see A. Briggs, ‘Jurisdiction over Restitutionary Claims’ 
[1992] LMCLQ 283; E. Peel in F. Rose (ed), Restitution and the Conflict of Laws, n 29 above, 
chapter 1, 20. 

65 The Law Commission thought such claims to be restitutionary. They are certainly not within the 
scope of the Act, as they were not previously governed by the rule in Boys v Chaplin; see Arab 
Monetary Fund v Hashim (No 9), The Times, 11 October 1994, noted Briggs, ‘The International 
Dimension to Claims for Contribution’ [1995] LMCLQ 437. 
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Determination of the place of the tort 


In Bier v Mines de Potasse d’Alsace,™ a French defendant allegedly polluted the 
Rhine with saline waste, which flowed into the Netherlands, where it damaged a 
horticulturist’s business. The Court of Justice held that Article 5(3) covered both 
the place where the damage occurred and the place of the event giving rise thereto. 
The place of the event would normally coincide with the defendant’s domicile in 
any case, so to ignore the place of damage would add little new; but where the 
place of the event and domicile did not coincide, the former was still to be regarded 
as sufficiently material to the alleged commission of the tort that the plaintiff 
should be able to sue there. 

Bier was a case where the causal event and its consequence occurred in different 
countries. It did not mean that when these took place in the same country, a 
plaintiff might nonetheless sue in any place where he ultimately incurred financial 
loss. In Dumez France SA and Tracoba v Hessiche Landesbank,®’ bank loans were 
cancelled in Germany, causing financial loss to German subsidiaries of a French 
company, the latter also suffering loss as a result. The Court of Justice refused to 
allow the French parent company to sue in France against the German bank, stating 
that Bier should only be construed as referring to direct consequences of the causal 
act. Any other interpretation would usually be tantamount to allowing plaintiffs to 
sue in tort in the courts of their own domicile, the very antithesis of the avowed 
central aim of the Convention.© 

In line with this « decision is the Court of Justice’s recent ruling in Marinari v 
Lloyds Bank plc. Mr Marinari was arrested in Manchester when he took 
promissory notes worth $752 million to the bank and the notes were confiscated. 
He sought to bring proceedings in the courts of Italy, mainly for the value of the 
notes, arguing that his financial loss was felt there. The Court ruled that the Italian 
courts did not have jurisdiction. In the words of Advocate Darmon: ‘... we are 
merely faced once more with the distinction which is of essential importance for 
the purpose of determining jurisdiction between the place where the damage arises 
and the place where it is suffered’.” This dichotomy is critical. True, Marinari 
would ultimately suffer loss in Italy; but both the act giving rise to the damage and 
the damage itself occurred in England. It was irrelevant that Italian law might take 
a different view; for an autonomous, incremental meaning of where the harmful 
event occurred was to be developed by the Court. 

The Court in Marinari reiterated that the rules of special jurisdiction are based 
on there being a particularly close connection between the dispute and courts 
other than those of the defendant’s domicile ‘which justifies the attribution of 
Jurisdiction to those courts for reasons relating to the sound administration of 
justice and the efficacious conduct of proceedings’.’! There is some suggestion 
that where this connection does not exist and where a case falls prima facie 
within Article 5(3), the court will not exercise jurisdiction.” But it is now clear 
that the Court of Justice is prepared to develop its own rules on the locus or loci 
of torts. 


66 Case 21/76 [1976] ECR 1735. 

67 Case C-220/88 [1990] I ECR 49. 
68 in Article 2. 

69 Case C-364/93 [1995] I ECR 2719. 
70 = sbid 2726, para 28. 

71 ibid 2738, para 10. 

72 , 
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What relevance does all this have for the Act? At first sight very little, since 
the Court of Justice has not identified a single locus of the tort. But might not 
English choice of law rules be better off being prepared to attribute a potential 
plurality of places to the tort for choice of law purposes? It might be that a not 
wholly dissimilar outcome could ensue if the courts interpret the possibility for 
depegage in section 12 of the Act generously.” Imagine a Convention case 
where the English courts have Article 2 jurisdiction based on the defendant’s 
domicile, but where both France and Germany would be available alternative 
fora under Article 5(3) eg where defective machinery is made by D in England 
but marketed and use by P in his offices in the latter two countries, from which 
economic loss ensues. It would be possible to identify the locus by applying the 
presumptions in section 11(2)(c), but then to say that in relation to the harm in 
France, French law should apply, and the law of Germany to the harm therein, 
and to draw support for the fact that there is in truth no one appropriate locus 
from the findings of the Court of Justice. After all, if a tort genuinely does in 
substance occur in both countries, why should the law of one be chosen to apply 
to the exclusion of the other? So there is scope for use of the meanings attributed 
in the Convention to the place where the harmful event occurs. This is subject to 
two problems: first, it is cumbersome and time-consuming; and second, one is 
envisaging building on a jurisprudence of the Court which does not yet exist — 
accordingly it is uncertain; and even when it does exist, it will not isolate the 
particular parts of a claim which give jurisdiction to the courts of France and 
Germany, where the loss is economic. 

The argument then comes to this: the Convention approach to the allocation of 
place(s) to a tort is alien to English domestic law; but the common law 
jurisdictional method is not clearly suitable for the Act, both because of linguistic 
differences and because the court will not allow service out unless England is the 
natural forum, ie the locus of the tort, when the Act might not in any event apply. 
But a separate approach to identifying the locus for the Act will be very uncertain 
and add further complexity; and even if used, it would still be material both to the 
taking of jurisdiction at common law and under the Convention to the issue of 
whether there is a good arguable case that a tort has been committed, which is in 
turn a matter for English law.’* It may be that the common law jurisdiction rules 
are a more natural source from which the Act might draw inspiration; but not 
whilst there is still an overwhelming bias in favour of the lex loci delicti as the 
natural forum. 


Choice of law and the Brussels Convention 


It may be that choice of law rules not only should, but sometimes must, be drafted 
so as not to nullify the effects of existing jurisdictional rules. That this is so has 
been illustrated recently in Pearce v Ove Arup Partnership Ltd” and Coin 
Controls v Suzo International (UK) Ltd,’ in the context of alleged infringements 





T3 ie they allow an issue oc issues in the case to be governed by a different law to the rest of the claim; 
s 12 allows the general rule to be displaced where it is substantially more appropriate for the issues 
arising in the case, or any one of those issues, to be governed by another law. 

74 Tesam Distribution Lid v Shuh Mode Team GmbH, The Times, 24 October 1989. 

75 [1997] 3 All ER 31; noted M. Tugendhat, ‘Media Law and the Brussels Convention’ (1997) 113 
LOR 360; A, Briggs, ‘Two Undesirable Side-Effects of the Brussels Convention?’ (1997) 113 LOR 
364 


76 [1997] 3 All ER 45. 
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of foreign copyright and patents respectively. Both claims concerned events 
occurring before the entry of the Act into force. 

Claims for infringement of these foreign intellectual property rights could not be 
brought in England at common law for two reasons. First, the rights are essentially 
local in nature and accordingly it was considered that disputes arising in 
connection with them should be heard solely in the courts of their place of origin. 
In other words, such claims would not justiciable in England.” Second, such 
claims would inevitably fail on the merits; for if the right allegedly violated only 
operates territorially, a UK patent can not be infringed by an act committed outside 
the UK and infringement of a foreign patent would not be a tort if committed in 
England. Accordingly, the Boys test could not be satisfied. 

Pearce concerned an action for alleged breach of Dutch copyrights against 
Dutch co-defendants to an action brought against the first defendant on the basis of 
his UK domicile. Special jurisdiction was successfully claimed under Article 6(1). 
Lloyd J held that both the non-justiciability rule and the double actionability rule 
could not survive where jurisdiction was taken under the Brussels Convention. ‘If 
the territorial approach of English law were applied so as to exclude an action 
being brought against a defendant domiciled in the United Kingdom ... for breach 
of a Dutch copyright, the quixotic position would be reached that the court is 
required to accept jurisdiction under art 2 but would immediately strike out that 
action as non justiciable’.”* 

Laddie J accepted this in Coin Controls and applied the same principles to a 
claim based on an alleged breach of foreign patents. In so doing, both judges 
were unmoved by the Court of Justice’s views that ‘the Convention does not 
affect rules of substantive law’” or that procedural rules were not unified by the 
Convention and accordingly ‘it is necessary to draw a clear distinction between 
jurisdiction and the conditions governing the admissibility of the action’.® Lloyd 
J treated both the non-justiciability and double actionability rules as aspects of 
the forum non conveniens doctrine, describing them as ‘‘‘measures having 
equivalent effect’? to rules of jurisdiction.’*! Yet the view that Lloyd J was 
‘bound’ so to decide?” is highly questionable. To regard a choice of law rule in 
such a manner is unhelpful, since choice of law rules always seek to select the 
legal system whose law should most appropriately be applied. True, the choice of 
law rule adopted may effectively discourage a plaintiff from suing here; but that 
only goes to show the intimacy of the link between choice of law and jurisdiction 
rules. It does not mean that the Convention itself intended to affect choice of law 
rules. 

It might appear that the ramifications of these decisions will be limited, given 
that the Act adopts much more plaintiff friendly choice of law rules. But as has 
been pointed out, the Pearce reasoning could extend far beyond its facts. Most 
significantly in the present context, it could apply to defamation claims brought 


7I In relation to patents, see Potter v Broken Hill Pty Co Ltd (1906) 3 CLR 478; Norbert Steinhardt & 
Son Ltd v Meth (1961) 105 CLR 440. For trademarks, ses L.A. Gear Inc v Gerald Whelan and Sons 
Ltd (1991] FSR 670. For copyright, see Def Lepp Music v Stuart-Brown [1986] RPC 273; Tyburn 
Productions Ltd v Conan Doyle [1991] Ch 75. 

n 75 above, 37. 

Case 25/79 Sanicentral GmbH v Collin [1979] ECR 3423, 3429, para 5. 

Case C-365/88 Kongress Agentur Hagen GmbH v Zeehaghe BV [1990] I-ECR 1845, 1865, para 17. 
Although the Court of Justice did also state that national procedural rules must impair the 
effectiveness of the Convention. 

81 n 75 above, 43. 

82 M. Tugendhat, n 75 above, 364 
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under the Brussels Convention. ‘It would follow from Pearce that a plaintiff who 
would lose a defamation action brought in England, but which would have been 
successful in the courts of the lex loci delicti, would be able to impugn the choice 
of law rule as a measure having equivalent effect to a rule denying the 
jurisdiction of the court over the claim’.8? That would be an extraordinary result 
and one which should be rejected. It would mean that despite the express 
exclusion of defamation from the Act, a very similar choice of law rule will have 
to be used anyway when jurisdiction is taken under the Convention. Yet the 
Court of Justice has stated that the Convention does not purport to affect choice 
of law rules. ; 

In any event, it is contended that the Pearce decision need not be taken that 
far. The problem in Pearce should be regarded as peculiar to intellectual property 
rights. A claim for infringement of a foreign patent could never succeed under 
English law and vice versa.” In contrast, where an action is brought for an 
alleged libel by a UK domiciliary in an article written in England, causing loss of 
reputation in France, recovery is not precluded; rather it is simply difficult to 
establish a successful case. In that sense, the granting of jurisdiction to an 
English court would not immediately be rendered nugatory. 

One residual question is whether the non-justiciability rule was really simply 
another way of expressing the fact that the double actionability test could never be 
satisfied for foreign intellectual property rights, and was not an independent 
principle. If so, it might be said that now that the Act abolishes the double 
actionability rule, the bar to justiciability has been removed, even when 
jurisdiction is taken at common law. In Coin Controls, Laddie J held that the 
territoriality rule was not based simply on a manifestation of the double 
actionability rule. Rather, it was ‘a principle of public policy based on the 
undesirability of our courts adjudicating on issues which are essentially foreign and 
local’.*° In which case it would appear that the non-justiciability rule could be 
preserved outside the Convention. On the other hand, it is an inevitable 
consequence of the Act that ‘essentially foreign and local’ actions will henceforth 
be brought in England; in which case, it is at least arguable that the rule should be 
abandoned.®’ Since such claims can now be judged solely by the law from which 
the rights in question arose, England will be no longer necessarily be a forum non 
conveniens to hear such an action. 


Defamation and exceptions to the common law and statutory rules 


In Shevill v Presse Alliances SA,™ the Court of Justice held that where a libellous 
article was distributed in several Contracting States, the victim may sue the 
publisher either where the latter is established (where he may recover damages for 
all harm caused), or in the courts of each Contracting State where the material was 
distributed and the victim allegedly suffered harm to his reputation, which may 
only award damages for the harm caused in that particular jurisdiction, but which 


A. Briggs, 0 75 above, 367. 

Tessili, n 59 above; Case 814/79 Netherlands State v Riffer [1980] BCR 3807; Case C-288/92 
Custom Made Commercial Ltd v Stawa Metallbau GmbH, n 59 above. 

Technically, the exception in Red Sea, would make such a claim theoretically possible, but it is very 
unlikely that it would be invoked in relation to such territorial rights. 

n 76 above, 53. 

This is also the view of Dicey and Morris, n 16 above (Fourth Supplement to 12th ed, 1997) 232. 
Caso C-68/93 [1995] I ECR 415. 
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should use its national law to determine the extent of the harm in that country.®® 
Whilst this limitation reduces the possibility of forum shopping, there are still 
many fora left for the plaintiff to choose from. The effect is that in a case where X, 
domiciled in Germany, publishes a defamatory piece in France, which causes Y to 
be ridiculed in England, his domicile, Y has three fora in which to sue. The law that 
will be applied to his case in each is likely to be highly material to his decision 
where to litigate. i 

Unaffected as it is by the Act, defamation will continue to be governed by the lex 
loci delicti and English law; but this is an irony, for in Convention cases it is an 
area where the Court of Justice has shied away from attributing a locus to the tort. 
In contrast, at common law a single place must still be found. Yet for torts where it 
might be thought easier to attribute one place, the Act allows for a range of 
different laws to be applied to different issues in the claim.” So, paradoxically, 
defamation is the tort where, at the choice of law stage, the court now has the least 
opportunity to give legal recognition to the different countries which bear material 
relevance to the facts of the case. This is because whilst Boys, as interpreted in Red 
Sea, allows for the discarding of one law in special cases, it does not allow for the 
replacing of one of the prima facie applicable laws with a quite different one. For 
as Lord Wilberforce said in Boys, having examined the American approach, which 
would have permitted another state’s law to apply to a particular issue other than 
that where the tort occurred, ‘The criticism is easy to make that ... the task of 
tracing the relevant contacts, and of weighing them, qualitatively, against each 
other, complicates the task of the court and leads to uncertainty and dissent.’?! He 
went on to say that the necessary flexibility could be obtained by asking whether in 
relation to a particular issue the relevant foreign law should be applied. He did not, 
despite the views of Dicey and Morris’? and apparently the Privy Council in Red 
Sea, allow for the application in some cases of any law. It is highly doubtful that 
Briggs is correct in stating in relation to section 12 that ‘this will differ little from 
the common law position taken in Boys and Red Sea’,” since it is contended that 
the common law rules only allow for the disapplication of the lex loci delicti or lex 
fori, but not the application of a third country’s law. In short, the ability to 
recognise the transnational nature of the tort is most limited in the case of 
defamation, when the Court of Justice has clearly taken the view for jurisdictional 
purposes that this is a tort where flexibility is particularly required. 

As for other torts, how can one prevent section 12 from degenerating into an 
uncertainty? It would now be possible to apply the Act in such a way that the only 
laws which could be applied are: (i) English law, either as the lex fori, or under 
section 12 because it is the substantially more appropriate law; (ii) the law of the 
place of the tort (as established by common law authorities); or (iii) the law of any 
place which the Brussels Convention would regard as one which would have Article 
5(3) jurisdiction. This might be thought to secure an optimal compromise between 
the flexibility for which section 12 strives, and the concerns expressed by Lord 

Wilberforce in Boys, that are still prevalent today, especially for intangible torts. 





89 It was subsequently decided by the House of Lords that if publication of libellous material was 
regarded as harmful without proof according to English law, this sufficed for the application of 
Article 5(3), even though that refers to the ‘harmful event’: Shevill and Others v Presse Alliance SA 
[1996] 3 All ER 929. 

90 s12, n 73 above. 

91 n4 above, 391. 

92 n 16 above, Rule 20342), 1499. 

93 A. Briggs, n 1 above, 524. 


© The Modern Law Review Limited 1998 47 


The Modern Law Review [Vol 61 


Forum shopping 


Article 5(3), as interpreted in Bier and subsequent cases, still appears to be almost 
an invitation to foram shop. Whatever one thinks of this, it has repercussions for 
choice of law questions. For one thing, the cornerstone of the Convention is the 
right enshrined in Article 2 of the defendant to be sued in the courts of his 
domicile. Article 5 is based on the premise that there may be other courts which 
might appropriately hear the case. If Article 5(3) to some extent frustrates the 
overriding policy of the Convention, its effects may be minimised if the results on 
the substance of tortious claims heard in different Contracting States are largely 
similar, as came to pass with the advent of the Rome Convention on choice of law 
in contract. Yet the Act tersely informs us that renvoi is excluded;™ in which case 
if the locus of the tort is France and the defendant English, we would apply French 
law to the case, even if the French court would apply English law. Yet it is pivotal 
to the choice of the place of the tort as a connecting factor that the claim is most 
closely linked with the law of that place and that the case should be resolved as it 
would be in that country; it then seems curious to accept that place’s law only in 
part. The abolition of double actionability will doubtless make England a more 
attractive place in which to sue. If the Brussels Convention created a fertile land for 
forum shoppers, section 9(5) of the Act maintains it as a veritable paradise.” 


Defamation and the forum shopper 


Now consider the potential for forum shoppers in defamation cases post-Shevill. If 
a plaintiff has a choice of fora, often he will decline to choose England, simply 
because the rules on recovery in tort under Boys are so unfavourable to him. So one 
cost of maintaining the Boys rule is that English courts will continue to be 
unattractive ones in which plaintiffs can seek to protect their reputation. No doubt 
this will reduce court listings, but at the cost of making this country a particularly 
unappealing one in which to vindicate oneself. Accordingly, when it is asked what 
other actions might be covered by the exclusion in section 13, it is not self-evident 
that we wish to construe this as widely as possible. 

This then leads to the question of who might use the English courts under Boys. 
The person who has most to gain from the action being heard here is the defendant. 
If a Frenchman writes an allegedly defamatory piece about an Englishman who is 
domiciled in England, but claims to have suffered harm to his reputation especially 
in Italy, where he regularly works, but also elsewhere, the former will be able to 
invoke Article 2 to seek a negative declaration here, in respect of all loss that may 
have flowed in Contracting States.” If Boys is applied without exception, it will be 
necessary to succeed under the laws of two countries.” The result is that the 
Frenchman may well manage to obtain a declaration, because eg the defence of fair 
comment would apply here in English law. The Englishman will then be powerless 
to sue in another Contracting State, since Article 21 will come into force and the 





94 s X5). 

95 It is thought that renvoi does not apply to torts at common law, though there is little to go on: see 
M’Elroy v M’Allister 1949 Sc 110, 126; Law Commission No 193 (1990), para 3.56. 

96 That this form of relief if obtainable under the Convention was confirmed in Case C-406/92 The 
Tatry [1994] I ECR 5439. However, it is still open to the court to use its discretion under Order 15, 
rule 16 to decline to make a declaration: see Boss Group Lid v Boss France SA [1996] 4 All ER 970. 

97 Assuming that the decision in Pearce, n 75 above, will not preclude the application of the double 
actionability rule to defamation actions: see text to r 83 above. 
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judgment will be prima facie enforceable in said countries.” It may be that the 
negative declaration has attracted unmerited criticism,” since it is not clear that all 
disputes have a natural plaintiff and defendant and they do serve legitimate 
functions in determining liability at an early stage eg for insurance purposes; but 
English courts have shown a marked hostility to such claims," and it is 
regrettable that the drafters of the Act do not seem to have even considered who 
has most to gain from the preservation of the Boys rule. 


Jurisdiction — conclusion 


What the above analysis demonstrates above all is this: for certainty and 
uniformity’s sake there is much to be said for adopting the approach to the place of 
the tort used at the jurisdictional stage. Unfortunately the current law seems to 
preclude such a neat solution. As to characterisation, there would be little to be said 
for a jurisdiction-allocating approach which regarded a matter as contractual, only 
to find that tortious choice of law rules would be applied. The only people that 
could hope to gain from this would be legal advisers. Sadly the marriage of the 
jurisdictional and choice of law issues appears to be ignored, or at least very much 
in the background, when it comes to the development or reform of either. 


Choice of law 


General 


Much has already been written of the problems of determining to what exactly the 
Act extends.!°" Particularly current is the question of how the Act fits with the 
emerging law on restitution in the Conflict of Laws.!°? The divide between 
restitution for wrongs and tort is controversial; but the weight of authority tends to 
support the view that the former claims should be governed by the law applicable 
to the latter," since it is the cause of action, not the remedy which might follow 
therefrom, which falls to be characterised in the Conflict of Laws.'™* But Bird has 
argued that even if waiver of tort cases are not a species of tortious claim, the same 
choice of law rule should apply. This distinction was of rather less moment prior to 
the commencement of the Act. Now we have to ask whether such claims are within 
the parameters of the Act. To a great extent this has been rendered irrelevant by the 
drafting error in section 142), if these matters were not formerly part of the rule in 
Boys.'!°5 Even without such complications, much will again tum on the 


98 Though it may be possible to discontinue proceedings once the declaration has been obtained, so that 
the English court is no longer seised; in which case Articles 21 and 22 will not apply: see 
Internationale Nederlanden Aviation Lease BV and Others v Civil Aviation Authority and Another 
[1997] 1 Lloyd’s Rep 80. 

99 See eg L. Collins, Essays in International Litigation and the Conflict of Laws (Oxford: Clarendon 


. Rose (ed), Restitution and the Conflict of Laws, n 29 above, especially chapter 3, 71-76, 97-99, 
where J. Bird argues that the choice of law rule for torts should apply to waiver of tort claims. 
ird, ibid chapter 3, 74-76; R. Stevens, ibid chapter 5, 187-188; and see n 28 above. 
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characterisation of such matters as ‘relating to tort’ for the purposes of private 
international law. There is nothing to suggest that these disputes should be brought 
within the scope of the choice of law in tort rules, if not so regarded previously. 
But again, the result of not so doing could be catastrophic. For if restitution for 
tortious wrongs is left behind, it will continue to be governed by Boys, and thereby 
be left in splendid isolation as one of the most limited forms of relief available in 
the English courts in private international law cases. 


Contract 


One especially important and complex problem, which it is intended to examine 
here, has commanded very little attention: namely the extent to which a product of 
the English legislature might overlap with a child of the European Union in the 
shape of the Rome Convention on choice of law in contract. It also presents 
arguably the most serious repercussions resulting from the drafting of the Act in 
isolation. 


The Contracts (Applicable Law) Act 1990 

Article 1(1), in mandatory terms, provides: ‘The rules of this Convention shall 
apply to contractual obligations in any situation involving a choice between the 
laws of different countries’. 

The meaning of the term ‘contractual obligations’ is somewhat obscure, but 
clearly has an autonomous meaning. 106 To an extent this is in line with the 
common law, where a contract according to English law was not required for the 
matter to be regarded as concerning a contractual obligation. 107 The meaning may 
be broader in one sense than that under the Brussels Convention, '™ limited as the 
latter is to civil and commercial matters. 


The contract/tort boundary 
Whatever meaning of contract is adopted, i it c can not be ignored in the context of the 
application of the Act. Dicey and Morris’ point out that some actions might be 
framed in either contract or tort in English law eg disputes relating to employment 
contracts. They argue that it is to the advantage of the plaintiff to sue in contract, 
given the difficult conditions for establishing the defendant’s liability in tort under 
the rule in Boys. They continue, discussing Article 1: 
it is possible (although unlikely) that it would be interpreted as excluding the application of 
conflict of law rules relating to torts in the case of concurrent claims in contract and tort. But 
that is not likely to be of practical importance in England, where the tort choice of law rules 
are now weighed so heavily in favour of the defendant that it can almost never be of 
advantage to a plaintiff in such a case with a foreign element to base his claim in tort.’! 19 


It is clear that this no longer holds post-Act and that this issue is of paramount 
importance. Unless, that is, the Act is to be interpreted as only applying to issues 
which do not relate to contract within the meaning of the Rome Convention.!!" It 


106 Plender, European Contracts Convention (London: Sweet and Maxwell, 1991) 49-50. 

107 Re Bonacina [1912] 2 Ch 394. 

108 Text to n 55 above. 

109 n 16 above, 1198. 

110 bid 1198. 

111 This approach was taken by the Court of Justice in Kalfelis, n 55 above, in respect of Article 5(3) of 
the Brussels Convention. It could be argued that matters which in 1991 were brought within the 
ambit of the Rome Convention ceased to be governed by the rule in Boys. Since s 10 of the Act only 
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may be too much, given the drafting of the rest of the Act, to suppose that had this 
interpretation been intended, it would have been made express; but there is little to 
suggest that this inter-relationship unduly detained the minds of the legislators. Yet 
the implications of overlap are intensely problematic. It is at this point wise to 
consider the policy of the Rome Convention. The Giuliano-Lagarde Report argues 
that uniform choice of law rules in Contracting States are desirable to prevent 
forum shopping, and to provide commercial certainty.''? Imagine now that advice 
is offered by an accountant in Spain to a businessman operating in France, who is 
domiciled in England. In any of the three countries, the law applied should be the 
same, as determined in Article 4(2) (presumed to be the law of place where the 
accountant’s business is situated if the advice was given in the course of his trade/ 
profession, ie Spain).'!? But if the Act also covers this action, !!* then if P sues in 
England in tort, assuming that the common law rules on the locus of the tort are a 
useful guide, French law will be applied. Nor are the filters of public policy the 
same, which might cause problems even if the same law would be applied to a 
given case in tort or contract. It is self-evident then that if the Act covers all matters 
that English law would regard as capable of sounding in tort, forum shopping is 
encouraged and proffering of advice for the defendant on the outcome of a dispute 
rendered very difficult. Such is the problem with an autonomous definition of 
contract and an English-devised definition of tort. 

So, one might respond, let us use the Kalfelis definition adopted in Article 5(3) of 
the Brussels Convention. Yet this certainly extends too far, since (i) there are clearly 
separate areas of choice of law that should not be touched on any view by the Act, 
even if they fall with Article 5(3) eg actions for breach of trust; and (ii) the Act does 
not purport to affect anything other than the rule in Boys. It would appear to follow 
then that the definition ideal for choice of law uniformity is one that is (a) narrower 
than that of torts according to English domestic law to avoid letting plaintiffs by-pass 
the Rome Convention; but (b) wider than the common law choice of law, to cover 
unheard of torts in English law; and (c) possibly wider than what was formerly part of 
the rule in Boys, if one can dismiss section 14(2) as a sloppy, unintentional drafting 
error. In short, a definition of tort which is wholly alien to any branch of domestic law 
or the Conflict of Laws. And even assuming this could be done, it is worth thinking 
back to recall that at common law, Order 11, Metall et al have still to be applied to this 
definition. If negligent misstatement is outside the Act, it will be intriguing to 
observe a court asking itself whether there is a good arguable case on the merits at the 
Jurisdiction stage when treating the matter as a tort claim and applying rule 1(1)¢f), 
especially if, on the substance of the case, the matter will be treated as contractual. It 
may be ‘not exactly child’s play’''* to define the word ‘tort’ in the Act; it is 
impossible to imagine that the definition achieved will not put other branches of the 
Conflict of Laws in a mess. The virus of the Act is seriously contagious. 


Choosing between framing in contract and tort 
In 1967, Collins wrote: 


purports to replace matters covered by the rule in Boys, this would avoid the potential for overlap. 
However, there is no indication that the rule in Boys was narrowed by the enactment of the Rome 
Convention. 

112 [1980] OJ C282, 5. 

113 Subject to the possibility of different public policy provisions. 

114 And it is indeed a case formerly covered by the rule in Boys, unless it ceased to be covered thereby 
in 1991: n 111 above. 

115 A. Briggs, n 1 above, 522. 
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But when the choice is between causes of action it will usually be unnecessary for the court 
to decide whether the action is in contract or in tort. Provided that the plaintiff has a 
sufficient cause of action in one, it is no business of the court to force him on to the other. In 
this sense the choice of the relevant rule will depend more on the plaintiff than the judge.''® 


Even if this approach is still valid post-Rome Convention, we are concemed here 
with another problem. Whilst it may be possible according to English law to sue in 
either in some situations, such as employment contract disputes, there may be 
instances where domestic law would certainly now allow the plaintiff to sue in either, 
eg negligent misstatement voluntarily made inducing economic loss. However, 
because of the respective definitions of contract and tort now used for conflicts 
purposes, the plaintiff is given a choice, seemingly inadvertently. It would appear to 
be impossible for the courts to prevent this choice, given that it is the child of the 
legislature. The Act has been criticised because it allows a plaintiff to recover here in 
such a case if he can succeed by the lex loci delicti, when had the tort occurred _ 
domestically, no damages would be recoverable; but the problems run far more 
deeply. It is at best curious that the alleged victim of such action may effectively have 
the free choice between two forms of action and very often two laws in a 
transnational context, when the victim of such a tort in a purely domestic context will 
have no option on either count. It is at worst the product of a piece of narrowly 
focused legislation, with precious little thought for its impact on other areas of the 
subject. The temptation for the courts will be to reason backwards to the supposed 
starting point of characterisation ie to ask themselves ‘if X claim falls within the Act 
as well as the Rome Convention, what will the implications be, in terms of (i) forum 
shopping and (ii) the outcome of the case’ and to decide accordingly whether the 
claim can be brought in tort. It is scarcely an alluring prospect, but this is a statute 
whose boundaries appear to defy prospective certainty and whose difficulties can 
only be tempered by the interpretation that the courts place upon them. 


Public policy 

Even if the same law would be applicable were the claim brought in contract or tort 
and the quantification of damages would be broadly similar, public policy 
provisions differ significantly. Suppose that the applicable law of the contract would 
be Finnish, which would also be the locus of the tort, but that in other respects the 
claim was mainly connected with Sweden. Finnish law contains a provision that is 
repugnant to Swedish law and which English law would disapprove of, albeit less 
forcefully. Under the Convention, it would be possible to disapply foreign law 
because it is manifestly incompatible with the public policy of the forum.!!7 This 
may not be the case here with the Finnish law. It would also be possible to apply the 
laws of the forum where they are mandatory irrespective of the law otherwise 
applicable to the contract.''* Now compare this with the Act. This allows for the 
disapplication of foreign law on grounds of public policy, omitting the word 
‘manifestly’. So arguably here the Finnish law might not be given effect if the claim 
is brought in tort. Moreover section 14(4) is remarkably broad, allowing for the 
application of any rule which has effect notwithstanding the law of the tort. Does 
this mean that we are free to apply a law of a totally unrelated country, for example 
the law of a friendly foreign state? Could we apply rules of Swedish law? This is 
striking to say the least, given the UK’s refusal to accept a provision in Article 7(1). 


116 ‘Interaction between Contract and Tort in the Conflict of Laws’ (1967) 16 ICLQ 103, 107. 
117 Article 16. 
118 Article 7(2). 
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on grounds of uncertainty, which is at least limited to the application of the 
mandatory rules of countries with which the dispute has a close connection. Yet 
again, Article 3(3) of the Rome Convention allows for the application of the 
domestic mandatory rules of a country with which all other elements of the claim are 
connected. Here the mandatory rules are simply those which cannot be evaded when 
Swedish law governs, but not ‘overriding’ in nature, whatever the applicable law 
may be. But if the claim is not wholly connected with Sweden, Article 3(3) may be 
inapplicable. It is patent that where the claim can be brought in contract or tort, sùch 
considerations are likely to be critical. It is difficult to comprehend why the Act is 
not limited to lex fori control on the grounds of public policy; especially since it is 
not necessary that all aspects of the claim be determined by the same law in an event. 
But the great difference in the role of public policy merely increases the importance 
of framing one’s cause of action suitably. In particular, if contract and tort overlap, 
then what English law protected itself against in Article 7(1) has in large part been 
ceded by the provision in section 14(4) of the Act. 


Contractual defences to tortious actions 


The correct approach 

A detailed examination of the solution to such cases is beyond the scope of this piece 
and has been examined elsewhere.'!? But the Act creates: grave problems of 
characterisation, renvoi and public policy in this context. Consider Sayers v 
International Drilling Co NV.!? An English employee of a Dutch company was 
engaged to work on an oil rig in Nigerian waters, where he was allegedly injured by 
the negligence of an employee. The employment contract contained an exemption 
clause which was valid by Dutch law, but not in English law under the Law Reform 
(Personal Injuries) Act 1948. The validity of this term was pleaded as a defence to 
the tortious action. The majority of the Court of Appeal did not think this raised 
issues relating to tort and simply applied the proper law of the contract (Dutch 
law).'?' Lord Denning MR did think that the case concerned tort liability, but then 
went on to expound wrongly the choice of law rule as the proper law of the tort 
(Dutch, in his view), to examine the proper law of the contract (English) and to 
reject the view that both were relevant and, applying a mysterious ‘proper law of the 
issue’, came to apply Dutch law, and thereby agree with his learned friends that the 
claim failed. North lucidly demonstrates that the claim is essentially in tort, as one 
concerning the recovery of damages for personal injury, so that the relevant choice 
of law rules should be applied, to ask (i) whether the claim could succeed 
thereunder, and if so, whether a contractual exemption clause can provide a defence 
to the action; and (ii) if so, it is then to be determined according to the applicable law 
of the contract whether this particular clause is effective." 


Another renvoi problem 
An issue mooted by North and Collins could, on one interpretation of the Act, have 
been settled, if inadvertently: namely the law that should determine the applicable 
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119 See eg Canadian Pacific Rail Co v Parent [1917] AC 195; Sayers v International Drilling Co NV 
[1971] 1 WLR 1176; Brodin v A/R Seljan 19T3 SC 213; Coupland v Arabian Gulf Oil Co [1983] 2 
All ER 434. 

120 [1971] | WLR 1176. 

121 A different result might now occur under the Rome Convention; cf Cheshire & North, n 26 above, 
562. 

122 P. North, ‘Contract as a Tort Defence in the Conflict of Laws’ (1977) 26 ICLQ 914. 
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law of the contract for the purposes of (ii) above. Should this be English law qua 
lex fori, or should the law applicable to the tort decide the applicable law of the 
contract? Collins favoured the former, saying that it would be ‘an unnecessary 
extension of the renvoi principle to delegate this function to the lex loci delicti’ .!23 
But it is contended that there is rather more force in North’s assertion'™* that 
Collins’s approach leads to the English court, when asking whether the conduct is 
actionable under the lex loci delicti, using English choice of law rules in contract, 
albeit that the result may well be that the claim succeeds, even though it would not 
under the lex loci delicti. Such a set of choice of law rules appears fundamentally 
to undermine the reasons for referring to the lex loci in the first place and to open 
the door to further forum shopping to counteract contractual defences. 

Now consider the provision in the Act. Section X5) provides that: ‘The applicable 
law to be used for determining the issues arising in a claim shall exclude any choice 
of law rules forming part of the law of the country or countries concerned.’ Taken 
literally, this would appear now to settle that the Collins view prevails. Yet whilst no 
doubt there were thought to be (at best highly dubious) reasons for excluding renvoi 
in the Act, it is hard to imagine that this question was intended to be answered. For 
the exclusion of renvoi is at least thought to contribute to certainty in the law and 
accord with the expectations of the parties!” that the domestic law of the lex loci 
will apply. Yet to characterise in the way North suggests is to seek to solve a 
different problem: namely whether according to the domestic law of the lex loci 
delicti, a claim can successfully be brought in tort. This can only sensibly be 
answered in the way North suggests, since it demands consideration of whether 
under that country’s law there is a valid contractual defence; yet the Act precludes 
this in favour of rules which in this context have no obvious appeal. 


Characterisation 

It is obvious that the possibility of overlap between contract and tort discussed 
above creates legal possibilities that are intriguing, bizarre and non-sensical. Let 
us consider an example slightly adapted from one which North postulates: "$ 

X, an English company, contracts to supply a burglar alarm to Y, an individual 
domiciled in France. Both parties agree that if anything goes wrong, French law 
will settle the dispute. Y hears reports that similar goods have proved ineffective 
and is negligently informed when he speaks to X that the alarm works perfectly. 
Y is burgled in his home in Greece, where he lives and suffers economic loss there. 
Under the law of France, the limitation period for an action in contract has 
expired.!?” Under the law of Greece, a claim lies in tort despite the alleged 
contract. If Y seeks to sue in tort here, what happens if X argues that there was an 
initial contract between the parties and that the claim is insufficiently distinct from 
the contract to succeed? 

If the claim is in tort, one might think that it can succeed, without regard being 
had to French law. But remember that the Rome Convention states that it shall 
apply to all contractual obligations, autonomously defined. This could mean that 
even in a claim which sounds in tort according to the Act, the Rome Convention 





123 n 116 above, 115. 

124 P. North, n 122 above, 927. 

125 A weak premise, since parties seldom expect tortious disputes to arise. 

126 n 122 above, 918-919. 

127 The limitation period would now be treated by English law as a substantive matter and hence 
applicable in an English court: Foreign Limitation Periods Act 1984, s 1. 
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will ultimately hold sway. The representation by X might be thought an obligation 
freely entered into by one party with regard to another, and accordingly it might be 
argued that the claim must be brought in contract in any event. The resolution of 
such cases would always be problematic; but without mutual exclusivity of the Act 
and the Rome Convention, the former renders this area a minefield over which not 
even the bravest would be wise to tread. 


Conclusion 


In a sense, that which one may draw from the above analysis is straightforward. 
What may look like a sensible reform proposal for a given area of the Conflict of 
Laws in isolation" can grossly distort the nature of the subject as a whole. It is 
unsatisfactory to draft new legislation on choice of law without giving serious 
consideration to the impact that this will have on jurisdictional questions, and 
whether reliance can be placed on the meaning given to terms for jurisdictional 
purposes that are reproduced in the Act. No one would doubt the intimate link 
between the two in the litigation process; yet this seems to be overlooked when 
change of the law is mooted.!” Equally, this holds within the choice of law field, 
and above all when domestic definition meets autonomous European definition in a 
related field. The Act is a fine example of the problems that can ensue from 
narrowly-focused proposals. Reformers should ask themselves not ‘what are 
appropriate rules for choice of law in tort’, but rather ‘how ought litigation in 
transnational tortious disputes to be resolved’? If the one thing that emerges from 
this unfortunate piece of legislation is a more open-eyed approach to future reform, 
that is one blessing that we can at least all count. And in the case of the Private 
International Law (Miscellaneous Provisions) Act 1995, Part I, those are indeed 
few and far between. 





128 Not that this Act in fact does. 
129 C. McLachlan and P. Nygh, n 15 above, whilst containing valuable insight into jurisdictional rules 
for transnational torts, is to some extent an example of this problem. 
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LEGISLATION 


The Changing Face of Trusts: The Trusts of Land and 
Appointment of Trustees Act 1996 


L.M. Clements* 


Since 1925, the conveyancing device of the trust for sale has become a central 
part of English land law. One of the main policies of the 1925 legislation had 
been to promote free alienability of land by making conveyancing easier. The 
trust for sale was intended as one mechanism to achieve this by separating the 
legal title from the equitable interests and, by the doctrines of conversion and 
overreaching, to transfer the equitable interests to the proceeds of sale. It has, 
however, become increasingly recognised that the mechanism of the trust for sale 
is both complex and not well suited to contemporary society in which 
matrimonial and cohabitation co-ownership are becoming increasingly common 
and where sale is not the primary objective. Equally, the device of the strict 
settlement of land belongs to a time long gone, when there was a dynastic 
impulse in aristocratic families to maintain the land in the family for generations 
to come. Today, the settlement has outlived its purpose and inheritance tax has 
made it less attractive. The Trusts of Land and Appointment of Trustees Act 
1996 (TLATA) has introduced significant reforms in relation to both concurrent 
co-ownership and successive interests under a settlement of land. It replaces a 
large part of the 1925 legislative provisions concerning joint ownership of land. 
It was introduced by the Lord Chancellor as a ‘useful measure of law reform’,' 
and it has made changes to the law which were long overdue. Although 
expressed in somewhat technical language, the Act has important implications in 
the familiar matrimonial and quasi-matrimonial co-ownership situation. This note 
outlines the changes which have been made by this legislation and addresses 
some of the issues which it raises.” 

Why is the new legislation so important? This question can only be adequately 
answered by reference to the problems which existed under the 1925 law. First of 
all, as already indicated, the 1925 legislation relevant to co-ownership was very 
complicated, even though it was a vast improvement upon pre-1925 law, which 
was still based on the feudal structure of land law. Second, because of the strictures 
of the Settled Land Act 1925 (SLA) it was relatively easy to trigger its provisions 
accidentally, causing unnecessary complications and unintentionally giving to a 
person the powers of sale of a tenant for life. Third, the trust for sale was 
appropriate to a time when land was treated as an investment, with the emphasis on 
its exchange value rather than its use value; hence the nomenclature trust for sale. 
Today, when we are living in a property owning democracy with a large number of 
matrimonial and co-habitation homes in co-ownership, such a conveyancing device 





* Law School, University of Hull. 


1 Lord Mackay, HL Deb vol 569 col 1717 1 March 1996. 
2 The Act, which only extends to England and Wales, came into force on 1 January 1997: SI 1996 No 
2974. 
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as the trust for sale seems largely inappropriate.’ The new law is intended to reflect 
the fact that most co-ownership of land is for the purpose of providing a home. It 
also recognises that today most joint owners consider themselves as having an 
interest in the land itself; hence the shift in emphasis from land perceived as mainly 
an investment to its modern-day importance in the domestic context. 

The TLATA is in two largely unrelated parts. Part I, which derives from two 
Law Commission Reports,* concems trusts of land and operates to some extent by 
amending existing legislation. Part I is concerned with relatively minor matters 
concerning the appointment of trustees. There are some important matters 
contained in the Schedules, one of the most welcome of which is the rationalisation 
of the law relating to minors, which was previously contained partly in sections 26 
and 27 of the SLA and partly in section 19 of the Law of Property Act 1925 (LPA). 
Henceforth, there will be one provision by which any attempt to convey a legal 
estate in land to a minor will result in a trust of land for that minor’s benefit. 


Part I — Trusts of Land 


Part I of the Act replaces the tripartite division of trusts with a new unitary concept 
of a trust of land. In future, this new trust will apply to any trust of property which 
consists of or includes land, whether an express, implied, resulting or constructive 
trust. This will include what were previously bare trusts, trusts for sale° and 
settlements. Henceforth, the same procedures will apply to all trusts of land. These 
new trusts of land will differ in some crucial respects from the trust for sale, with 
which property lawyers have become so familiar since the 1925 legislation, which, 
as interpreted by the courts, made such a trust imperative in all cases of concurrent 
co-ownership. A brief comparison of the trust for sale and the new trust of land will 
indicate the changes with which lawyers will have to become familiar in the future. 
Under a trust of land created by any disposition, the trustees are given a power of 
sale but with the power to postpone sale and retain the land indefinitely, despite 
any provision in the disposition to the contrary. This contrasts with the trust for 
sale, where the primary duty on trustees for sale is to sell. The change reflects the 
fact that many trusts of land today arise in the matrimonial or quasi-matrimonial 
context, where the primary objective of acquisition of the property is as a home, 
rather than for investment purposes, and where a power to postpone sale is 
therefore more appropriate. 

Section 6(1) of the TLATA gives to the trustees all the powers of an absolute 
owner, this, however, does not override any restrictions placed upon trustees under 
any other legislation and trustees must also act in accordance with both the trust 
instrument and the general interests of the beneficiaries in exercising those 
powers. 7 Trustees will have the power to buy land;® they will also have power to 





3 Seo ‘Family Home: Third Report on Family Property: The Matrimonial Home (Co-ownership Rights) 
and Household Goods’, Law Com No 86 1978. 

‘Transfer of Land: Trusts of Land’ Law Com No 181 1989 and “Transfer of Land: Overreaching: 
Beneficlaries in Occupation’ Law Com No 188 1989. 

TLATA, Sched 1 para 1. 

For a different interpretation see P.H. Pettit, ‘Demise of Trusts for Sale and the Doctrine of 
Conversion?’ (1997) 113 LQR 207. 

It should be noted that the provisions of Part I relating to trustees also apply, with some exceptions 
and necessary adaptations, to personal representatives. 

This applies equally to trustees of a trust of the proceeds of sale of land: s 17(1). 


o n AM A 


© The Modem Law Review Limited 1998 57 


The Modern Law Review [VoL 61 


convey land to beneficiaries who are absolutely entitled to it and to partition land 
where such beneficiaries have undivided shares.” The new powers will also enable 
trustees of land to avoid the restrictions which were placed on trustees for sale in 
relation to the type of lease that could be granted and the ability to raise money by 
mortgaging the property. Under the old law, the trustee for sale was confined to the 
powers afforded to a tenant for life.'° . 

Section 8(1) of the TLATA does enable the trust instrument to exclude any of 
the powers that a trustee of land would otherwise have under sections 6 (general 
powers) or 7 (partition by trustees); however, the exclusion or restriction of 
trustees’ powers only applies where there is a ‘disposition’ involved in the creation 
of a trust of land. The term ‘disposition’ in this context causes some uncertainty, 
especially after Vandervell v IRC 11 and Re Vandervell’s Trusts.'? Does this term 
cover a declaration of trust, for example? If not, then there will be a distinction to 
be drawn in this respect between the case where a settlor conveys land to trustees 
(where the exclusionary provision clearly applies) and that where he/she declares 
himself/herself to be a trustee of the land for another’s benefit. Those drafting 
express trusts will, however, in the future have to get used to including provisions 
which have the effect of excluding powers of trustees of land. 

Section 8(2) of the TLATA makes valid any provision requiring consent to any 
of the statutory powers given to trustees of land under the Act, but this is subject to 
a purchaser being able to rely on any two consents where the consent of more than 
two persons is required, except in the case of land held on charitable, ecclesiastical 
or public trusts, where all consents will be required.'* Under the old law, a 
provision in a strict settlement requiring such consent is rendered void by section 
106 of the SLA; in the future this will only apply to existing settlements and not to 
successive interests arising under the new trust of land. The inconsistency between 
trusts for sale and strict settlements in this respect will therefore eventually 


A power contained in section 9(1) of the TLATA enables trustees of land to 
achieve a similar effect in practice to that achieved under a settlement of land, but 
to do so consciously rather than by accident — one of the criticisms levelled at the 
SLA. By a power of attorney, the trustees acting unanimously may delegate any 
functions relating to the land to any beneficiary who is of full age and capacity and 
who has an interest in possession in the land. Such beneficiaries are then placed in 
the same position as regards the exercise of those functions as the trustees would 
have been, having the like duties and liabilities, but only in respect of the particular 
functions delegated to them. 

The life tenant under a trust of land will henceforth only get the powers that a 
tenant for life had as of right under the SLA if the trustees agree to delegate. Legal 
title to the land and ultimate control will, however, remain with the trustees. If the 
trustees refuse to delegate to a life tenant, the latter may challenge that decision by 
utilising the new procedure under section 14 of the TLATA, discussed below 





9 See ss 6(2) and 7; 3 7(1) replaces s 28(3) of the LPA. However, under the rule in Saunders v Vautier 
(1841) 4 Beav 115, such beneficiaries could in any event bring the trust to an end and divide up the 
property in accordance with the terms of the trust. 

10 See LPA s 28, which has been repealed by TLATA s 25(2) and Sched 4. 

11 [1967] 2 AC 291 HL. 

12 [1974] Ch 269 CA. 

13 See s 10(1) and (2); s 10 derives from s 26 of the LPA which is repealed by the 1996 Act, s 25(2) and 
Sched 4. It should be noted that this is made subject to any enactment which prohibits or restricts the 
effect of such a consent provision: TLATA s X4) 
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(p61). The trustees will be exempt from liability for the consequences of such 
delegation, provided that they have acted with reasonable care in deciding to 
delegate the particular function to that particular beneficiary.'* The Law 
Commission had, however, suggested that ‘delegation should take place within 
the terms of section 25 of the Trustee Act 1925, so it will follow that trustees of 
land will be liable to the other beneficiaries for the acts or defaults of the donee(s). 
Therefore, the trustees will have a clear incentive to adopt a supervisory role.’ !5 

It is arguable that the Act has not provided sufficient protection for the other 
beneficiaries in cases of delegation, particularly where the trustees are professional 
trustees. However, the beneficiaries to whom a delegation has been made cannot 
give a valid receipt for capital money and so overreach the beneficial interests; the 
present two trustee (or trust corporation) rule remains applicable, and to this extent, 
the trustees will for practical purposes have to maintain some supervisory role over 
the delegate. !'f Whether as a matter of law they will have to do so remains unclear. 
In Re Vickery," Maugham J interpreted ‘wilful default’ in the context of section 30 
of the Trustee Act 1925 (TA) as meaning either knowledge or recklessness, in the 
sense of not caring, that a breach is committed. However, in Re Lucking’s Will 
Trusts,'® a trustee was held liable for failing to adequately supervise the 
management of a company in which the trust had a major shareholding; the basis 
of his personal liability in these circumstances was his simple lack of care. More 
recently, in Armitage v Nurse and Others,'? Millett LJ appears to have approved of 
the principle in Re Vickery, and allowed an exemption clause referring to ‘actual 
fraud’ to exclude a trustee’s liability for constructive and equitable fraud, despite 
arguments involving public policy to the contrary.”° Such exemption clauses are 
more likely to be included in trust instruments where professional trustees are 
employed. However, whilst the ‘lay’ trustee will apparently be liable in similar 
situations involving constructive or equitable fraud but no exemption clause, the 
ability to pay any damages awarded to the beneficiaries will be far less than in the 
case of professional trustees, where insurance cover is available. By lacking in 
clarity over the extent to which trustees must supervise the activities of the 
delegate, the 1996 Act has not improved the position from the viewpoint of the 
beneficiaries. 

The broad and flexible powers given to trustees of land are balanced against 
extra rights for beneficiaries. Under section 11 of the TLATA beneficiaries who 
are sui juris and who have an interest in possession will have the right, so far as is 
practicable, to be consulted on matters of management of the land unless the trust 
instrument provides otherwise. Trustees are then expected to give effect to the 
wishes of those beneficiaries (or the majority, according to the value of their 
respective interests) in so far as this is consistent with the general interests of the 
trust. This duty of consultation on trustees is wider than that placed upon trustees 
for sale under section 26(3) of the LPA in that the latter only applied to statutory 





14 TLATA s %8). 

IS Law Com No 181 n 4 above para 11(3). 

16 TLATA s (7). See N. Hopkins ‘The Trusts of Land And Appointment of Trustees Act 1996’ [1996] 
60 Conv 411, 416. 

17 [1931] 1 Ch 572. 

18 [1967] 3 All E R 726; [1968] | WLR 866. 

19 [1997] 2 All ER 705 CA. See also ‘Trustees’ Powers and Duties’, Law Commission Consultation 
Paper No 146, 1997 para 4.11 and J.E. Stannard ‘Wilful Default’ [1979] Conv 345. 

20 On the issue of exemption of liability and public policy, see Matthews ‘The Efficacy of Trustes 
Exemption Clauses in English Law’ [1989] Conv 42. 
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trusts for sale unless the trust instrument setting up an express trust for sale 
explicitly required consultation of the beneficiaries. As indicated earlier, however, 
the new duty to consult can be excluded by the trust instrament and in any event it 
does not apply in favour of those who do not have an interest in possession, such as 
a remainderman under a successive interest trust of land. It will not apply in favour 
of those who are members of a class of intended beneficiaries under a discretionary 
trust because it was considered that ‘it would be wholly impracticable for everyone 
in a large class of discretionary beneficiaries to be consulted on trust matters.’*! 
Nor will it apply to a beneficiary whose interests are declared to be only in the 
rents and profits of the land. Nevertheless, when the Bill was being debated in 
Parliament, it was pointed out that some practitioners felt that the new duty of 
consultation could prove onerous in some circumstances. However, the duty of 
consultation applies only to the extent that it is practicable to consult the 
beneficiaries; this should allay any concern about having to contact beneficiaries 
whom it is difficult to contact because of, for example, absence abroad. Will there 
be any implications for co-ownership in this new right for beneficiaries to be 
consulted? Due to the formal abolition of the doctrine of conversion, a 
beneficiary’s rights for the purposes of the duty to consult are now to be regarded 
as ‘in the land’ rather than in the proceeds of sale, so the change of wording in 
section 11 from that in section 26(3) of the LPA does not really change the 
situation for a beneficiary in a case like Williams and Glyn’s Bank Ltd v Boland.” 

Under section 12 of the TLATA there is also a right in certain circumstances for 
a beneficiary who is entitled in possession to occupy the land which is subject to 
the trust. Such a right can only arise if either the purposes of the trust include 
making the land available for occupation by a beneficiary, which will usually be 
the case in the co-ownership context, or if the land is held by the trustees in order 
that it is to be made available for a beneficiary’s occupation. This raises the 
question of what is meant by ‘purpose’ in this context. Is it to be expected that the 
court will consider this ‘purpose’ in the light of the cases decided under section 30 
of the LPA which developed the ‘collateral purpose’ principle?” In other words, is 
there to be a consistency of approach regarding ‘purpose’ as between the factors to 
be taken into account in future under the new section 14 applications and a section 
12 purpose, or is it only express purposes declared in the trust instrument which are 
relevant? Will the court be at liberty to explore what, by implication, the ‘purpose’ 
of the trust was? In the co-habitation or matrimonial context, for example, where 
one of the co-habitees is given equitable ownership only, it is clear by implication 
that the purpose of the trust is that both parties to the relationship will occupy the 
home, although there may be no explicitly declared purpose involved. Other 
situations, however, may not be quite so clear-cut as this, but the 1996 Act 
provides no clear guidelines on this matter. What, however, the above-mentioned 
rider to section 12 does clear up is the issue addressed by Lord Browne-Wilkinson 
in the debates on the Bill as to how the Act applied to pension funds held on trust 
and investment trusts which include land.24 Clearly, by no stretch of the 
imagination could it be said that the ‘purpose’ here is for occupation by any 
beneficiary of an investment trust or pension fund. The other relevant provisions of 
the Act presumably do apply to such trusts when they include land, since the Act 





21 Lord Mishcon, HC Deb vol 569 col 1722 1 March 1996. 

22 [1981] AC 487 HL. 

23 See Jones v Challenger [1961] 1 QB 176. For a discussion of this issue sce 62 below. 
24 HL Deb vol 569 col 1725 1 March 1996. 
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applies to ‘any trust of proeprty which consists of or includes land’ and the 
definition of ‘beneficiary’ in section 22 does not appear to exclude beneficiaries of 
such trusts. 

Trustees may impose reasonable conditions on a beneficiary’s right to occupy 
and where two or more qualify for the right to occupy, the trustees may exclude or 
restrict the entitlement of any one or more of them, though not of all of them. The 
latter power is intended to assist in disputes in co-ownership situations where more 
than one of the disputant parties claims a right under section 12 to occupy the 
dwelling house subject to the trust. Under the old law, a beneficiary under a 
tenancy in common appeared to have a right to occupy the land if the object of the 
trust was to provide that beneficiary with a home and that right could not be 
excluded by another co-owner without consent.” Now, the matter is left to the 
discretion of the trustees, subject to a challenge in court using the new section 14 
procedure. In a large number of co-ownership cases, however, the beneficiaries 
will also be the only trustees, or only a few of the beneficiaries will be trustees. 
This could lead to a conflict of interest for a co-ownership trustee when the issue of 
occupation and its exclusion arises. Almost inevitably this will require an 
application to the court under section 14 to resolve the impasse. At this stage, the 
old case law under section 30 of the LPA 1925 may creep back in. This issue is 
discussed later (p 63). 

A beneficiary who is allowed to occupy at the expense of another may be 
required to pay compensation to that other or to forgo some other benefit or 
payment to which he would otherwise be entitled so as to benefit the excluded 
beneficiary. This will have important tax implications, since the Inland Revenue 
has declared that it will regard any compensation paid as taxable in the hands of the 
non-occupying beneficiary but will not allow any deduction on the part of the 
paying beneficiary unless his/her occupation is for business purposes. Where an 
occupying beneficiary has to forgo some benefit or payment in favour of a non- 
occupying beneficiary, the benefit or payment will not be regarded as income of 
the person who is to forgo it but solely that of the beneficiary to whom it is 
diverted. One member of a co-habiting couple whose relationship has since broken 
down may now be required, if remaining in occupation, to pay compensation to the 
‘ousted’ former partner under the above-mentioned provision. This is similar to the 
position after Dennis v McDonald, in which Purchas J drew a distinction between 
cases where a tenant in common had been forced (by circumstances or otherwise) 
to leave the home and those where he or she was ‘in a position to enjoy their right 
to occupy but chose not to do so voluntarily.’”® Only in the latter situation would 
the remaining tenant in common have been ‘free of liability to pay occupation 
rent.’ 

Part I also contains, in section 14, a provision similar to that contained in section 
30 of the LPA. This provision applies to all trusts of land, whether arising because 
of the retrospective or prospective effect of the TLATA. It empowers a trustee of 
land and any person who has an interest in property subject to a trust of land, to 
apply for a court order. The order may relate to the trustees’ exercise of their 
functions or declare the nature or extent of a person’s interest under the trust, but 
may not involve the appointment or removal of a trustee. This provision simplifies 
the procedure under section 30 of the LPA, under which applications for orders for 
sale of the home in cases of matrimonial or cohabitation difficulties were not 


25 See Bull v Bull [1955] 1 QB 234. 
26 [1982] Fam 63, 71. 
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infrequently made. The new provision specifically takes into account some of the 
flexible guidelines developed by the courts under section 30 applications, in 
particular the ‘collateral purpose’ of the trust.” This new procedure will become 
particularly important to cohabitation couples, who are unable to rely on section 24 
of the Matrimonial Causes Act 1973 on relationship breakdown, where the court, 
upon divorce, is given wide-ranging powers to settle disputes over future 
occupation or sale of a former matrimonial home. The increased powers for the 
courts under the new procedure can now be used to benefit cohabiting couples. 
The new procedure will also be relevant to married couples who do not wish to 
divorce following the breakdown of the marrige.” Under the old law, where there 
was no such ‘collateral purpose’ the rule in Re Mayo” asserted the trustees’ 
primary duty to sell, but this will no longer be applicable under the new 

contained in section 14 of the 1996 Act. The courts have therefore been given 
much wider powers than under section 30 of the LPA, since they are no longer 
limited to making or refusing orders for sale but can now make any order relating 
to the exercise of the trustees’ functions and can declare the nature or extent of a 
person’s interest. The latter will be particularly important in contested cases of co- 
ownership, especially in the matrimonial and cohabitation context where one of the 
parties relies on a resulting or constructive trust to establish an interest in land. The 
new procedure will not, however, affect the principles upon which establishing a 
beneficial interest are decided; the case law such as Lloyds Bank v Rosset’! will 
continue to decide such matters. 

The new procedure will not be applicable to an application by a trustee in 
bankruptcy where section 335A of the Insolvency Act 1986 applies.?? Under this 
legislation if a bankrupt and his/her spouse or former spouse own a house upon 
trust for sale and the trustee in bankruptcy applies for an order for sale at least one 
year following bankruptcy, the court is_ directed to assume, unless the 
circumstances of the case are exceptional,’ that the interests of the creditors 
outweigh all other considerations, including those of the bankrupt’s family. Any 
‘collateral purpoee: of the trust can therefore be ignored in the context of 
bankruptcy.*+ The new procedure will, however, be available in future to a 
remainderman, because the power to dispose of land held upon trust where there 
are successive interests is no longer vested, as it previously was under the SLA, in 
the tenant for life; instead it now vests in trustees of land. Under section 17(2) of 
the TLATA the same procedure will also be available in relation to disputes 
conceming the proceeds of sale of a trust of land. 

A few points for consideration arise in relation to the factors to which the court is 
now explicitly to have regard under section 14 applications. First, the uncertainty 
concerning the importance to be attached to the interests of children who are not 
beneficiaries is, at least on the surface, now resolved. In Re Holliday (a 
brankrupt)> the Court of Appeal was prepared to postpone sale of the former 


27 See TLATA 15(1) and n 23 above. 

28 cf under LPA 8 30, Re Evers Trust [1980] 1 WLR 1327 and Dennis v McDonald [1982] 2 WLR 275. 

29 Re Evers Trust [1980] 1 WLR 1327. 

30 [1943] Ch 302. 

31 [1989] Ch 350. 

32 On the issue of the rights of creditors versus those of the family, see Re Citro (a bankrupt) [1991] Ch 
142; cf Abbey National pic v Moss (1993) 26 HLR 249 g 

33 See Re Citro [1991] Ch 142. Ses also N. Hopkins, ‘The Trusts of Land and Appointment of Trustees 
Act 1996’, [1996] Conv 411, 424. 

34 See Abbey National Plc v Moss [1994] FLR 307. 

35 [1981] Ch 405 CA. 
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matrimonial home for five years, by which time the eldest children would be over 
seventeen years of age, and in Re Evers’ Trust” a similar result was achieved by 
reference to the ‘collateral purpose’ principle. In that case, the Court of Appeal 
refused to order sale of a cohabitation home in which there were three children, 
because the underlying purpose of the trust had been to provide a home for the 
female partner and the children, and such a purpose was still capable of fulfilment. 
But the courts have not always been as sympathetic to the needs of the children. In 
Re Bailey (a bankrupt), for example, the Divisional Court refused to postpone 
sale of the former matrimonial home in order that the son might take his A levels 
first and not interrupt his education. 

In contrast to this uncertainty, in specifying the matters relevant in determining 
applications under section 14, section 15 of the Act lists inter alia ‘the welfare of 
any minor who occupies or might reasonably be expected to occupy any land 
subject to the trust as his home.’ This might reasonably be expected to lead to a 
different outcome in circumstances similar to Re Bailey (a bankrupt) in the future. 
However, the mere fact of children in occupation is clearly not in itself going to be 
sufficient to refuse an order for sale. So what other circumstances will be 
considered sufficiently weighty? Will education needs be enough? Or will it be 
only such factors as health and mobility needs, such as where the house has been 
especially adapted for a disabled child? This could lead to a degree of uncertainty, 
since the weight to be accorded to any particular factor regarding children is left to 
the court’s discretion, as indeed is the relative weight to be given to those other 
considerations included in section 15(1) to which the court is directed ‘to have 
regard’. It is noteworthy that the court is merely ‘to have regard’ to the criteria 
outlined in section 15(1) in reaching its decision; it is not necessarily bound by 
them. 

One question which inevitably arises in this context is whether the judiciary will, 
despite sections 14 and 15 of the new legislation, continue to resort to the old case 
law under section 30 of the LPA 1925. Although section 30 itself has gone, that 
does not automatically remove the judiciary’s ability to resort to the case law under 
section 30, insofar as issues may have arisen there which remain relevant under the 
new legislation. Since no weighting or precedence is attached to the considerations 
outlined in section 15 either, there is room for the old case law to creep back in. 

Where does that leave the welfare of children when there is a conflict in future 
between their needs and the interests of the secured creditors of any beneficiary, to 
which the court is also directed to have regard? Under section 30 of the LPA, the 
interests of the creditors would appear to be considered paramount in these 
circumstances.** Indeed the Law Commission has suggested that there is much of 
value in the previous case law.” It can therefore be predicted that the courts will 
continue to apply the same principles in this area. Hence, far from being the ‘new 
start’ which it arguably ought to have been, section 15 may change very little in 
practice in the co-ownership context. 

Section 2 prohibits the creation of new SLA settlements of land, although 
existing ones will be allowed to continue their course, and where land is added to 
an existing settlement after the TLATA came into force, under an express power 
contained in the settlement, that land will become part of the settlement. Any 


36 [1980] 1 WLR 1327 CA. 

37 [1977] 1 WLR 278. 

38 See Re Citro [1991] Ch 142. 

39 Law Com No 181, n 4 above para 12.9. 
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attempt to create a new settlement after the Act came into force will result in a trust 
of land to which the provisions of the TLATA will apply.“ However, land which is 
held on either charitable, ecclesiastical or public trusts and which is not subject to 
the Universities and College Estates Act 1925, ceased to be deemed settled land 
after the Act came into force.*! Charity trustees will therefore be in the same 
position as any other trustee of land as regards powers of disposition. The above 
result is to be welcomed, in that problems associated with the accidental creation of 
settlements, with wide but unintended powers placed in the tenant for life, will 
henceforth be avoided.*? 

The prevention of new settlements is also coupled with the prospective abolition 
of the entail.4* Any attempt to create an entailed interest in favour of another 
person after the TLATA came into force will result in a declaration of trust that the 
land is held in trust absolutely for the intended tenant in tail. A declaration by a 
land owner of a trust for himself in tail is rendered ineffective. Gone also in this 
context is the doctrine of conversion by which, for some purposes at least, the 
interest in the proceeds of sale under a trust for sale of land was regarded as 
personalty and not realty. The abolition of this doctrine operates both prospectively 
and retrospectively, though there are some exceptions as regards the latter. The 
doctrine of conversion was all but defunct in any event prior to the new legislation 
because the judiciary were loath to apply it to its logical conclusion where it made 
manifest nonsense to do so, for example where the objective of the property was to 
provide a home for the beneficiaries even though, in theory, the doctrine should 
have applied to any trust for sale situation.“* Beneficiaries under a trust for sale had 
also been held to have an interest in land or to be ‘interested in land’ for certain 
statutory purposes;*° so formal abolition in most future circumstances is nothing 
revolutionary. Nevertheless, this formal abolition is still to be welcomed for the 
sake of clarity. The overreaching machinery will, however, continue to apply, 
covering all cases of co-ownership except existing settlements, thereby ensuring 
that protection for purchasers is maintained. In line with the Law Commission’s 
recommendation in its Report ‘Overreaching: Beneficiaries in Occupation’ ,* 
overreaching is to apply to the bare trust, which will henceforth be a trust of land. 
Under the old law, on a conveyance by a bare trustee there was no statutory 
overreaching of the beneficial interest.47 This obviously created a conveyancing 
problem for purchasers who had no means of ensuring that they took free of the 
beneficial interest. Appointing a second trustee would have been to no avail 
because that did not change the nature of the trust from a bare trust to a trust for 
sale. The lack of facilitating conveyancing in such circumstances ran contrary to 
the general policy of the 1925 legislation. This problem has now been overcome 
for the future by an amendment to section 2(1)(ii) of the LPA.* One other change 
in the law, however, is that a beneficiary can now seek a court order under section 
14 of the TLATA whereby he or she can ask the court to stop the trustees from 





40 Varying an existing settlement will not in itself take the settlement out of the SLA 1925. 

41 See TLATA Sched 1 pera 4. 

42 See eg Bannister v Bannister [1948] 2 All ER 133. 

43 See TLATA Sched | para 5. 

44 See eg Lord Wilberforce in Williams and Gtyn’s Bank Lud v Boland [1981] AC 487. 

45 See eg Elias v Mitchell [1972] Ch 652; Re Bradshaw [1950] Ch 78 and Cooper v Critchley [1955] Ch 
431 CA. 

46 n4 above. 

47 See Hodgson v Marks [1971] Ch 892 CA. 

48 Seo TLATA Sched 3 para 4(1). 
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exercising any of their powers, including that of sale. In this manner, two or more 
trustees can be prevented from overreaching the beneficial interest under section 
27(2) of the LPA by a sale of the land — a significant change in the law, since this 
would not have been possible under section 30 of the LPA. In the matrimonial or 
quasi-matrimonial context, this will enable a spouse or cohabitee who has merely 
an equitable interest in the property and which would formerly have been over- 
reachable on sale by two trustees for sale, to seek a court order prohibiting sale. 
This will be particularly useful where the mortgage on the property exceeds its 
selling value. 

Protection is also afforded to purchasers of unregistered land held on a trust of 
land. Section 16 of the TLATA absolves the purchaser from certain responsibili- 
ties, including the need to investigate whether the trustees have acted in accordance 
with section 6(5) (the need to have regard for the interests of beneficiaries), section 
7(3) (consents required to partition of the land) and section 11(1) (consultation 
with the beneficiaries who are sui juris and beneficially entitled to an interest in 
possession). Such protection is not required in the case of registered land, where a 
purchaser is entitled to rely on the state of the register.*® 


Part II — Appointment of Trustees 


Whilst largely uncontroversial, Part II of the TLATA does raise some problems. 
The Law Commission had recommended that: 


where beneficiaries are ascertained, sui juris, and unanimous, they should be able to exercise 

the right of appointment currently exercised by the remaining trustees. The beneficiaries’ 

right would take priority over the trustees’ right under section 36(1Xb) [of the Trustee Act, 

1925]. However, in order that purchasers might continue to enjoy the protection of section 

38 of the Trustee Act 1925, the beneficiaries will exercise their right indirectly. In other 

words, they will merely direct the appointment of a new trustee, the formal deed of 

appointment being executed by the remaining trustees. 

The main provisions concerning appointment of replacement trustees are 
contained in section 36 of the TA. This provides that a new trustee can be 
appointed in situations where, inter alia, a trustee has died, is absent from the 
country for more than 12 months, desires to be discharged or refuses or is unfit to 
act. If there is no person nominated to appoint, the remaining trustees make the 
appointment.°' These powers will, of course, continue to apply in circumstances 
where the new law does not. 

Section 19 of the TLATA now provides that where there is no person nominated 
by the trust instrument to appoint new trustees and the beneficiaries are able to put 
an end to the trust under the rule in Saunders v Vautier, 52 that is they are of full age 
and capacity and absolutely entitled between them to the trust property, those 
beneficiaries can in writing direct that certain trustee(s) retire and direct the 
remaining trustee(s) to appoint new trustees in their place. Protection for the 
interests of the retiring trustee, however, must be ensured through ‘reasonable 
arrangements’ before he/she is obliged to declare retirement. The effect of section 
19 is to reverse the decision in Re Brockbank,’ in which it had been ruled that 


49 cf N. Hopkins who takes a different view on this issue, n 16 above. 

50 Law Com No 181 n 4 above paras 9.1 and 9.2. 

51 Retirement and appointment of new trustees by the court is dealt with in sections 39 and 41 of the TA. 
52 (1841) 4 Beav 115. 

53 [1948] Ch 206. 
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such beneficiaries could not appoint new trustees to the existing trust, but instead 
would need to terminate it and create a new trust in which they appoint the trustees 
themselves. This could have tax disadvantages which beneficiaries might be keen 
to avoid. The new mechanism, which applies to all trusts whether of land or of 
personalty, therefore avoids these disadvantages.“ 

Section 20 deals with the appointment of a substitute for incapable trustees. It 
gives to beneficiaries placed in the same circumstances as are mentioned above the 
right to get substitute trustees appointed in place of those who are incapacitated for 
reasons of mental ill-health and where there is no one who is willing and able to 
appoint a replacement under section 36(1) of the TA. Under section 21(5) of the 
TLATA it will be possible for settlors of new trusts to exclude the ability of 
beneficiaries to appoint new trustees under sections 19 or 20 and in the case of 
existing trusts, under section 21(6) the settlor can achieve the same effect by 
executing a deed declaring that the right to appoint replacement trustees shall not 
apply. Neither section 19 nor section 20 will apply to situations where a living 
person may be nominated by the trustees to appoint new trustees, nor to cases 
where there is at least one beneficiary who is a minor or who is mentally 
incapacitated. The provisions will also not apply to a discretionary trust, because 
none of the so-called ‘beneficiaries’ of such a trust are ‘entitled’ to any benefit 
until the exercise of the discretion in their favour.” 

The provisions in Part II will be particularly useful where there is a trust of land 
under which there is only one trustee coupled with one or more beneficial owners, 
for example, in the matrimonial or quasi-matrimonial home context, where one of 
the parties is the legal owner, but the other has made a recognised contribution to 
the purchase.* It has been pointed out that there may be an overlap between the 
right to nominate trustees under the TLATA and the similar provisions contained 
in the Pensions Act 1995.5 Where pension trustees hold land as part of the trust 
both the 1995 Act and the TLATA might apply, but it is intended that regulations 
under the 1995 Act will avoid the overlap. The Law Society has also pointed out 
that the provisions contained in sections 19 and 20 of the TLATA might give rise 
to difficulties in practice and that trustees might therefore wish to ensure that trusts 
and wills in future do expressly confer a power of appointment so as to avoid the 
operation of these provisions. 

Part II of the TLATA certainly does raise some potential practical problems. First, 
the beneficiaries who wish to utilise the new procedure may do so in the form of 
either a single joint direction or individual directions in writing (none of which have 
been withdrawn before compliance) and specifying the same person(s) as the 
replacement(s). Since there is no requirement that all beneficiaries should sign a joint 
declaration, the trustees should therefore, before going ahead, play on the safe side 
and check to ensure that all beneficiaries actually concur in the joint direction and 
that none have withdrawn from it. Second, section 19 has retrospective effect in 
applying to trusts created before the Act came into force unless expressly excluded 
by deed. It will therefore be necessary for trustees to contact settlors who are alive in 
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54 It has been pointed out that there really was not much need for Section 19 to be enacted, since the rule 
in Saunders v Vautier (1841) itself allowed for termination and cither a distnbution amongst the 
beneficiaries or a resettlement on new or the same trusts, appointing new trustees if the beneficiaries 
30 wished: see M. Keppel-Palmer, ‘Discretion no more?’, (1996) 146 NLJ, 1779, 1786. However, s 19 
of the 1996 Act makes such a laborious and potentially disadvantageous process unnecessary. 

55 See McPhail v Doulton [1971] AC 424 (HL). 

56 On which see Lloyds Bank pic v Rosset [1991] AC 107 (HL). 

57 See Lord Mishcon HL Deb vol 569 col 1721 1 March 1996. 
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order to enquire whether they wish to execute a deed excluding section 19. Likewise, 
it will be necessary for those who have made wills containing testamentary trusts to 
be contacted for the same purpose. This could create enormous difficulties as well as 
expense, which the trust will have to bear, for lawyers and trustees alike. 

A further issue is whether the new law will enable disgruntled beneficiaries to 
replace trustees whom they see as not giving sufficient consideration to those 
beneficiaries’ wishes. Under the old law in Cowan v Scargill? decisions could be 
taken, for example on investment, which conflicted with the wishes of the 
beneficiaries. In such circumstances in future, assuming that the requirements of 
section 19 were to apply, disgruntled beneficiaries could force retirement of those 
trustees whom they considered were standing in their way when exercising 
discretion or powers, in favour of replacements of the beneficiaries’ choice. How, 
then, is the independence of trustees on discretionary matters to be properly 
maintained in the future? Will beneficiaries be able to dictate to trustees over the 
exercise of discretionary powers? It would seem that this is potentially a problem 
which the drafters of the 1996 Act had not envisaged. f 


Conclusions 


The provisions of Part I of the TLATA, both the bias against sale and increased 
rights for beneficiaries, arguably bring land law from its earlier twentieth century 
origins, when the emphasis was on land as an investment, forth into the twenty first 
century where increasingly land is likely to be valued for its use. In this respect, the 
TLATA is a valuable piece of land law reform which is more forward looking than 
its 1925 predecessors. The Act has undoubtedly gone a long way to achieving the 
recommendations of the Law Commission and is a long overdue piece of reform 
which on the whole should be welcomed by property lawyers. There are however 
some aspects of the Act which may cause concerns and uncertainties for lawyers. 

Whilst Part I has introduced some important changes in relation to trusts of land, 
it is arguable that it has wrongly overlooked the interests of remaindermen. A 
remainderman need not be consulted under section 11 and is not given any special 
consideration under section 15, although he/she may apply to the court for an order 
under section 14. The position under the SLA 1925 was slightly better, the 
opportunity to provide greater protection for a remainderman has been missed. As 
a result, the legal position of this class of beneficiary has been eroded. 

Part I of the TLATA, which has received the least critical comment to date, 
contains some apparently innocuous but potentially worrying provisions. As has 
been pointed out elsewhere,’ Part II could have more wide-ranging repercussions 
than may have originally been intended. 

Nevertheless, the TLATA can be applauded for its realism in recognition of the 
changes that have taken place in this context since the 1925 legislation. No longer 
will it be necessary for the court and the trustees to consider the investment value of 
the home above its use value when the latter is almost invariably what the parties to 
the arrangement place most importance upon. No longer need the duty to sell under 
the old trust for sale mechanism trouble those who are involved in this area of 
Property Law. The face of trusts has changed quite substantially since 1925; and, not 
before time, the law has undoubtedly responded to this change in the TLATA. 





58 [1985] Ch 270; [1984] 2 All ER 750. 
59 See M. Keppel-Palmer, n 54 above. 
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CASES 


Negligent Valuations and a Drop in the Property Market: 
the Limits of the Expectation Loss Principle 


John Wightman* 


The decision of the House of Lords in Banque Bruxelles Lambert SA v Eagle Star 
Insurance Co Ltd’ is notable for a particular and a general reason. It clarifies an 
important aspect of the liability of valuers and surveyors for negligence, and, by 
giving new prominence to the scope of a duty in determining liability, may well 
have a wider impact by making the assessment of damages for breach of contract 
more transparent. 

The issue at stake can be simply stated. A lender lends money after employing a 
valuer to value the property put up as security. Later, the borrower defaults and the 
lender attempts to realise the security by selling. However, the property fails to 
realise the amount owed — partly because the valuer negligently overvalued the 
property, and partly because the prices of property generally have dropped after the 
valuation. Is the valuer liable for the whole loss, including that part stemming from 
the fall in the property market? 

It took protracted litigation on this point before the House of Lords overturned a 
unanimous Court:of Appeal and held the valuer only liable for the loss which is 
attributable to the over valuation, not for that part due to the fall in the property 
market. Lord Hoffmann (with whose speech all the other Law Lords agreed) 
likened the claim for the loss attributable to the fall in the market to that of a 
mountaineer who suffers a climbing accident and then sues the doctor who had 
negligently passed his knee fit for climbing — even though the accident is in no 
way connected to any problem with the knee. Holding the doctor liable for the 
accident ‘offends common sense because it makes the doctor responsible for 
consequences which, though in general terms foreseeable, do not appear to have a 
sufficient causal connection with the subject matter of the duty.’” 

Achieving an outcome consistent with common sense, however, was not a 
straightforward matter. Lord Hoffmann relied on a limiting device — the scope of 
the duty owed — not traditionally emphasised in contract cases, and it is in the 
potential impact of this approach on the traditional analysis of damages issues that 
the more general interest of the case lies. The limits of the traditional concepts are 
exemplified in the approach of the Court of Appeal. 





* University of Kent. 
I am grateful to Nick Jackson for comments on a draft. 
1 [1997] 1 AC 191; also reported as South Australia Asset Management Corporation v York Montague 
Ltd [1996] 3 All ER 365. 
2 ibid 214. 
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The Court of Appeal and common sense 


How was it that the Court of Appeal adopted a principle which produces outcomes 
which offend common sense? Sir Thomas Bingham MR (giving the judgment of 
the court) began with the classic test in Robinson v Harman,’ which requires the 
plaintiff to be put in the position — so far as money can do it — as if the contract 
had been performed.‘ In the case of a breach by a valuer of the duty of reasonable 
care, this means assessing the position the plaintiff would have been in if the 
defendant had valued the property with reasonable care. The court followed the 
familiar approach in valuers’ cases of distinguishing between situations where the 
plaintiffs would not have entered into the transaction at all hadthe surveyor used 
reasonable care (the no transaction case) and those where they would still have lent 
to the defendant, but only a smaller amount (the successful transaction case). In the 
successful transaction case, the only difference between the plaintiffs’ actual 
position and the position they would have been in but for the breach is that they 
have lent more money. They would still have lent to this defendant on this property 
and so would have been exposed to the drop in property prices in the event of 
default. Hence the appropriate measure of damages would not include the loss due 
to the fall in the market and would be based on the difference between what was 
actually lent and what would have been lent on a reasonable valuation. 

In a no-transaction case the plaintiff would not have lent to this defendant at all. 
Here, the Court of Appeal held that the appropriate measure did include the market 
fall because it accepted that the negligent valuation was the effective cause of this 
loss. It could not be treated as too remote because a market fall was ‘plainly 
foreseeable’.* This conclusion was fortified by an argument from symmetry. Since 
the defendant would have benefited from a rise in property prices (when liability 
would have been reduced or extinguished if the value of the property had 
approached or exceeded the value negligently arrived at), so the defendant should 
bear the risk of his liability being increased by a fall in the property market. 


Scope of the duty 


In the House of Lords, Lord Hoffmann considered that the Robinson v Harman 
principle was the wrong starting point: 
Before one can consider the principle on which one should calculate the damages to which a 
plaintiff is entitled as compensation for loss, it is necessary to decide for what kind of loss he 
is entitled to compensation.® 
To ascertain the kind of loss, Lord Hoffmann turned to the scope of the duty owed 
— ‘the [plaintiff] must show that the duty was owed to him and that it was a duty 
in respect of the kind of loss which he suffered’.” He went on: 


How is the scope of the duty determined? ... In the case of an implied contractual duty, the 
nature and extent of the liability is defined by the term the law implies. As in the case of any 


(1848) 1 Ex 850. 
[1995] QB 375, 401. 


n | above, 211. The expectation principle in Robiason has usually been seen as defining the kind of 
loss for which the defendant is liable. See eg G.H. Treitel, The Law of Contract (London: Sweet and 
Maxwell, 1995) 846, Andrew Burrows, Remedies for Torts and Breach of Contract (London: 
Butterworths, 1994) 140. 
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implied term, the process is one of construction of the agreement as a whole in its 
commercial setting ... The scope of the duty, in the sense of the consequences for which the 
valuer is responsible, is that which the law regards as best giving effect to the express 
obligations assumed by the valuer: neither cutting them down so that the lender obtains less 
than he was reasonably entitled to expect, nor extending them so as to impose on the valuer a 
liability greater than he could reasonably have thought he was undertaking." 


After noting that rules which make a wrongdoer liable for all the consequences 
of his breach are exceptional, Lord Hoffmann concluded that, where someone is in 
breach of an implied obligation to take reasonable care in the provision of 
information on the basis of which another person will choose a course of action, 
the informant would only be responsible for the ‘consequences of the information 
being wrong’.” Lord Hoffmann treated this formulation as excluding any losses 
which would have occurred if the information given had been correct — in Banque 
Bruxelles Lambert, if the property had been worth the value ascribed by the valuer, 
and in the mountaineer example, if the mountaineer’s leg had been fit for climbing. 

Now, it is normally said that, where a plaintiff has entered a contract after being 
given negligent information, the loss is identified by reference to what he would 
have done had the correct information been given, rather than by reference to the 
position if the actual information given had been true. Identifying the loss on this 
latter basis is criticised in the case law as treating the informant as liable for breach 
of warranty, when he has not warranted the truth of the information. Lord 
Hoffmann follows the orthodox approach by identifying the loss by looking at 
what the plaintiff would have done if he had been told the truth, but confines the 
scope of the duty by requiring the loss to be one which would (effectively) have 
been recoverable for breach of warranty. The result is that the warranty measure 
acts as a cap on the damages which are recoverable under ordinary principles. 

Lord Hoffmann’s approach should prove workable in surveyor and valuer cases, 
but uncertainty remains beyond the case of the breach of duty to take care in the 
supply of information For example, Lord Hoffmann draws a distinction between 
the duty to supply information and a duty to advise, and applies the warranty cap 
only to the former.!° This invests the distinction with a new significance, but the 
boundary between the two kinds of duty may not always be clear. Moreover, there 
is no indication of whether the warranty cap is to apply where the information 
supplied by the defendant leads to a contract with the defendant, as for example 
under section 2(1) Misrepresentation Act 1967.!! Duties in relation to information 
on which others rely to decide upon a course of action have proved troublesome on 
the question of damages, and the scope of the duty approach could in time provide 
a means of clarifying some of the issues. !? 





8 nI above, 212. 
9 nI above, 214. 
0 nl above, 214 
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One context where Lord Hoffmann’s approach would appear to chango existing law is in relation to 
medical warnings. Suppose a patient 1s warned of one risk (risk A) but not of another (risk B) and then 
goes ahead with an operation. As a result of the operation, risk A eventnates. She then claims that, had 
she been warned of risk B as well as risk A, she would not have had the operation. This argument was 
accepted in Moyes v Lothian Health Board [1990] 1 Med LR 463 despite the harm suffered being the 
one in respect of which the patient was warned. A direct application of Lord Hoffmann’s approach to 
the valuer’s duty — responsibility only for the consequences of the information being wrong, which 
do not include the consequences if the actual information had been correct — would result in no 
recovery: if the silence on risk B had been correct, in that risk B did not exist, then the plaintiff would 
still have gone abead and suffered the loss from risk A. 

12 Issues before appellate courts in recent years include: whether a surveyor is liable to a purchaser for 
the cost of repairing defects missed in a negligent survey (Watts v Morrow [1991] 1 WLR 1421); 
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The problem of assessing damages for breach of informational 
duties 


The root of the difficulty is that the situation where a person relies on information 
supplied by another lies between the paradigmatic cases used in the assessment of 
damages in contract and tort. In both contract and tort, the classical approach is that 
damages should put the plaintiff in the position they would have been in if the 
relevant obligation had been performed. In tort, in the usual cases of physical 
injury or damage to property, this simply means the position before the tort was 
committed. Because this situation actually existed, it is normally easy to identify. '* 
In contract, the relevant position is the position as if the contract had been 
performed — as if the goods were delivered on time, the service was provided in 
accordance with the specification, and so forth. Here, the relevant position can, in 
the normal case, be identified relatively readily merely by looking at provisions of 
the contract. The cost of getting into that position can be quantified by reference to 
the cost of a substitute performance, wasted expenditure, or lost profit. 

In the case where one party supplies information to another it is much more tricky 
to identify the position the plaintiff would have been in but for the breach. This is 
because the whole point of the information is to enable the recipient to decide on a 
further course of action — to lend money or buy property in the valuer and surveyor 
cases. Where the surveyor is negligent, then the traditional approach has been to ask: 
what position would the plaintiff have been in if the surveyor had used reasonable 
care? The absolutely literal answer is that, at the moment of breach, he would have 
been in pretty much the same position — holding a surveyor’s report. This answer 
seems inadequate because of the nature of obligations to provide information: we 
cannot assess any loss without considering what the plaintiff would have done with 
the information. In this category of case, therefore, we can only give meaning to the 
‘position the plaintiff would have been in but for the breach’ by constructing a series 
of hypotheses about what the plaintiff would have done under circumstances which 
did not actually arise. This contrasts markedly with the more usual contractual or pre 
tort positions noted above, where there is a simple way — usually without 
speculating what the plaintiff would have done under different circumstances — of 
identifying the position into which damages should put the plaintiff. 

The traditional approach to identifying the relevant position is that adopted by 
the Court of Appeal in Banque Bruxelles Lambert — to distinguish between the 
successful transaction case and the no transaction case. Lord Hoffmann, however, 
was critical of this approach, principally because he saw it as irrelevant to the issue 
of the scope of the duty of care. Although recognising that it has a ‘certain 
pragmatic truth’, he concluded that the distinction was not based on any principle 
and ‘should, in my view, be abandoned’.'* The disapproval of the successful 


whether a valuer is liable to a lender when a negligent valuation of the security results in the lender 
not recovering a high rate interest from the defaulting borrower (Swingcastle Ltd v Gibson [1991] 2 
AC 223), what losses are recoverable for fraudulent misrepresentation by a vendor concerning the 
prospects of a business (East v Maurer [1991] 1 WLR 1; Downs v Chappell [1996] 3 All ER 344); 
and what losses are recoverable for fraudulent musrepresentation by a vendor of shares (Smith New 
Court Securities Lid v Scrimgeour Vickers (Asset Management) Ltd [1996] 3 WLR 1051). 

13 Problems can arise where it is claimed that some similar misfortune would have befallen the plaintiff 
even in the absence of the defendant’s negligence (Baker v Willoughby [1970] AC 467, Jobling v 
Associated Daines Ltd [1982] AC 794). Also, claims for pecuniary loss resulting from personal injury 
typically involve constructing an alternative future for the plaintiff by projecting the pre tort position 
in relation to 

14 n 1 above, 218. 
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transaction/no transaction technique, coupled with the adoption of the warranty 
measure as an effective cap, heralds a potentially dramatic change in the mode of 
analysing the negligent information cases. In future, where a court deals with a 
tricky case, it seems that more emphasis will be placed on elucidating the scope of 
the duty as a means of identifying the loss. 

What will be the impact of the scope of duty approach? The most important 
change will be that questions about which losses attract liability can be addressed 
head on — is this loss within the scope of the duty? — rather than handled indirectly 
through the rather unsatisfactory — and endlessly contestable — hypothesising 
about what the plaintiff would have done under different circumstances. 

An example of where the scope of duty approach may clarify and perhaps foster 
development in the law is provided by the line of cases culminating in Watts v 
Morrow." These cases concern the extent of liability of a surveyor who has been 
employed to inspect property (usually houses) prior to an intended purchase. The 
tricky issue in the cases arises where the plaintiffs buy the house after receiving a 
favourable report, only to find later that the surveyor negligently missed defects: is 
the surveyor liable for the cost of repairing the defects, or only for the difference 
between the value of the house with the defects and the amount the plaintiffs paid? 
Although both approaches are detectable in the case law, the difference in value 
approach was endorsed by the Court of Appeal in Watts v Morrow. The reasoning 
in Watts followed the no transaction/successful transaction analysis. If the 
defendant had used reasonable care, the plaintiffs would have received a report 
which revealed severe defects. If the plaintiffs would have bought anyway at a 
reduced price, then the difference in value is the measure of the loss because the 
only difference between the actual and contractual position is that they have paid 
more for the house than they otherwise would have done. If, knowing of defects, 
the plaintiffs would have pulled out, then their loss is still to be measured by the 
difference in value since they would have retained their capital, and so are worse 
off to the extent that the house is worth less than they paid for it. 

The outcome in Watts proved controversial. It was criticised as under- 
compensating private buyers by failing to recognise that houses are valued for 
more than their asset value,’© and has been vigorously defended as being soundly 
based on principle.'” It is difficult, however, to see how the principle of putting 
the plaintiffs into the position as if they had not entered this transaction can be 
depicted as determining that the plaintiffs recover difference in value rather than 
cost of repairs. Everything depends on how the hypothesis about what the 
plaintiffs would have done is constructed. The Court of Appeal in Watts took the 
story as far as the plaintiffs simply retaining the purchase money, or buying an 
alternative house, and contrasting the resulting asset value with their actual 
situation. But it is an equally plausible application of the principle to tell the story 
differently: the plaintiffs would have bought an alternative house, and become 
settled in and attached to it by the time the defects are discovered. The 
opportunity lost is not just defined in terms of asset value, but in terms of the 
chance of becoming rooted in a new home which is as free from defect as a 
surveyor’s reasonable care could make it. Damages which attempt to put the 
plaintiffs into the latter position could justifiably look beyond asset value and take 


15 [1991] 1 WLR 1421. 

16 E. Macdonald, ‘Negligent Valuations and Lost Opportunities’ [1992] New Law Journal 632; A.M. 
Dugdale, ‘Watts v Morrow: penalising the house purchaser’ (1992) 8 Professional Negligence 152. 

17 Burrows, n 6 above, 140. 
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into account whether repairing was, in the circumstances, a reasonable way of 
recovering that position.!8 

My present point is not that the latter approach is necessarily the better one, but 
that either approach can plausibly be seen as an application of the principle of 
putting the plaintiff into the position as if the surveyor had exercised reasonable care. 
It depends how that hypothetical position is defined. In other words, the principle is 
indeterminate in such situations; the Court of Appeal’s approach was consistent with 
principle, but was not required by it. In contrast, Lord Hoffmann’s scope of duty 
approach would enable the question to be handled point blank: is the cost of repair of 
defects missed by the surveyor a loss within the scope of the surveyor’s duty? This 
question, as approached by Lord Hoffmann, is sensitive to the implicit under- 
standings of the parties in the particular kind of contract, and does not mask these 
considerations by getting bogged down in the uncertainties of how to depict the 
plaintiff's position in hypothetical circumstances. This approach does not subvert 
the basic principle of putting the plaintiffs in the position they would have been in 
but for the defendant’s breach, but recognises that this principle may encompass a 
range of possibilities which need to be narrowed down using other concepts. 


The duty of care/warranty distinction 


One way in which the outcome of cases such as Watts is justified is by affirming 
that the surveyor or valuer must not be treated as warranting the condition or value 
of the premises: the duty is one of reasonable care.'? In similar vein, the House of 
Lords’ decision in Banque Bruxelles Lambert has already attracted critical 
comment for the use of the warranty cap;” so does the scope of duty approach risk 
blurring this fundamental distinction? 

The warranty/duty of care distinction has two aspects. One relates to the standard 
of the primary obligation: unlike liability for breach of a duty of care, liability for 
breach of warranty is strict in that it is no defence to show that reasonable care was 
taken. The other aspect concerns how the secondary obligation to pay damages is 
defined.?! A warranty is treated as a guarantee that the facts stated are true, so that 
damages are calculated as if the facts had been as stated. On the other hand, the 
breach of a duty to take care in the making of a statement results in damages being 
calculated as if the correct information had been given. 

It is normally assumed that these two aspects of the warranty/duty of care 
distinction are locked together, so that a primary obligation to take care in the 
making of a statement entails that damages are to be assessed on the basis that the 
true position was revealed. However, questions of standard of duty and identifica- 
tion of loss are capable of being treated independently of each other. This can be 
demonstrated by testing the position if we construe a surveyor as saying ‘I warrant 
that this property has no defects discoverable by reasonable care other than those I 
have identified’. Using the orthodox analysis, the negligent surveyor would be 
liable for damages which would put the plaintiff in the position as if the duty had 
been performed. Here, that means as if the statement were true — as if, in other 
words, the property had no defects other than those discoverable by reasonable 


18 This was the approach of Judge Bowsher at first instance in Watts. 

19 eg Ralph Gibson LJ in Watts v Morrow [1991] 1 WLR 1421, 1439. 

20 J. Stapleton, ‘Negligent Valuers and Falls in the Property Market’ (1997) 113 LQR I. 

21 The distinction drawn between primary and secondary obligations follows that of Lord Diplock in 
Photo Productions v Securicor [1980] AC 827, 848. 
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care. Formulated in this way, we are led to define the loss by comparing the 
position the plaintiff is actually i in (this house with defects) with the position the 
plaintiff would have been in had the duty been performed (this house without the 
defects). 

This argument works on the particular construction offered of the surveyor’ 8 
obligation. But is there any overriding objection to construing the surveyor’s 
obligation in this way? Itis not difficult to envisage the reasonable purchaser 
placing such a construction on the surveyor’s report, and it is possible to construct 
an argument that such an interpretation is a plausible one in routine cases.” 
However, the present point is simply that the issues of standard of duty and 
measure of damages are potentially independent of each other, because it is 
logically possible for a duty to take reasonable care to coexist with an assessment 
of damages on the footing that the house should have been without reasonably 
discoverable defects. 

It follows from this argument that it is not possible to deduce the nature of the 
secondary obligation from the mere fact that the primary obligation imposes a duty 
to take care in the making of a statement. The fact that the surveyor does not 

tee the house is free from defects may therefore mean one or both of two 
things: (a) that he is under an obligation to take reasonable care, and (b) that the 
losses for which he is liable are not based on the position if the actual information 
given had been true. 

Once the potential independence of the primary obligation to take care and the 
secondary obligation to pay damages is recognised, the scope of duty approach 
takes on a larger significance. The scope of the duty simply defines the extent of 
the secondary obligation to pay damages in respect of the breach of a primary duty. 
Like all secondary obligations, in the absence of agreement by the parties, it is 
fixed by law, although not through the ineluctable logic of the primary duty to take 
care. At this point, it becomes significant that the source of the primary duty in the 
surveyor and valuer cases is an implied rather than an express term. It is common 
for express terms to specify not only the content of the duty imposed by the 
primary obligation, but also the legal consequences of the breach — in other 
words, secondary as well as primary obligations may be express. In contrast, 
implied terms typically concern the specification of primary obligations only. The 
scope of duty concept therefore provides a means of elucidating the secondary 
obligation triggered by breach of an implied term, and does so in a way that 
enables the parties’ general expectations in a particular kind of contract to be given 
due weight. This context-sensitive approach has clear affinities to that which has 
developed in negligent misstatement cases in tort, and Lord Hoffmann drew on 
Lord Bridge’s remarks in Caparo Industries plc v Dickman emphasising the 
importance of determining the scope of the duty owed by the defendant.” 


The scope of duty concept and other limiting doctrines in contract 


Banque Bruxelles also reveals the limits of the contract remoteness of damage rules 
when handling causal problems. The loss attributable to the drop in property values 


22 One important factor which gets overlooked in some of the case law is that, althoagh the valuer or 
surveyor’s duty is one of reasonable care, it differs from the tortious duty (and the claim under s 2(1) 
tation Act 1967) because there is also a contractual duty to provide the information. 
23 [1990] 2 AC 605, 627. 
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could not be excluded from the field of liability on the ground of remoteness, 
because this loss was clearly within the parties’ contemplation as a not unlikely 
result of the defendant’s breach. This reveals a gap in the classical approach, since 
there is no scope for the court to hold the defendant not liable where the loss is 
likely to happen. Lord Hoffmann’s scope of the duty principle provides a way of 
placing such losses beyond liability without distorting remoteness rules. 

It may be objected that this is a solution in search of a problem which is non 
existent — in other words, that there is no good reason why a defendant should not 
be liable for all the loss within the usual remoteness rule. The problem with this 
retort, however, is that it leaves contract with no adequate way of handling the 
important distinction between causing and occasioning harm.”* Tort law possesses 
causal concepts which express this distinction — notably the concept of novus 
actus interveniens. Contract, however, does not have any developed conception of 
novus actus. There are few cases where the issue is raised, and the received version 
in the texts — which confines novus actus to acts which are unforeseeable — 
renders it as little more than an outpost of remoteness.” This contrasts with the 
approach to novus actus in tort, where neither foreseeability, nor whether the act is 
intentional, negligent, or innocent, are sufficient on their own to determine whether 
the chain of causation is broken. 

The classical remoteness test is not therefore well suited to reflect the subtleties 
of how the risks of an occasioned harm should be distributed. Although the 
remoteness rule eliminates from the field of liability those risks which the 
defendant could not have reasonably contemplated at all, it is left to the test of 
probability — whether the loss is not unlikely — to distinguish those losses which 
attract liability from those which do not. Much criticism has been attracted by the 
imprecision which is inevitable whenever verbal formulae are used to express 
probabilities. A more fundamental criticism of the remoteness formulae, however, 
is that they can be used on occasion as a means of expressing a decision reached on 
criteria other than reasonable contemplation and probability. Where a 
consequence of the breach of contract can be plausibly seen as unlikely in the 
light of what was known to the defendant at the time of making the contract, then 
the influence of other factors need not be obtrusive. But where the knowledge of 
the loss makes it implausible to rule out recovery even under the flexible 
remoteness principle (as in Banque Bruxelles Lambert) the limitations of the 
remoteness rule as an all purpose solvent of causal problems become obvious, and 
some other principle must be relied upon to explain the outcome. 

Although the scope of a duty is seen as independent of the remoteness issue, 
Lord Hoffmann’s approach is nevertheless reminiscent of the interpretation of 
Hadley v Baxendale?’ adopted in two nineteenth century cases: British Columbia 


24 This distinction is elaborated by H.L.A. Hart and T. Honore in Causation in the Law (Oxford: 
Clarendon Press, 2nd ed, 1985) 321-324; see especially the discussion of Green-Wheeler Shoe Co v 
Chicago, Rock Island & Pacific R Co (1906) 130 Iowa 123. The distinction was also 
the Court of Appeal in Galoo v Bright Grahame Murray [1995] 1 All ER 16 (negligent auditor not 
liable for plaintiff's trading losses, despite the negligence being a ‘but for’ cause), following the 
approach in two Australian cases — Alexander v Cambridge Credit Corp (1987) 9 NSWLR 310 and 
March v E&MH Stramare Pty Ltd (1991) 171 CLR 506. 

25 Treitel, n 6 above, 880; Chitty on Contract (London: Sweet & Maxwell, 27th ed, 1994) 1213, 
discussing Monarch SS Co Ltd v A/B Karlshamns Oljefabriker [1949] AC 196. 

26 Hart and Honoré, note 24 above, 322. See also D Harris, Remedies in Contract and Tort (London: 
Weidenfeld and Nicolson, 1988) 54 for the view that remoteness rules are ultimately a matter of 


intent. 
27 (1854) 23 LJ Ex 179. 
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Saw Mill Co v Nettleship*® and Horne v Midland Railway.” In these cases, the 
court held that the defendant would only be liable if an unusual loss was within his 
contemplation and it was a term of the contract that he would be responsible for the 
loss. Although this interpretation of Hadley did not endure, it resembles the scope 
of duty approach in that it uses the terms of the contract as the basis for deciding 
whether the loss attracts liability. 

The argument that something more than knowledge is necessary is a strong one 
on some facts. In Nettleship Willes J posed a case where loss was likely: 


Take the case of a barrister on his way to practise at the Calcutta bar, where he may have a 
large number of briefs awaiting him; through the default of the Peninsular and Oriental 
Company he is detained in Egypt or in the Suez boat, and consequently sustains great loss; is 
the company to be responsible for that because they happened to know the purpose for 
which the traveller was going?” 


The argument against requiring more than knowledge is that, since liability 
depends upon what was in the reasonable defendant’s contemplation, it is possible 
for the defendant to negotiate about the allocation of the risk of loss before entering 
the contract.?! This is realistic in some situations but not others, notably where 
negotiation about the allocation of the risk of loss caused by a breach is not (for 
various reasons) part of usual contracting practice in a particular business 
community. Bringing Willes J up to date, it would surely be extraordinary if a taxi 
firm, booked by someone who mentions they need to get to Heathrow to fly to an 
important business appointment in New York, were to be liable for the lost 
business caused by the person missing the flight. Such a case could be dealt with 
straightforwardly under the scope of duty approach, thereby releasing the courts 
from agonising about shades of probability under the remoteness rules. 


Conclusion 


The House of Lords’ decision in Banque Bruxelles Lambert, by emphasising the 
scope of duty concept, introduces a welcome transparency into the law of damages. 
The Court of Appeal followed in the footsteps of previous courts and got into 
difficulties by regarding the damages recoverable as derivable as a matter of 
deductive logic from a simple, blunt statement of the primary obligation which had 
been breached. The scope of duty approach, in contrast, recognises that it can be 
useful to handle damages questions by elucidating the parties’ obligations under 
the contract further than may be necessary for the purposes of the specification of 
performance. The tradition of seeing contract damages rules as imposed by law 
(subject to contrary express agreement) may have meant that the assessment of 
damages has not been sufficiently sensitive to the parties’ reasonable expectations 
where these are not made express. The law on implied terms demonstrates the 
importance of primary obligations which have not been agreed by the parties. It 
would be surprising if there were not a similar need for secondary obligations to be 
shaped by factors which are not express but depend upon the expectations of the 
parties in their particular contracting community. Banque Bruxelles Lambert 
provides the means for these factors to feed into the law. 





28 (1868) LR 3 CP 499. 
29 (1872) LR 7 CP 583. 
30 n 27 above, 510. 

31 Burrows, n 6 above, 56. 
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Laskey v The United Kingdom: Learning The Limits of 
Privacy 


Leslie J. Moran* 


R v Brown and others' is a House of Lords decision that has been surrounded 
by considerable controversy.” In that case a three to two majority confirmed 
that consensual relations concerned with giving and receiving pain for purposes 
of sexual pleasure were unlawful under sections 20 and 47 of the Offences 
Against the Person Act 1861. On 19 February 1997 a new dimension was 
added to the controversy; the European Court of Human Rights pronounced 
judgment in the case of Laskey, Jaggard and Brown v The United Kingdom* 
which had been brought before the Strasbourg court by three of the defendants 
in Brown. 

The terms of the legal controversy that surrounded the original House of Lords 
majority decision in Brown were given voice in the various commentaries and 
articles that followed in its wake. Some welcomed the decision on the basis that it 
marked a shift in judicial attitudes to protect vulnerable people, particularly 
women, from violence.” Others attacked the majority decisions on the basis that 
they: complicated the burden of proof;® were based on inconclusive authorities and 
arbitrary distinctions; provided no clear guidance either to judges or citizens about 


* Department of Law, Lancaster University. 


1 [1994] 1 AC 212, 
2 EEE ETE Thompson, Sadomasochism (London: Cassell, 1994); cf C. Stychin, Law’s Desire 
(London: Routledge, 1995) ch 7; C.C. Stanley, ‘Suns and Passions’ (1993) 4(2) Law and Critique 207; 
S. Duncan, ‘Law’s Sexual Discipline: Visibility, Violence, and Consent’ (1995) 22(3) Journal of Law 
and Society 326; L Bibbings and P. Alldridge, ‘Sexual Expression, Body Alteration, and the Defence 
of Consent’ (1993) 20(3) Journal of Law and Society 356; LJ. Moran ‘Violence and the Law: the 
Case of Sado-Masochism’ (1995) 4(2) Social and Legal Studies 225. Nor has critical commentary 
been confined to scholarsmp in the UK for example in Australia the decision has been subject to 
critical commentary in the ‘Model Criminal Code: Division 31 — Defences’ (1996) Model Criminal 
Code Officers Committee of the Standing Committee of the Attorney General. See also A. Howe, 
‘Fictioning Consent in (Sexual) Assault Cases’ Critical InQueeries (1996) volume 1(3) 35. 
3 The defendants were originally convicted and sentenced to imprisonment in December 1990. Laskey 
was sentenced to imprisoament for a total of four years and six months. This included a concurrent 


imprisonment 
for further assaults occasioning actual bodily harm. On 19 February 1992, the Court of Appeal, 
Criminal Division, dismissed the appeals against conviction. Reduced sentences ranging from three to 
six months were imposed. 

4 [1997] 2 EHRR 39. Other reports are to be found ın The Times 20 February 1997 and The Independent 
25 February 1997. 

5 S. Edwards, ‘No defence for sado-masochistic libido’ NLJ (1993) 143, 406 and S. Edwards, Sex and 
Gender in the Legal Process (London: Blackstone, 1996). ch 2; J. Bradwell ‘Consent to assault and 
the dangers to women’ NLJ (1996) 146 1682; W. Wilson, ‘Is Hurting People Wrong?’ Journal of 
Social Welfare Law 388 

6 M. Giles, ‘R v Brown: ee ee 
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the law;’ appeared to be little more than a policy decision writ large as paternalistic 
concerns of a remote elite lacking rigour; were little more than ex post facto 
rationalisations;® were based upon an ‘undesirable misconception’, mistaking a 
sexual practice for one of violence;? and were (retroactive'®) judicial law-making 
at its most confused. '! 

Another line of criticism focused upon the majority’s rejection of the appellants’ 
arguments based upon Articles 7 and 8 of the European Convention on Human 
Rights.'? Particular criticism focused upon the ‘glaring insensitivity to the matter 
of privacy’'? evidenced in the majority decisions. Lord Templeman'* who 
provided the most extensive review of the human rights issues for the majority 
dealt with these arguments in the following manner. He concluded that the 
argument based upon Article 7, that the actions under the Offences Against the 
Person Act 1861 amounted to retrospective law-making, was ingenious but had no 
foundation. With regard to Article 8, he commented that even if the activities of the 
appellants were an exercise of rights in respect of private and family life, which he 
doubted, the Article did not invalidate a law which prohibited violence that was 
intentionally harmful to body and mind. Reflecting upon the majority’s rejection of 
the human rights’ arguments another commentator concluded that in Brown: 


... human rights receive the suspicion accorded to any novel development. Europhobia, 
which like Europhilia looks too hard at where rules come from and not enough at whether 
they are sensible, has led the Lords to read the European Convention on Human Rights with 
the pedantry they should reserve for regulations on the production and packaging of light 
bulbs. Human rights treaties interpreted in that spirit give rights to no-one. "* 


In general the failure of the majority to respect the privacy of the applicants was 
presented as a major weakness of the Brown decision.'® In tum, resort to the 
European Convention on Human Rights was offered as a strong basis for a 
different outcome. In the wake of all these criticisms a decision on the issues raised 


ee ee aa a L 

7 B. Bix, ‘Assault, Sado-Masochism and Consent’ (1993) 109 LQR 540, 541. This particular criticism 
has also been developed in the context of the first reported decision that directly considers the scope 
of the Brown decision, R v Wilson [1996] 2 WLR 125 and see P. Roberts, ‘Consent to Injury: How far 
can you go?’ (1996) 113 LQR 27. 

8 R. Mullonder, ‘Sado-Masochism, Criminal Law and Adjudicative Method: R v Brown in the House of 
Lords’ (1993) 44 NILQ 380. 

9 N. Bamforth, ‘Sado-Masochism and Consent’ [1994] Crim LR 661, 664. 

10 S. Hedley, ‘Sado-Masochism, Human Rights and the House of Lords’ [1993] CLJ 194, 196. 

11 M. Giles, ‘R v Brown: Consensual Harm and the Public Interest’ (1994) 57 MLR 101, 110. 

12 Article 7 of the European Convention for the Protection of Human Rights and Fundamental Freedoms 
(1953) (Cmd 8969) so far as material provides that: 


1. No one shall be guilty of any criminal offence on account of any act or omission which did not 
constitute a criminal offence under national or international law at the time when it was 
committed. 


Article 8 provides that: 
1. Everyone has the right to respect for his private and family life, his home and his 
correspondence 


2. There shall be no interference by a public authority with the exercise of this right except such as is 
in accordance with the law and is necessary in a democratic society in the interests of national 
security, public safety oc the economic well-being of the country, for the preveation of disorder or 
crime, for the protection of bealth or morals, or for the protection of the rights and freedoms of others. 

13 Mullender, n 8 above, 381 

14 [1994] 1 AC 212, 237. The other majority judges gave similar reasons. See also Lord Jauncey of 

Tullichettle (247) and Lord Lowry (246). 
15 S. Hedley, ‘Sado-Masochism, Human Rights and the House of Lords’ [1993] CLJ 194, 194-195. 
16 Mullender, n 8 above; Giles, n 11 above. 
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in the Brown case by the European Court of Human Rights has been eagerly 
awaited. 


The Strasbourg proceedings 


Laskey, Jaggard, Brown v The United Kingdom began as an application based 
upon Articles 7 and 8 of the Convention. With respect to the former the applicants 
complained that their convictions were the result of an unforeseeable application of 
a provision of the criminal law. Under Article 8 they argued that the application of 
sections 20 and 47 of the Offences Against the Person Act 1861 in this instance 
amounted to an unlawful and unjustifiable interference with their right to respect 
for their private life. In January 1995, the Commission rejected the argument based 
upon Article 7 and declared admissible a complaint under Article 8. In its report of 
26 October 1995 it expressed the opinion, by eleven votes to seven, that there had 
been no violation of Article 8.17 

In February 1997 the applicants’ final submission to the Court based upon a 
violation of their right to respect for their private lives through the expression of 
their sexual personality, as guaranteed by Article 8 was rejected by a unanimous 
Court. The Court concluded that the national authorities were entitled to consider 
that the prosecution and conviction of the applicants were necessary in a 
democratic society for the protection of health! within the meaning of Article 8 
paragraph 2 of the Convention. 


‘necessary in a democratic society’ 


In the final instance the argument before the Court focused upon the meaning of 
the phrase ‘necessary in a democratic society’ found in the second paragraph of 
Article 8."° In considering the meaning of this phrase the Court concluded that in 
order to fall within the parameters of ‘necessity’ various criteria had to be satisfied. 
First, the interference must correspond to a pressing social need. Second, the 
response must be proportionate to the legitimate aim pursued. Finally, in 
determining whether an interference is ‘necessary in a democratic society’, the 
Court would take into account a margin of appreciation left to the national 
authorities whose decision remains subject to review by the Court for conformity 
with the requirements of the Convention. The Court concluded that in this case the 
State met all of these requirements. 


See 

17 Extracts from the Commussion’s decision are reproduced in the report of the Court’s decision (1997) 
24 EHRR 39, 47-52. 

18 The Court, like the Commission, did not make a finding as to whether the interference with the 
applicants’ right to respect for private life could also be justified on the ground of the protection of 
morals However they added that this should not be understood as calling into question the 
prerogative of the State on moral grounds to seek to deter acts of the kind in question. (1997) EHRR 
39, at 60, para 51. 

19 The proceedings focused upon this particular phrase in paragraph 2 of Article 8 as all parties agreed 
that the criminal proceedings against the applicants which resulted in their conviction constituted an 
‘interference by a public authority’ with the applicants’ right to respect for their private life ‘in 
accordance with the law’ in pursuit of the legitimate aim of the ‘protection of bealth or morals’, 
within the meaning of the second paragraph of Article 8. 

20 The court referred to Olsson v Sweden (no 1) judgmeht of 24 March 1988, Series A no. 130, pp 31- 
32, para 67; (1989) 11 EHRR 259. 
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Pressing social need 


In determining that there was adequate evidence of pressing social need the Court 
accepted”! that one of the roles which the State is entitled to undertake is the 
regulation, by way of the criminal law, of activities which involve the infliction of 
physical harm, whether the activities in question occur in the course of sexual 
conduct or otherwise.” In the first instance, the Court concluded, a determination 
of the level of harm that should be tolerated by the law in situations where the 
victim consents is a matter for the State concerned. These situations call for a 
balance between, on the one band, public health considerations and the general 
deterrent effect of the criminal law, and, on the other, respect for the personal 
autonomy of the individual.” 

The judgment leaves the reader in little doubt that the Court interpreted the 
applicants’ actions as acts of extreme violence describing them in terms of 
(genital) ‘torture’** and drawing analogies between the applicants’ acts and acts of 
rape and sexual abuse.” As such the Strasbourg Court concluded that the acts 
complained of could not be characterised as trifling or transient. 

Furthermore the State authorities were entitled to have regard not only to the 
actual seriousness of the harm caused, but also the potential for harm inherent in 
the acts in question. The fact that no medical treatment had been required was said 
to be irrelevant. 

The present and potential perceived gravity of the acts was sufficient, the Court 
concluded, to distinguish the present case from the earlier decisions concerning 
consensual homosexual behaviour in private between adults,?° 

The Court also rejected the applicants’ contention that they had, during the 
course of the investigation or the subsequent proceedings, been singled out partly 
because of the authorities’ bias against homosexuals. In support of this ific 
argument reference was made to the recent judgment in the Wilson case. The 
Court of Appeal concluded that consensual acts of branding by a heterosexual 
couple were outside the parameters of the Brown decision. In dismissing the 
argument that the Wilson case was evidence of bias, the European Court, like the 





21 (1997) 24 EHRR 39, 58, pera 43. 

22 In his concurring opinion Judge Pettin went further arguing that ‘pressing social need’ could 
legitimate the regulation and punishment of all sexual practices which were demeaning even if they 
did not involve the infliction of physical harm. He explained his conclusions in the following terms: 


The dangers of unrestrained permissiveness, which can lead to debauchery, pecdophilia or the 


23 (1997) 24 EHRR 39, 58-59, para 44. 

See paras 9, 40 and the concurring opinion of Judge Pettiti. 

See the concurring opinion of Judge Pettit, (1997) 24 EHRR 39, 60-61. 

Dudgeon v the United Kingdom judgment of 22 October 1981, Series A no 45, (1982) 4 EHRR 149; 
Norris v Ireland judgment of 26 October 1988, Series A no 142, (1991) 13 EHRR 186; and the 
Modinos v Cyprus judgment of 22 April 1993, Series A no 259 (1993) 16 BHRR 485. The Court also 
cast doubt upon the ‘privacy’ of the acts (para 36). They suggested that not every sexual activity 
carried out behind closed doors necessarily falls within the scope of Article 8. While sexual 
orientation and activity concern an intimate aspect of private life ın this instance the privacy of these 
activities was in doubt for various reasons. First, the acts involved a considerable number of people. 
Second, the activities also included the recruitment of new ‘members’. Third, the activities used 
soveral specially-equipped ‘chambers’. Fourth, many videotapes were distributed among the 
‘members’. These factors suggested to the Court that it was open to question whether the sexual 
activities of the applicants fell entirely within the notion of ‘private life.’ 
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Court of Appeal, did not consider that the facts in the Wilson case were at all 
comparable in seriousness to those in the applicants’ case. 


Proportionate to the legitimate aim 


In addressing the question of proportionality the Court concluded that the 
measures taken against the applicants could not be regarded as disproportionate. 
Neither the number of charges originally brought against the applicants, nor the 
distance between the act and the charge, in some instances up to ten years, nor 
the severity of the original sentences of imprisonment were considered as 
disproportionate.” The State’s Tesponse, the Court concluded, was proportionate 
to the nature of the acts complained of and the degree of organisation involved 
in the offences. 


Margin of appreciation 


In general the Court concluded that the margin of appreciation ought to be wide in 
this context. Various reasons were offered in support of this proposition. First, the 
Court argued that this was a necessity having regard to the great complexity of the 
role of consent in the criminal law. Second, Judge Pettiti, in his concurring 
judgment, suggested that the margin is wide in relation to questions of morals or 
problems of civil society and above all where the concer of the State was to afford 
better protection to others.” Finally, while a State’s decision would still remain 
subject to review by the Court any review by the Court would take account of the 
fact that the scope of this margin of appreciation need not be identical in each case. 
It might vary according to the context. Relevant factors would include the nature of 
the Convention right in issue, its importance for the individual and the nature of the 
activities concemed.” 


Brown after Laskey 


The Laskey decision offers considerable support to the majority decision in Brown. 
It affirms the majority’s determination not only to represent the actions of the 
accused as acts of violence, but as forms of violence that are to be understood as 
acts so evil that they are not only a threat to the individual but a threat to civilised 
society.*! This gives rise to a generous basis for criminalisation; not only actual 
harm but speculation about future harm will legitimate intervention. By way of its 
generous approach to the ‘margin of appreciation’ Laskey reduces the viability of 
any challenge to the State’s determination of the nature of particular acts. 
Furthermore it adds a gloss of legitimacy to inconclusive, arbitrary, and ex post 
facto rationalisations that are the judicial reasoning of the majority in Brown. 
Finally, the Laskey decision supports the majority decision in the House of Lords 
that the criminalisation of consensual acts of giving and receiving of pain for 
sexual pleasure is not a matter of privacy in particular or in general a violation of 
human rights of all of the parties to those acts. 


28 (1997) 24 EHRR 39, 61, para 49. 

29 Miller and Others v Switzerland (1991) 13 EHRR 212. 

30 Buckley v the United Kingdom (1996) 23 EHRR 101 para. 74. 
31 See Lord Templeman [1994] I AC 212, 237. 
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As for the Laskey decision itself, in many respects the judgment of the 
Strasbourg Court suffers from several of the weaknesses found in the House of 
Lords decision. In the final instance the Strasbourg decision is based upon an 
‘undesirable misconception’, mistaking a sexual practice for one of violence. With 
the discretion offered by way of the margin of appreciation the judgment offers 
little clear guidance either to judges or citizens about the limits of ptivacy under 
the European Convention on Human Rights either within the UK or in different 
countries who are signatories to the treaty. In the final instance the decision 
appears to suggest that in matters of particular complexity specifically when 
concemed with morality or presented in terms of the protection of the vulnerable, 
the Strasbourg Court will be reluctant to intervene, thereby giving a State’s 
paternalistic policy decisions considerable latitude and the gloss of legitimacy 
associated with human rights. 


Privacy after Laskey: salutary lessons 


The Laskey decision is a salutary lesson for those critics of Brown who projected 
their hopes and aspirations for a different outcome onto human rights in general 
and the principle of privacy under the European Convention on Human Rights in 
particular. Even though there is a substantial body of work which draws attention 
to the need for considerable scepticism in this respect? a naive optimism was 
characteristic of those who offered a human rights solution to the defendants in 
Brown. In the wake of the Laskey decision Lord Mustill’s reflections on the 
European Convention on Human Rights found in his dissenting judgment in Brown 
have a prophetic ring to them: 
The sonorous norms of the Convention, valuable as they unquestionably are in recalling 
errant states to their basic obligations of decency towards those in their power, are often at 
the same time too general and too particular to permit a reasoned analysis of new and 
difficult problems. Article 8 provides a good example. The jurisprudence with which this 
article, in common with other terms of the Convention, is rapidly becoming encrusted shows 
that in order to condemn acts which appear worthy of censure they have had to be forced 
into the mould of article 8, and referred to the concept of privacy, for want of any other 
provision which will serve. I do not deny that the privacy of the conduct was an important 
element, in the present case, but I cannot accept that this fact on its own can yield an 
answer. 


While the Laskey decision suggests that Lord Mustill’s final conclusion that 
privacy on its own cannot yield an answer is problematic, the decision of the 
Strasbourg Court does draw attention to another important aspect of Lord Mustill’s 
reflection. Privacy is a set of juridical terms and conditions according to which 
human relations and disputes about those relations are given particular juridical 
form. While the form itself gives those human relations particular meaning and 
shape it does not necessarily produce either a single or an inevitable outcome. The 
juridical terms and conditions give voice to a range of other factors and at the same 
time mediate them. 

The Strasbourg decision points to the limits of privacy in a particular context and 





32 In the specific context of human rights issues and sexuality sec D. Herman, Rights of Passage 
(Toronto: University of Toronto Press, 1994); and LJ. Moran, ‘The Homosexualisation of Human 
’ in C. Gearty and A. Tomkins (eds), Understanding Human Rights (London: Mansell, 1995) 
313-335. 
33 [1994] 1 AC 212, 272. 
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more generally the limits of human rights. It demands that we recognise that 
human rights are not necessarily about inclusion and recognition of difference. 
Human rights may also be about the violence of exclusion and the denial of human 
rights. In that process human rights is about ontological categorisation: is the 
humanity of those who derive pleasure from the consensual giving and receiving of 
pain worthy of recognition? In this instance the Court has denied the humanity of 
those who so act. Judge Pettiti provides perhaps the clearest representation of the 
terms of that denial, in his suggestion that: ‘The protection of private life means the 
protection of a person’s intimacy and dignity, not the protection of his baseness or 
the promotion of criminal immoralism’.35 Here, privacy in particular and human 
rights more generally are taken to be concerned with the institutionalisation of an 
ontological order as a moral order based upon a violent hierarchy of sex, sexuality 
and gender. These ontological and hierarchical matters are given another form by 
way of the medicalisation of the actors and the acts they perform. While resort to 
‘public health’ may sanitise the politics of exclusion and the normalising 
assumptions at work in that process it fails to erase them. 


Protection for the vulnerable? 


Nor, I would argue, does the Laskey decision call for further celebration on the part 
of those who welcomed the Brown decision as a recognition of the rights of the 
victims of violence, in particular women. First, the suggestion that Brown and now 
Laskey would protect women who might be the (potential) victims of violence is 
naive in many respects. It ignores the reality of policing connected with the Brown 
Proceedings and in its wake, which suggests that the police viewed (gay) men asa 
source of criminal activity rather than as individuals or a group in need of police 
services.°° It also ignores the reality of the law of consent both with respect to 
sexual relations and also in those relations of violence which are capable of being 
consensual.*” One effect of the decisions in both the House of Lords and the 
European Court of Human Rights is that the decision to accept the criminal nature 
of the acts before the court precluded any consideration of the nature of consent, 
which feminists have quite rightly pointed to as being profoundly problematic and 
in need of urgent review.” The Strasbourg Court’s apparent endorsement of the 
Court of Appeal in R v Wilson, is another cause for concern in this respect. In 
Wilson the Court of Appeal found that the branding of initials by one person on the 
buttocks of another person was not an offence under section 47 of the Offences 
Against the Person Act 1861. Here the husband’s act against his wife (with her 
consent) was described by the court not as an act of violence akin to sexual abuse 
but analogous to a tattoo and as ‘a desirable piece of personal adornment’.*? What 


Se 


34 Moran, n 32 above. 

35 [1997] 2 EHRR 39, 61. 

36 C. Stychin, n 2 above, ch 7; Moran, n 2 above. 

37 On rape see S. Duncan, ‘Law’s Sexual Discipline: Visibility, Violence, and Consent’ (1995) 22(3) 
Journal of Law and Society 326 and Howe, n 2 above. Lord Mustill provides a good exposition of 
those instances where the law allows an individual to consent to acts of violence otherwise unlawful. 
See also Moran, n 2 above. 

38 See for example S. Edwards, n 5 above, ch 2; N. Naffine, Feminism and Criminology (Cambridge: 
Polity, 1987) ch 4; C Smart, ‘Law, Feminism and Sexuality: from Essence to Ethics?’ (1994) 9 
Canadian Journal of Law and Society 16. 
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in a ‘homosexual context’*! was read as a sign of unruly violence and a form of 
cruelty that threatened civilisation itself, in the context of a heterosexual 
relationship and in this particular instance, marital relations, was a: 

Consensual activity between husband and wife, in the privacy of their own home [and] is 

not, in our judgment normally a proper matter for criminal investigation, let alone criminal 

prosecution. 

Wilson draws attention to the vulnerability of women as victims of violence 
under the Brown decision when they come to the law. In a heterosexual marital 
context Wilson draws attention to the fact that it will be no easier to categorise acts 
against a person as acts of violence under Brown. A more pessimistic reading of 
Wilson might suggest that it will be more difficult to define an act between the 
parties as an act of violence. The decision in Wilson perhaps offers a more 
disturbing reading of the legal response to violence against women in the marital 
context: the criminal law has little place in the regulation of such relationships. 
This would seem to be the very antithesis of a growing recognition of the need to 
take the protection of the women as victims of violence seriously. The 
endorsement of the Wilson decision by the Strasbourg Court and that Court’s 
inability to read the distinctions drawn between the actions in Brown and those in 
Wilson as distinctions tinged with value assumptions about the worthiness of 
heterosexual marital relations in contrast to the questionable value of ‘homosexual’ 
relations ought to be a salutary waming to anyone who might look to the 
Strasbourg Court to address matters of discrimination in general and of violence 
against women in particular. 

The conclusion that the margin of appreciation will be wide because questions of 
conseat raise particularly complex questions is another disturbing sign. It suggests 
that the Court will be most reluctant to intervene in those very areas which demand 
intervention. 

Far from being a cause for celebration, the Laskey decision ought to be a cause 
for concern by all those who seek to protect those who are exposed to the threat of 
gendered and sexualised violence. In short Laskey, Jaggard and Brown v The 
United Kingdom makes disturbing reading. It is a chilling lesson to find the Court 
of the European Convention on Human Rights interpreting the treaty in a way that 
‘give[s] rights to no-one’ 2 





4l I have criticised the use of ‘homosexual’ in the context of the Brown proceedings elsewhere: Moran, 
n2 above. 

42 [1996] 3 WLR 125, 128. 

43 Hedley, n 10 above, 194-195. 
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Competitive Tendering, Out-sourcing and the Acquired 
Rights Directive 


Vivien Shrubsall* 


In March 1997 the European Court of Justice reached a decision which necessitates 
a reappraisal of the application of the Acquired Rights Directive! to competitive 
tendering and out-sourcing. Up until that time, largely as a result of the decisions 
of the European Court in Spijkers, Daddy’s Dance Hall, Rask and Schmidt, one 
started from the presumption that any transfer of services was likely to be caught 
by the Directive, and so was subject to our national Transfer of Undertakings 
(Protection of Employment) Regulations (TUPE).? However, in Süzen v Zehnacker 
Gebaudereinigung GmbH and Lefarth GmbH“ the ECJ held that the mere loss of a 
service contract to a competitor cannot by itself indicate the existence of a transfer 
within the meaning of the Directive. The transfer of a service contract is not a 
transfer of a part of a business within the Directive ‘if there is no concomitant 
transfer of significant tangible or intangible assets or the taking over by the new 
employer of a major part of the workforce, in terms of their numbers and skills, 
assigned by the predecessor to the performance of the contract’.> 

The facts of Süzen were that the applicant and seven other cleaners were 
employed by Zehnacker and worked as cleaners at the premises of a private church- 
run school, in accordance with a contract between the school and Zehnacker. The 
school terminated the contract with Zehnacker with effect from the end of June 
1994 and contracted-out the cleaning to another company, Lefarth. Since Zehnacker 
had no other work to which the workers could be assigned, the applicant and the 
seven other cleaners were dismissed. The applicant sought a declaration that her 
dismissal was ineffective, ie that under the Directive she should still be engaged to 
clean the school, though employed by Lefarth instead of Zehnacker. The European 
Court ruled® that it was for the national court to establish whether a transfer had 
occurred in the case but, in the light of the interpretative guidance given, the 
inevitable conclusion must be that the Directive did not apply to transfer the 
cleaners across to Lefarth. There was no evidence that Lefarth took over any assets, 
nor offered to re-engage any of the workers dismissed by Zehnacker. 


—_ LLU 


* Faculty of Law, University of Exeter. 


1 Council Directive 77/187/EEC on the approximation of the laws of the Member States relating to the 
safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of 
businesses. 
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Danmark v Daddy's Dance Hall A/S [1988] IRLR 315, ECJ; Rask v ISS Kantineservice A/S [1993] 
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3 Transfer of Undertakings (Protection of Employment) Regulations 1981 SI 1794, implementing the 
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The Court reviewed and endorsed the earlier cases of Spijkers, Schmidt, Sophie 
Redmond and Merckx,’ and repeated the need for a transfer of an identifiable and 
stable economic entity. It held that an entity, which it said was ‘an organised 
grouping of persons and assets facilitating the exercise of an economic activity 
which pursues a specific objective’ ,® cannot be reduced to the activity entrusted to 
it. Something more is needed and that something more must ‘emerge from other 
factors, such as the entity’s workforce, its management staff, the way in which its 
work is organised, its operating methods, or the operational resources available to 
it’. 

The Advocate-General’s opinion in the case was that the termination of a 
cleaning contract with one undertaking and the subsequent award of that contract 
to another undertaking does not, without more, fall within the scope of the 
Directive. He thought it significant that there was no relationship or link between 
Zehnacker and Lefarth and that no tangible or intangible assets passed. All that 
passed was the right to carry out the cleaning service at the school. According to 
Advocate-General La Pergola, a transfer of a part of a business has to include the 
transfer of some assets, though minimal assets may be enough in the case of 
service undertakings, and there can be no transfer without a link between the 
transferor and transferee. Whilst the ECJ judgment produced the same overall 
result as that proposed by the Advocate-General, it did not endorse his pre- 
requisites for a transfer. Both those principles had been argued and rejected in 
earlier cases before the ECJ!’ and the Süzen Court did not resurrect them. 
However, it did say that the lack of a contractual link may point to the absence of a 
transfer, just as a transfer of assets may point towards a transfer. But both these 
factors are indicative, not conclusive. 

The Court went on to say that the weight given to the various indicative criteria 
will necessarily vary according to the activity carried on. Where an economic 
entity is able to function without any significant tangible or intangible assets, the 
maintenance of its identity cannot, logically, depend on the transfer of such assets. 
The decision in Spijkers had already established the relevance of whether or not the 
majority of employees were taken over. In certain labour-intensive sectors a group 
of workers engaged in a joint activity on a permanent basis may constitute an 
economic entity. According to the ECJ, such an entity is capable of maintaining its 
identity after it has been transferred where the new employer does not merely 
pursue the activity in question but also takes over a major part, in terms of their 
numbers and skills, of the employees specially assigned by his predecessor to that 
task. 

The principle now established by the Sizen decision is equivalent to the 
amendment to the Directive which was proposed by the European Commission! in 
the Autumn of 1994: the transfer of an activity cannot, without more, constitute a 
relevant transfer within the meaning of the Directive. The amendment was never 
adopted but this European Court decision achieves the same result, at least in 
respect of the replacement of one service provider by another but also, it will be 


a ae 
7 Spijkers and Schmudt (above); Dr Sophie Redmond Stichting v Bartol [1992] IRLR 366, ECJ; Merckx 
v Ford Motors Co Belgium SA [1996] IRLR 467, ECJ. 


10 See particularly Spijkers and Schmidt (above) for a consideration of the necessity for assets to move 
across and Daddy's Dance Hall A/S (above) for the European Court’s observations on the necessity 
for a link between the transferor and transferec. 
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argued, in respect of the contracting-out of a service previously performed in- 
house. The Court has now given guidance on what more is needed to turn a transfer 
of an activity into a transfer of a business, or part of a business, ie a transfer of 
significant tangible or intangible assets or, for certain labour-intensive sectors 
where no assets other than the workforce are involved, the transfer of a major part 
of that workforce, in terms of numbers and skills. 

The decision does not affect the usual type of business transfer, the 
determination of whether there is a relevant transfer to which the Directive 
applies will continue to require a consideration of the extent to which premises, 
plant, equipment, goodwill, intellectual property rights, work in progress and 
employees have moved across. But where it is an activity, ie a service contract, 
which is being transferred, the effect of Süzen is to make the application of the 
Directive in labour-intensive service sectors depend on the willingness and consent 
of the transferee to take the transferor’s workforce. It is true that if the transferee 
consents to take ‘a major part’!? that will be enough to constitute a transfer and 
oblige him to take the rest of the workforce on the same terms of employment. But, 
according to Süzen, the transferee needs to consent to take at least enough of the 
workforce to amount to ‘a major part’ before the Directive is triggered. That result 
does not sit well with the ECJ decision in Rotsart'? that employment contracts 
existing at the time of a relevant transfer are transferred automatically, irrespective 
of any contrary intention on the part of the transferor and transferee and 
irrespective of the transferee’s refusal to accept his obligations under the Directive. 

According to the Süzen principles, if the transferee of a service is careful not to 
take any significant other assets, it seems he can refuse to take any of the 
workforce to prevent the Directive applying at all. So, for example, if a local 
authority switches its housing maintenance function from Contractor A to 
Contractor B, provided the incoming concern takes no, or only insignificant, 
tangible and intangible assets, it can avoid being bound by the employment 
obligations to the workers who were previously employed on that function by 
Contractor A, even though it will be maintaining the same housing stock in the 
same region. In fact, its refusal to take the workforce will be determinant of 
whether the transfer is caught by the Directive! 

This is to turn the Directive on its head. The main consequence of the application 
of the Directive, ie the transfer across of employment contracts, is now the 
principal factor in determining whether there is a transfer. Also, the result frustrates 
the intended operation of the Directive. The whole point of the Acquired Rights 
Directive was to protect workers caught up in such a transaction. The European 
Court says that the right to carry out a service is not, by itself, a business capable of 
transfer. It only becomes a business transfer within the Directive if the transferee 
takes on as well a major part of the workforce previously assigned to the 
performance of the service. The consequence is to allow a competitor to an existing 
supplier of services to tender on the basis that he does not have to take on existing 
staff on existing employment terms. That enables him to provide a cheaper, or 
more profitable, service by engaging workers on terms inferior to those enjoyed by 
the existing staff. The existing staff might well lose their jobs because, not only is 
the transfer outside the Directive’s automatic shift of employment contracts to the 
transferee, the transferor may well have insufficient alternative work on which to 
deploy them, so all the workers end up with are redundancy payments from the 
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transferor. That is exactly what the Directive was meant to prevent and the position 
is just as though the Directive had never been adopted. 

The decision distorts the competitive tendering exercise and acts to the 
disadvantage of any existing supplier of services. If tenderers do not have to bid on 
the basis that terms and conditions of workers performing the service will be no 
less favourable than they are at present, it is almost inevitable that any new bidder 
would try to put in a lower tender on the basis that he would pay staff less. That 
actually encourages the loss of the contract by the existing provider and the 
consequent loss of jobs. Of course, in practice, the ability of the competitor to 
undercut by providing the service at lower rates will depend on the nature of the 
service, the degree of skill involved and the state of the local labour market. Since 
the match of demand and supply will vary from one set of circumstances to 
another, the availability of the Directive’s protection will be unpredictable. It could 
well end up applying only to changes of contracts for services performed by skilled 
workers in areas of comparatively high employment. 

The better solution, it is suggested, would have been to endorse the view that 
an activity, by itself, is not a business, to recognise that the deployment by the 
transferor of an identifiable workforce on the performance of an activity or 
service contract can be enough to tum an activity into an economic entity and 
then to treat the loss or transfer of such an entity as a relevant transfer within 
the meaning of the Directive. The European Court in Süzen did adopt the first 
and second part of that approach but failed to adopt the crucial third part. The 
Court referred to an economic entity as ‘an organised grouping of persons and 
assets facilitating the exercise of an economic activity which pursues a specific 
objective’.'* It recognised that in some service activities there are no assets 
other than the workforce and, in such labour-intensive sectors, a group of 
workers engaged in a joint activity on a permanent basis may constitute an 
economic entity. So the second part of the solution advocated is established: 
where an identifiable workforce is deployed by the transferor on the 
performance of a joint activity that is capable of constituting an economic 
entity. To achieve the third stage it is necessary to treat the deployed workforce 
as such an integral part of the entity that it cannot be divorced from the activity; 
if the activity on which the identifiable workforce is engaged on a permanent 
basis is transferred, the workforce goes with the activity as a transfer of the 
economic entity. However, that is not the result reached in Süzen. Even where 
there is an identifiable and permanent workforce performing an activity, the 
European Court decision allows the transferee to take the activity and decline to 
take the workforce. 

By way of justification, in Süzen the Court said: 


service undertaking previously entrusted with the contract does not, on losing a customer, 

thereby cease fully to exist, and a business or part of a business belonging to it cannot be 

considered to have been transferred to the new awardee of the contract. 

However, where an identifiable workforce is deployed on the performance of a 
particular service activity or contract, so as to constitute an identifiable economic 
entity in accordance with the argument above, the loss of the activity or contract 
does mean the loss or cessation of a business or part of a business. Such a case 
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Should be a relevant transfer within the Directive and the transferee should have no 
choice but to accept the transfer of the employment contracts. 

Two different sets of circumstances should be considered. Firstly, if an 
undertaking carries out several service contracts of a similar nature for several 
parties and deploys a mixed pool of labour in the performance of those collective 
contracts, when it loses one of those contracts to a competitor that would not be a 
relevant transfer. It would be merely the loss of a commercial contract or a transfer 
of an activity, not a transfer of an identifiable unit, and the Directive would not 
apply. But where an undertaking deploys an identifiable workforce wholly or 
mainly on the performance of a particular activity or service contract which 
involves no significant tangible or intangible assets other than the workforce and 
loses that service contract to another undertaking, there would be a transfer within 
the Directive. That is the loss or cessation of a business or part of a business by the 
transferor and the economic unit moves across to the transferee. The workforce is 
an integral part of the economic entity and the transferee cannot have just the 
activity. Any other interpretation frustrates the purpose of the Directive. It would 
be for the national court to look at the evidence in the particular case to determine 
whether the transferor did deploy an identifiable workforce on the performance of 
the labour-intensive activity so as to constitute an economic entity. Applying those 
principles to the facts of the Säen case itself, the likely finding would have been 
that there was a transfer protected by the Directive. 

Though the facts in Süzen actually concemed a trilateral situation, ie the 
replacement by the recipient of services of one outside provider with another, as 
would occur after a competitive tendering exercise and which is often referred to as 
‘second generation’ out-sourcing, it is argued that the principles enunciated by the 
European Court also apply to bilateral ‘first generation’ out-sourcing, ie the 
contracting-out to an external provider of services which were previously 
performed by directly employed workers. Indeed, the same argument can be used 
for the application of Süzen where a service has been contracted-out and is then 
brought back in-house.'® In logic, it is impossible to make any distinction." 
Whether it is first or second generation out-sourcing, what is being transferred is a 
service and Süzen says that the transfer of a service alone is not enough to trigger 
the Directive; the service only becomes an entity capable of transfer if the 
appropriate business assets are added or, if it is a labour-intensive service having 
no assets other than a separate and identifiable workforce, that identifiable 
workforce is added. In the latter case, according to Süzen, there is no actual transfer 
unless the ‘transferee’ takes over a major part of that workforce from the 
‘transferor’. There is nothing in the expression of those principles to distinguish 
between first and second generation arrangements. The application of the same 
requirements for a transfer to first and second generation out-sourcing is also 
consistent with earlier cases of the European Court, particularly Daddy’s Dance 
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queue to come before the European Court of Justice And sce John McMullen, ‘Atypical Transfers, 
Atypical Workers and Atypical Employment Structures — A Case for Greater Transparency in 
Transfer of Employment Issues’ (1996) 25 Industral Law Journal 286 for argument for a broad 
approach to the application of TUPE and the Acquired Rights Directive. 

17 This was also the view of Kennedy LJ in the post-Suzen Court of Appeal decision in Betts v Brintel 
Helicopters Ltd [1997] IRLR 361. The case involved a second generation out-sourcing arrangement 
but, save for the obvious (and unnecessary) contractual relationship between transferor and transferee 
in a first generation arrangement, Kennedy LJ could see no distinction between them. The caso is 
discussed further below. 
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Hall, which established that an indirect transfer should be treated in the same way 
as a direct transfer, ie that a transfer from A to B to C should be regarded as a 
transfer from A to C. The fact that a transfer takes place in two phases does not 
exclude the applicability of the Directive as long as the economic unit retains its 
identity. The emphasis is placed on tracking the economic unit. It should follow 
that in determining whether the economic unit retains its identity a direct transfer is 
treated in the same way as an indirect transfer. 

It is true that in Rask and Schmidt, which both involved first generation out- 
sourcing, the European Court found there had been relevant transfers. However, in 
both those cases significant assets were transferred; in Rask, which concerned the 
out-sourcing of the management of a staff canteen facility, premises, equipment, 
free utilities and employees were transferred; and in Schmidt, where the cleaning of 
the premises of a branch of a bank was contracted-out, the transferee was willing to 
take the workforce, though that workforce was composed of only one part-time 
employee who, in fact, refused to transfer because she claimed that the terms 
offered were inferior. Both those cases are consistent with Suzen and support the 
application of the same test of a transfer to first generation out-sourcing. 

If it is right that the Szen principles apply to first generation out-sourcing as 
well as competitive tendering, the decision produces even more alarming results. 
An undertaking could contract-out services, (the catering function, the personnel 
function, the cleaning of premises, the portering function, the provision of financial 
or legal services etc), which were previously provided by directly-employed 
labour, to a contractor who is careful to take no equipment, supply contracts or 
other assets and who, apparently, can avoid the application of the Directive by 
taking none of the staff. Süzen allows the transferee to decide whether the Directive 
and TUPE apply! The first undertaking saves the continuing cost of the wages bill, 
subject to the payment of redundancy compensation, the contractor makes a profit 
because, subject to the state of the labour market, he can undercut the previous 
employment terms and the employees previously engaged directly on the 
performance of the service lose their jobs. The Acquired Rights Directive must 
have been intended to apply in such circumstances but the Süzen decision prevents 
it from doing so. 

The effect on some sections of the British workforce will be especially 
significant because of the widescale implementation of compulsory competitive 
tendering of public sector services by local government required by the Local 
Government Act 1988 and because of the incentives and encouragement given to 
central government and national health trusts to test the market in the delivery of 
support services.'* Out-sourcing and competitive tendering, first and second 
generation, have become commonplace for support or peripheral services. After 
initial reluctance from national courts and tribunals to regard such arrangements as 
transfers within TUPE, following the Court of Appeal decision in Dines v Initial 
Health Care Services Ltd and Pall Mall Services Group Ltd, they came 
uniformly to be regarded as caught by the employment protection provisions of 
TUPE. However, after Siizen, the presumption that there is a relevant transfer must 
be reversed. Now a transfer of services will only be a transfer subject to TUPE 
where there is a transfer of significant tangible or intangible assets as well or where 
the transferee takes over a major part of the workforce. In the case of a change of 





18 See McMullen, ibid note 16. 
19 [1994] IRLR 337. The Court of Appeal relied heavily on the European decisions in Spijkers, Rask, 
Schmidt and Daddy’s Dance Hall. 
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contractor, the new approach may leave the first contractor stranded with accrued 
employment rights which all parties thought would pass automatically to any 
incoming provider if he lost the contract. Indeed, the terms of the original out- 
sourcing contract might well have been predicated on the assumption that he had to 
take the workforce and their accrued rights but that he could pass them on to any 
new contractor. 

In Betts v Brintel Helicopters Ltd and KLM ERA Helicopters (UK) Lid™® 
Kennedy LJ in the Court of Appeal said that Süzen represented ‘a shift of 
emphasis, or at least a clarification of the law’?! and that some of the reasoning of 
earlier decisions, if not the decisions themselves, may have to be reconsidered. The 
carrying on of an activity in substantially the same way is no longer a transfer of an 
undertaking. The Court allowed an appeal against the High Court finding that the 
transfer of the provision of helicopter services to and from oil rigs in the North Sea 
for Shell UK was the transfer of an undertaking within the Directive and the TUPE 
regulations. The incoming contractor took over no assets and did not employ 
anyone who had previously worked for the old contractor. Though cases like Dines 
which involve a transfer of significant assets as well as the transfer of the service 
will remain subject to the Acquired Rights Directive and therefore to TUPE, the 
transfer of a labour-intensive service will not be covered unless the transferee 
agrees to take a major part of the workforce. It seems now that cases like Securicor 
Guarding Ltd v Fraser Security Services Ltd? would not go the same way after 
Süzen. The EAT held there that the Directive and TUPE applied where a security 
contact was lost in a competitive tendering exercise. The incoming contractor had 
refused to take on the two security guards deployed on the security activities at 
their old rate of pay and no other assets moved across to the incoming contractor. 
Even so, the EAT found that the effect of the Directive and TUPE was to oblige the 
new contractor to take on the two security guards and match their existing pay 
rates. The EAT said that the basic policy of the Directive and TUPE was that 
employees should be protected where the undertaking in which they work is 
transferred ‘over their heads’. However, following Süzen, that decision and others 
like it must be suspect. 

A further problem with the Süzen decision is the uncertainty generated over what 
is meant by ‘a major part of the workforce, in terms of their numbers and skills, 
assigned by his predecessor to the performance of the contract’.”? That formulation 
suggests that, having identified that a separate workforce is wholly or mainly 
deployed on the particular activity which is now transferred, one does not merely 
count heads and look for at least a majority moving across to the transferee. Even if 
the issue were reduced simply to a numbers count, one could argue over whether 
part-time staff had to be entered as proportions of full-time equivalent workers for 
the purpose of the count and whether workers who were mainly deployed on the 
particular activity counted as full or proportionate workers. However, it is clearly 
more complicated than that: the application of the ECJ’s test requires the skills 
previously deployed on the performance of the activity transferred to be considered 
as well. This suggests that it is necessary to identify a pool of staff resource made 
up of both numbers of workers and their respective skills and then determine 
whether ‘a major part’ has moved to the transferee. 


SSS 


20 [1997] IRLR 361. 
21 [1997] IRLR 361, 366. 
22 [1996] IRLR 552. 
23 ECJ judgment para 23. 
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No doubt the ECJ would say, if the matter were a subject of reference, that it was 
for the national court to determine whether, on the facts of the particular case, a 
major part of the workforce had been transferred. But that does not assist with the 
immediate practical application of the test. Presumably, a particularly skilled 
worker who was taken on by the transferee could balance out three, or maybe half a 
dozen, others who were unskilled or less skilled and were not transferred. The 
balancing process would depend on the relative skills of the workers involved. That 
in tum suggests that some sort of skills evaluation exercise would have to be 
undertaken. The inevitable effect of that test is that an incoming contractor in the 
service sector would avoid the whole issue by taking none of the transferor’s 
tangible or intangible assets or any of the workers at all. But the Süzen judgment 
permits a result which is more bizarre: provided he does not take ‘a major part’ of 
the staff resource, a transferee can pick and choose which workers he will take. The 
skilled, and therefore marketable, worker is likely to be chosen by the transferee 
and the unskilled or low-skilled workers, who most need the protection of the 
Directive, are likely to be left behind. 

In conclusion, the European Court’s decision in Süzen represents a major change 
of approach to the application of the Acquired Rights Directive to the transfer of 
service undertakings and service contracts and creates a significant gap in 
employment protection rights. Before Süzen the presumption was that such 
transfers would be subject to the Directive; after Sdzen that presumption is 
reversed. The effect of the decision is to allow the transferee to choose whether or 
not to take on the workforce who previously performed the services, provided he 
takes over no other significant tangible or intangible assets. Though the facts of the 
case involved ‘second generation’ contracting-out, there is no logical reason why 
the principles established in the case should not also apply to ‘first generation’ 
contracting-out arrangements. The European Court has previously made it clear 
that the application of the Directive does not depend on a contractual link between 
transferor and transferee. In short, the decision frustrates the intended operation of 
the Directive and it may distort competitive tendering exercises to such an extent 
that job losses are actually encouraged. Moreover, the application of the principles 
expressed in the judgment are unclear and those who most need it are at greatest 
risk of not enjoying the protection of the Directive. 
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A Duty to be Consistent? R v Director General of 
Electricity Supply, ex p ScottishPower plc 


Aileen McHarg* 


One notable consequence of privatisation for the major utility industries is not that 
their relationship with the state has thereby ceased, but that it has been legalised or 
juridified.' Compared to the situation under nationalisation, the industries are now 
subject to far more extensive and detailed statutory and licence obligations and 
face a range of new legal sanctions for breach, administered by dedicated 
regulatory offices. Perhaps surprisingly, though, disputes between the companies 
and their regulators over the proper interpretation of the new regimes have as yet 
rarely ended up in the courts. Indeed, R v Director General of Electricity Supply, 
ex p ScottishPower plc? is only the third reported action brought by a utility 
company against a regulator,’ and the first in the electricity sector.* 

Part of the explanation for this state of affairs may lie in the largely consensual 
relationships between regulators and the industries which have lingered on after 
privatisation,” and in the general leniency of the initial regulatory regimes. It is 
only as competition has begun to bite and/or regulation has become tougher that 
relations have become more adversarial and the companies have felt it necessary 
to resort to legal action to defend their position.® No less important, though, is 
the fact that juridification of government-utility relations is incomplete. Although 
the legal expectations of the companies are now much more precise, the 
regulators themselves continue to enjoy very broad discretionary powers, thereby 


* Department of Law, University of Bristol. 


1 Seo generally C. Scott, The Jundification of Regulatory Relations in the UK Utilities Sectors’ in J. 
Black, P. Muchlinski and P. Walker (eds), Commercial Regulation and Judicial Review (Oxford: Hart 
Publishing, forthcoming 1998). 

Lexis, 3 February 1997 (CA). 

Both major telecommunications companies have brought actions against their regulator — Mercury 
Communications Lid v Director General of Telecommunications [1996] 1 All ER 575 (HL); R v 
Director General of Telecommunications, ex p British Telecommunications plc, Lexis, 20 December 
1996. 

4 Though the electricity regulator has been successfully challenged in the past (on a narrow point of 
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5 This is the result partly of habit and partly of design, as most of the companies have realised that it is 
not in their best interests to antagonise the regulator. The one company which did adopt an adversarial 
approach from the outset — British Gas — has lived to regret it. 

6 They also appear to be using the threat of legal action more often as part of the regulatory bargaining 
process. In the electricity sector, for example, the Public Electricity Suppliers were reported as 
threatening to seek judicial review of the obligations that the regnlator has proposed they should bear 
once the supply market ıs fully opened to competition in 1998 — see, eg, Financial Times, 5 
December 1996. 
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reducing the prospects of successful legal challenge to their actions.’ The extent 
of this discretion, coupled with inadequate accountability, has been the cause of 
much complaint, not least from the industries. In view of their profitability, the 
latter have not received much sympathy from the media or general public. 
However, the Court of Appeal’s decision in ScottishPower — quashing as 
irrational the Director General of Electricity Supply’s (DGES) refusal to amend 
ScottishPower’s licence in line with that of its sister company, Scottish Hydro- 
Electric — gives further reason to believe that the companies may have found in 
the judiciary a more responsive audience for their allegations of unfair 
treatment. Moreover, the case addresses one of the most frequent criticisms of 
the current regulatory regimes, namely the potential for inconsistency between 
and within industries. 


The facts 


The current dispute originated in the DGES’s review in 1993/4 of the licence 
controls on ScottishPower’s and Hydro-Electric’s supply and distribution prices,” 
and relates specifically to an element of the price control regime unique to the 
Scottish companies — the Great Britain Yardstick (GBY). Although electricity 
generation is in theory a competitive activity throughout the United Kingdom, the 
vertically-integrated nature of the Scottish industry? and the absence of a 
wholesale generation market equivalent to the England and Wales Pool mean that 
there is little competitive pressure on generation costs in Scotland independent of 
competition in the supply market. Accordingly, the supply licences place a limit on 
the extent to which the companies can pass generation costs onto consumers in the 
part of the market which is not yet open to supply competition (the franchise 
market).!! From 1990/1 until 1993/4, this was determined by reference to a fixed 
indexed purchase price (IP), but between 1994/5 and 1997/8, IP has gradually been 
replaced by a control based on the market price for electricity in England and 
Wales, namely GBY. 





Reg h ’s Profitability (London: 
of Industry, 1983); C.D Foster, Privatisation, Public Ownership and the Regulation of 
Natural Monopoly (Oxford: Blackwell, 1992) 187-197, 259-267. 
8 See in particular Mercury, n 3 above, and my criticism of it — ‘Regulation as a Private Law 
Function?’ [1995] PL 539. More recently, though, the British Telecommun:cations case, note 3 above, 
was unsuccessful in the Divisional Court — see further n 45 below, and accompanying text. 


(Birmingham: OFFER, September 1993). 

10 ie, all four activities are performed by the same company, albert with accounting separation between 
the different businesses, rather than by different companies as in England and Wales. The structure of 
the industry is different again in Northern Ireland. 

11 This covers all customers with demand leas than 100kW — ie, domestic and small business premises 
Until 1998, such customers can buy electricity only from their local Public Electricity Supplier. 
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GBY was originally based on the price paid by the English and Welsh 
Regional Electricity Companies (RECs) for supplies to their total market. During 
the review, however, both companies argued that it should be redefined to refer 
to purchase costs for the franchise market only, these being higher than the 
former due to the ‘peakier’ nature of domestic demand.'* This was rejected by 
the regulator on the grounds that the costs of electricity for franchise customers 
in England and Wales are higher than those in Scotland, because the RECs are 
obliged to buy coal-fired generation at above-market rates,'* and because the 
continuation of the IP element until 1998, albeit decreasing in significance, 
meant that the price formula was already generous to the companies.!4 Despite 
losing this argument, ScottishPower decided to accept the price control package 
proposed by the DGES,’° and its licence was modified with effect from April 
1995.'© But Hydro-Electric rejected the proposals, on this and various other 
grounds, and was therefore referred to the Monopolies and Mergers Commission 
(MMC).!7 The MMC reported in May 1995, finding inter alia that continuation 
of the existing definition of GBY would operate against the public interest since 
it would oblige Hydro-Electric to charge a below-market rate for its electricity, 
which would be a deterrent to competition when the supply franchise ends in 
1998.! The regulator accepted this recommendation and amended Hydro- 
Electric’s licence. However, in spite of his earlier commitment to consider the 
implications of the report for the company, he refused to make the same change 
for ScottishPower, arguing that to do so would be incompatible with his 
statutory duty to protect customers in respect of prices charged.'? Whereas the 
increased revenue earned by Hydro-Electric as a result of the redefinition of 
GBY was almost cancelled out by other licence modifications recommended by 
the MMC, in particular a tightening of its distribution price control beyond that 
initially proposed, there would be no such off-setting amendment in 
ScottishPower’s case. 

In December 1995, the company sought leave to apply for judicial review of this 
decision.” Leave was granted, but the application was dismissed at first instance 
by Ognall J. ScottishPower then appealed to the Court of Appeal. 


12 Electricity cannot easily be stored, but has to be generated as and when demand arises. Industral use 
tends to be more constant than domestic, hence the latter contributes to ‘peaks’ in the demand on the 
system. In order to minimise overall costs, the industry is obliged to use the cheapest generation sets 
available in merit order, sufficient to produce the amount of electricity required. As demand peaks, 
more expensive generation sets are used and the price of electricity rises accordingly. 

13 Asa result of government pressure to support the domestic coal industry. 

14 Monopolies and Mergers Commission, Scottish Hydro-Electric plc, (London: HMSO, May 1995), 
paras 2.76 and 2.78 

15 The Scottish Distribution and Supply Price Controls: Proposals, (Birmingham: OFFER, September 
1994). 

16 s 11 Electricity Act 1989 allows the regulator to amend a licence with the consent of the licence 
holder. However, he must first give notice of the proposed modification to interested parties and allow 
28 days for comment. The Secretary of State also has power to veto the amendment. 

17 Where the parties cannot agree on a licence modification, ss 12-14 of the Act allow the regulator to 
refer the matter to the MMC. If the latter finds that continuation of the existing licence conditions 
would operate against the public interest, the DGES may then amend the licence without the 
licensee’s consent. Again, however, he must first follow a notice and comment procedure. If the 
MMC finds no adverse effects to the public interest, no amendment can be made. 

18 n 14 above, para 2.81. 

19 s 3(3)\aXi) Electricity Act 1989. 

20 The only explanation given for proceeding in the English rather than the Scottish courts is that 
OFFER’s headquarters are in Birmingham. However, as a Great Britain regulator, there is no obvious 
reason why proceedings could not have been brought in the Scottish courts. 
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The decision 


According to Ognall J, there were essentially two disputed issues in this case: first, 
whether the decision not to amend the definition of GBY in ScottishPower’s 
licence was founded on an irrational basis; second, whether, on a true construction 
of the MMC report, the finding as to the adverse effects to the public interest of 
continuing the unaltered definition applied to the years between 1995 and 1998 or 
only from 1998. The Court of Appeal agreed with the judge that this latter point 
was peripheral; since the regulator had modified Hydro-Electric’s licence with 
effect from April 1995, the central question was whether he was obliged to treat 
ScottishPower in the same way. 

The company attacked the DGES’s reasons for not doing so on several grounds. 
First, since Hydro-Electric’s distribution price control was set by the MMC to 
match that of ScottishPower, this could not justify treating the two companies 
differently on the GBY issue. Second, the Commission’s decision on the former 
issue was entirely independent of its reasoning on the proper definition of GBY. 
The distribution control was set by reference to the revenue needs of that business, 
not simply to counteract the effect of the redefinition of GBY, and was therefore 
irrelevant in deciding whether to apply the latter to ScottishPower. Indeed, such an 
approach would have breached the licence prohibition on cross-subsidy between 
the distribution and supply businesses. Third, the fact that ScottishPower had 
consented to the DGES’s proposals was also irrelevant. To correct in the 
company’s licence that which had been corrected in Hydro-Electric’s would not 
produce any impermissible windfall, but would merely secure to ScottishPower 
what it should, on the findings of the MMC, have been allocated in the first place. 
Finally, the regulator’s refusal was contrary to the policy and objects of the 
Electricity Act 1989 because it failed to give effect to the MMC’s adverse public 
interest finding. 

In response, the DGES pointed, first, to the fact that the Commission had only 
looked at Hydro-Electric’s distribution price control and not that of ScottishPower. 
Since it was impossible to know what it would have recommended for 
ScottishPower, no conclusions could be drawn from the current alignment of the 
two controls as regards the alignment of GBY. Second, he argued that he was 
entitled to take account of the ‘overall picture’ in deciding whether to amend 
ScottishPower’s licence. There was no express provision in the Act requiring him 
to consider each element of the business separately and to do so would be contrary 
to his duty to protect consumers, especially since the price control regime produces 
an overall price for electricity which is an aggregate of the prices for each 
component activity. In any case, there was no evidence that ScottishPower would 
be obliged to make a cross-subsidy if GBY was not amended. Finally, while the 
DGES conceded that ScottishPower’s consent to its licence modification was not 
decisive, he argued that this was a relevant consideration because it implied that 
the company had considered that his proposals would secure it adequate finance 
over the price control period. 

The Court of Appeal steered a middle course between these two sets of 
arguments. Sir Ralph Gibson, giving judgment for the court, agreed that the 
regulator was entitled, and indeed required, to have regard to the overall picture in 
determining the implications of the MMC report for ScottishPower. But, this meant 
that he should have considered whether his statutory duties required him to propose 
any additional licence amendments to accompany the redefinition of GBY, as 
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ScottishPower was entitled to the latter on grounds of fairness. The DGES was 
perfectly capable of deciding what the MMC might have concluded for the 
company as regards its distribution price control, and another reference could have 
been made had it disputed his interpretation. Further, the court held that 
ScottishPower’s agreement to the original proposals was of little significance in 
determining the implications of the MMC report for the company. Its directors’ 
views about what would be a sufficient income for the supply business were of no 
assistance in determining the proper definition of GBY, since Parliament provided 
that the MMC’s opinion should prevail in this situation. Having thus concluded 
that the regulator had no valid basis for his refusal to amend ScottishPower’s 
licence, the court considered that the remaining grounds of attack did not matter. 
However, it was not persuaded that the cross-subsidy argument could have 
afforded the company a separate ground for quashing the decision because it had 
not been shown that this would actually have been necessary had the licence 
remained unmodified. 

It is a pity that the court did not explore this last issue more fully. Claiming that 
particular proposals will involve them in unlawful cross-subsidies is a favourite 
tactic used by the utility companies in the regulatory bargaining process, and it 
appears that regulators in different industries interpret the concept in different 
ways.”! Moreover, given the terms of the licences, there is at least an argument for 
saying that the DGES’s duty ‘to secure that licence holders are able to finance the 
carrying on of the activities which they are authorised by their licences to carry 
on’?? applies to each business independently, thus potentially conflicting with his 
interpretation of his duty to customers. 

Nevertheless, the decision in ScottishPower is intriguing enough as it stands. 
Under the rubric of a ground of review designed to catch extreme abuses of power, 
the Court of Appeal has been highly prescriptive about the way in which the DGES 
should have exercised his discretion. The key question is why did the court attach 
so much importance to the need for consistency in the interpretation of GBY? 

Section 3 of the Electricity Act 1989 sets out a range of objectives to which the 
DGES is obliged to have regard in carrying out his statutory functions,” but it 
makes no reference to the desirability of treating licensees in a like manner. The 
general duties are not, however, necessarily exhaustive of the considerations 
relevant to regulatory decision-making, and there are cases in other contexts in 
which a duty to take account of the need for consistency has been implied.” In 
ScottishPower, though, the court must have seen consistency as more than merely a 
relevant consideration since it is clear from the judgment that the DGES had 
actually taken this factor into account.” In fact, the court’s reasoning has the 
curious effect of making equal treatment a more important consideration than the 
regulator’s statutory duties, because the latter could only be pursued subject to the 
redefinition of GBY rather than the decision as to GBY being governed by the 
statutory duties. There are also precedents in which inconsistency has led directly 
to decisions being quashed on grounds of Wednesbury unreasonableness or 


21 See S. McCue & A. Boggs ‘What is Cross-Subsidy?’ (1994) 5 Util LR 3. 

22 +s 3(1\b) Electricity Act 1989. 

23 He must act ‘in the manner which he considers is best calculated’ to fulfil the general duties. 

24 og, R v Birmingham CC, ex p Steptonhurst Lid [1990] 1 All ER 1026; R v Home Secretary, ex p 
Walsh, The Times, 17 December 1991. 

25 Sir Ralph Gibson cites the regulator’s letter to the company of 14 September 1995 explaining the 
reasons for his decision in which he states that: ‘I agree that, other things being equal, there is 
advantage in treating similar cases consistently. But this is only one of several considerations that I 
need to take into account...’ 
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irrationality.2° Again, however, it seems rather extreme to describe the DGES’s 
refusal to modify ScottishPower’s licence in these terms. As Galligan points out, 
there is no necessary connection between inconsistency and irrationality, so long as 
the decision-maker has a reason for departing from his or her previous ruling.” 
Here the DGES was acting for a reason — to protect consumers — and one which 
the court itself implicitly viewed as legitimate. Thus, inconsistency appears to have 
been treated almost as a ground of review in its own right. But unlike European 
law, and despite the best efforts of some commentators,”* there is as yet no such 
independent principle of good administration in English law.” Quite the opposite: 
administrative authorities cannot ‘pursue consistency at the expense of the merits 
of individual cases,’ nor, subject to the doctrine of legitimate expectations, can 
discretion be fettered in advance.*' If the DGES had announced prior to the 
publication of the MMC report that he would apply its conclusions to 
ScottishPower as well as to Hydro-Electric he would surely have been open to 
challenge. 

In any case, the issue of how much weight the regulator should have given to the 
desirability of consistency in deciding whether to modify ScottishPower’s licence 
begs the more fundamental question of whether he had a duty even to consider the 
matter at all. This was not directly addressed by the Court of Appeal, the DGES 
having implicitly conceded the point by accepting that his decision should be 
quashed if he was found to have no rational basis for treating the two companies 
differently. It is not, however, obvious that he did have any such duty. The 
obligation in section 14 of the Act to take action to remedy any adverse effects to 
the public interest specified by the MMC applies quite plainly only in relation to 
the licensee directly concerned. As regards other companies, the DGES does have 
a duty to keep matters in the industry under review,°” but he is only bound to seek a 
licence modification, or take other regulatory action, if he considers this necessary 
to fulfil one of his general duties, which he did not in ScottishPower s case. Once 
again, for the court to have required modification when the only justification was 
in the interests of consistency was to elevate this to the status of an independent 
principle more important than the express words of the statute. It was also contrary 
to the spirit of the statutory scheme since, under the system of incentive regulation 
which operates in the utility industries, reopening a price control in the middle of a 
price period is viewed as a highly unusual and undesirable event. Witness the 
furore which greeted the DGES’s March 1995 decision to reconsider his proposals 
for modifying the RECs’ distribution price controls, even though he did so during 
the statutory consultation period before the licence changes had been made. 

The most likely explanation for the decision in ScottishPower is that it was 
influenced by a perception of the MMC’s role in the regulatory system as being 
equivalent to that of an appeal court. In other words, the Commission’s rulings as 
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26 og, Kruse v Johnson [1898] 2 QB 91; R v Hertfordshire CC, ex p Cheung, The Times, 4 April 1996; R 
v Tower Hamlets BC, ex p Alı (1992) 25 HLR 158. 

21 Discretionary Powers: A Legal Study of Official Discretion (Oxford: Clarendon Press, 1986) 
(reprinted with corrections in paperback 1990) 150-151. 

28 See J. Jowell and A. Lester, ‘Beyond Wednesbury. Substantive Principles of Administrative Law’ 
[1987] PL 368. 

29 See R v Special Adjudicator, ex p Kandasamy, The Times, 11 March 1993, per Hidden J. 

30 Merchandise Transport Ltd v British Transport Commission [1962] 2 QB 173, 193. 
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1994) 358-371. 
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33 See Maystart Lid v Director General of Telecommunicanons, Lexis, 17 February 1994 (CA) per 
Simon Brown LJ. 
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to the public interest were seen as creating authoritative precedents which should 
be followed wherever relevant. To the court, the DGES’s refusal to act in 
accordance with ‘the public interest’, as defined by the MMC, therefore appeared 
to be irrational. There is undoubtedly a body of opinion which thinks that this is the 
role that the MMC, or some similar body, should perform.” And the regulators do 
refer to previous MMC reports, relating both to their own and other industries, in 
justifying their decisions. Nevertheless, as the regulatory regimes currently 
operate, it is probably more accurate to characterise the Commission’s role as that 
of an arbiter rather than an appeal court, which is called upon to act when the 
normal process of bargaining between regulator and licensee has broken down. On 
this view, its reports are best seen as compromises tailored to the specific 
circumstances it is asked to review; they are pragmatic and policy-oriented, not 
objective decisions on questions to which there are right and wrong answers, an 
interpretation reinforced by the MMC’s own notorious inconsistency from case to 
case. Moreover, MMC reports are not binding on the regulator in their entirety. Its 
rulings on whether particular states of affairs are contrary to the public interest are 
conclusive, but its recommendations about how these situations should be 
remedied are only one factor which the regulator must consider in making any 
subsequent licence modifications?” and different solutions have sometimes been 
adopted.” Hence, on both counts, it does not follow that the Commission’s 
conclusions for one company should automatically be applied to all others. 


The implications of the case 


In May 1997, three months after the Court of Appeal’s decision, the DGES 
announced that he was to propose modifications to ScottishPower’s licence with 
effect from 1 April 19977 to alter the definition of GBY, and that consequently he 
had withdrawn his petition for leave to appeal to the House of Lords.” In return, 
ScottishPower agreed to reduce prices to franchise customers for 1997—1998 by 
two per cent. Nevertheless, its court victory left the company with a net revenue 
gain of £10 million for the year and meant that prices fell by less than would have 
been required had the price control formula remained unchanged.” The regulator 
is reported as having felt it not worthwhile to contest the issue further because of 
uncertainty about how the House of Lords might rule.*° However, this decision 
may have been influenced by the fact that the supply price controls are due to be 
replaced anyway in April 1988.*' In addition, his legal advisers were persuaded 
that the case was a special one, heavily influenced by its particular facts,*? which 





34 See, eg, Foster, n 7 above, 281-286; Report of the Commission on the Regulation of Privatised 
Utilities (London: Hansard Society/European Policy Forum, 1996). 

35 s 14(2) Electricity Act 1989. 

36 eg the Director General of Telecommunications modified BT’s licence in a manner different to that 
recommended by the MMC in its report on Telephone Number Portability (London: HMSO, 
November 1995). Similarly, the DGES for Northern Ireland has refused to accept the MMC’s views 
on the appropriate modification of Northern Ireland Electricity’s price controls — Northern Ireland 
Electricity plc (London: HMSO, April 1997) The Tunes, 7 August 1997. 

37 The company had already agreed that it would not seek to have the modification beck-dated to April 
1995. 

38 OFFER Press Release R22/97, 19 May 1997. 

39 The Herald, 20 May 1997. 

40 ibid. 

41 See OFFER Supply Price Restraint Proposals (Birmingham: OFFER, October 1997). 

42 Personal communication with the author, February 1997. 
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did not therefore create a precedent for close judicial supervision of the regulator’s 
discretion in other areas. 

This interpretation is probably correct. The court’s reasoning would certainly 
provide a flimsy basis on which to impose a general duty on the regulator to act in 
a consistent manner. Treating like cases alike is to most lawyers, as apparently to 
the Court of Appeal, an elementary principle of fairness, but it may be wiser in the 
context of the complex and fast-moving world of utility regulation to avoid the 
rigidities that such an obligation might create. As information and resource 
advantages are already heavily stacked in favour of the companies, a duty which 
has the effect of preventing the regulator achieving the best deal he can in each 
individual case may elevate fairness to the regulated above fairness to those whom 
regulation is designed to protect, namely consumers.*? The practical difficulties 
involved in determining when companies are sufficiently alike to be dealt with in 
the same way, or sufficiently different to require separate treatment, provide a 
further reason for avoiding a legal obligation on the regulator to be consistent. 

The case does have at least one important consequence, though. Its condonation 
of ScottishPower’s attempt to ‘free-ride’ on Hydro-Electric’s MMC reference, 
rather than incurring the trouble, expense and uncertainty this involved for itself, 
appears to give the green light to other utility companies who are unhappy with 
proposed licence modifications to act in the same way in future. Admittedly, 
ScottishPower was not allowed to take advantage only of the favourable parts of 
the MMC’s report. But the regulator could not have forced it to accept any 
unfavourable licence amendments without making a further reference to the 
Commission. Had this happened, the company would have been no worse off than 
if it had rejected the original proposals outright. It would, however, have imposed a 
serious cost on the DGES in terms of time and resources diverted from other tasks 
— a particularly important consideration in light of general concerns that the 
regulatory regime is underfunded.“ 

Of course, as with any form of free-riding behaviour, the risk from the point of 
view of the companies is that if they all decide to act like ScottishPower, MMC 
references will never again be made. Thus, ironically, a decision influenced by a 
desire to bolster the status of the MMC vis-à-vis the regulator could have the effect 
of undermining its function as a check on regulatory discretion. It could also lead 
to an interesting legal impasse. Although the Court of Appeal in ScottishPower did 
not see the company’s consent to the original licence modification as a significant 
obstacle to a subsequent legal challenge, the Divisional Court took the opposite 
view only a few months earlier in R v Director General of Telecommunications, ex 
p British Telecommunications plc.*° In that case, the regulator had proposed a 
package of licence modifications, including the introduction of a fair trading 
condition which was intended to enable him to take action to stop anti-competitive 
practices without having to create a specific licence obligation each time some new 
and unforeseen abuse arose. BT consented to the modifications, but then sought to 
challenge the fair trading condition as ultra vires. Phillips LJ accepted that the 
company’s consent could not confer power on the regulator to introduce the licence 
condition if he could not properly have done so otherwise, but he held that it did 


a 

43 There are at present considerable differences in the obligations faced by electricity companies, eg, 
relating to the standards of customer service they must provide — Electricity (Standards of 
Performance) Regulations 1993, SI 1993/1193, as amended. 

44 See, eg, Trade and Industry Select Committee, Aspects of the Electricity Supply Industry, 11th Repoct, 
HC 481, 1994/5, para 91; Energy Regulation, [st Report, HC 50, 1996/7, para 146. 

45 n3, above. 
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Vitiate the argument that the condition was unfair because it would deprive the 
company of the protection of being able to apply to the MMC if in future it 
disagreed with the regulator’s view of its behaviour. Similar reasoning ought 
presumably to apply to objections based on procedural irregularities or on the other 
more subtle substantive grounds of review. It is, however, perhaps naive to expect 
any degree of consistency from the courts themselves in judicial review cases. The 
decision in ScottishPower can only encourage utility companies to try their luck in 
the judicial lottery. 
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This book just might be definitive. I do not mean that it presents an exhaustive 
account of the characterisation of sexual activity between men in English criminal 
law. It does not. While Moran’s account is innovative and wide-ranging, I was 
never left with the feeling that the book contained all that needed to be said. I mean 
it instead in the sense that Moran successfully draws a variety of post-modem 
discourses surrounding law and sexuality into one place, providing a point of 
reference for future debate. The value of this work will thus be gauged in terms of 
the discussion it facilitates, not the discussion it forecloses. 

My interest is thus in the spaces Moran creates, not just the spaces he occupies. 
As that will sometimes involve drawing connections which Moran does not focus 
on, the risk is that I will be perceived as not liking the book. Not true; I liked the 
book a lot. 

Moran’s interest is in the way the law has characterised sexual relations between 
men, and those who engage in those relations. By tracing the discourses and 
practices of courts, police and legislation, he provides an account of the entry of 
homosexuality into law in the twentieth century. For Moran, this is a new 
articulation for law, distinct from the buggery, sodomy and unnatural offences of 
previous generations. Moran’s work is novel because of his use of law not merely 
as reflective of similar developments in society, but as a discourse with its own 
logic, creating the figure of the homosexual. 

Moran acknowledges up front his debt to Foucault (pp 10-12), and the work 
bears some of the strengths and weaknesses of that heritage. The arguments can be 
complex, and I would not recommend the book to those not up to reasonably 
sophisticated post-modern language and debate. With that caveat, the language is 
often playful, and Moran has a gift for the telling or paradoxical image. As with 
Foucault, the style is descriptive. There are not ‘arguments’ with ‘conclusions’ in 
the conventional legal sense. Ideas and images come thick and fast, creating a 
picture or providing an account of the situation in which we now find ourselves. 

The result is that the overall picture is dependent on the evidence as a whole, and 
flaws in particular data need to be assessed in the context of the general project. This 
is a particular caveat for historians. The first four chapters of the book trace the 
development of buggery and homosexual offences in English criminal law since the 


* Department of Law, University of Nottingham. 

My thanks to Simon Corcoran, David Ormerod, Carl Stychin, and Alan Yoshioka for perusing a draft of 
this article. Their comments referred to style, and my own thoughts; the view of Moran’s work is entirely 
my own. 
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sixteenth century. These may grate on historians. There are factual flaws. Sodomy- 
related blackmail cases were tried well before the 1775 date cited by Moran (p 41) 
for example. ' There are also unexplored issues in historical methodology. In chapter 
four, Moran reads the differences in the taxonomic structures of criminal law 
published by Coke, Hale, Hawkins and East as significant in understanding the 
changing legal view of sodomy. It is an open question as to how representative these 
individual works were. It would be unfair to be obsessive regarding these problems, 
however. Ceci n’est pas une oeuvre d’ histoire. 


Outline 


In the best post-modern tradition, Moran sees homosexuality in law as ‘not so 
much a reference to a forbidden act or a criminalized identity but a set of 
technologies of production and a means of articulating a complex matrix of values’ 
(p 198). The book analyses a variety of those technologies, with particular 
emphasis on early modern conceptions of buggery, the techniques of modern 
policing, and the Wolfenden Report” and the resulting Sexual Offences Act 1967. 

One of Moran’s underlying concerns is the restrictiveness of a simple distinction 
between act and identity. The metaphors and technologies of law blur that 
distinction. This is reflected in his use of the semi-parenthetical ‘homosexual(ity)’, 
which emphasises the underlying unity between identity and act: when law creates 
one, it creates the other. For stylistic reasons, I have not always followed Moran’s 
usage, although I do use the form occasionally, as a reminder. 

Moran’s discussion of buggery in the early modem period begins with silence, a 
theme which pervades the book. In its first appearance, it concerns specifically the 
formulation in the indictment that buggery is the crime ‘not to be named among 
Christians’ (p 33 and passim chapter 3).3 Moran acknowledges that this was not an 
absolute prohibition on legal discourse relating to buggery, for the crime was 
named and discussed in legal literature. Although rare prior to 1700, trials were 
causes célébres and in the eighteenth century, they became more frequent. Moran 
argues that the early modern injunction to silence created a set of controls and 
limits on legal discourse. 

The law developed into a space where the unspeakable became speakable. In 
this, it claimed a moral high ground. ‘Here legal practice represents itself as a 
heroic practice of a certain civility and the legal practitioner as a hero who might 
fight the good fight against evil and appear untainted and victorious’ (p 37). This, 
in turn, had other effects. Law’s virtue was open to manipulation by the 
unscrupulous, and sodomy-related blackmail became possible. 

Moran both oversells and undersells himself in these passages. Certainly by the 
eighteenth century, there was considerable discourse relating to sodomy outside the 
law, in a realm where the injunction to silence was to apply unequivocally. Moran 


| Between 1725 and 1730, for example, see the cases of Goddard and Rustead (Old Bailey Sessions 
Papers, January 1725); Oviat (OBSP, March 1728); Mitchel (OBSP, April 1729); and Lewis and Jones 
(OBSP, December 1730). For a discussion of sodomy-related blackmail in the eighteenth century, ses 
AE. Simpson, Masculinity and Control: The Prosecution of Sex Offences in Eighteenth-Century 
London (PhD Diss, Sociology, New York University, 1984) esp at chapter 9. 

2 Report of the Departmental Committee on Homosexual Offences and Prostitution, Cmnd 247, 
(London: HMSO, 1957). 

3 Moran is here citing the standard form of indictment for buggery and the legal treatises commencing 
with Coke's Institutes of the Laws of England (London, 1628; rpt London: Garland, 1979) pt M, ch 
10. 
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notes these, but refers to them as ‘marginal dialects’ (p 44). It is not obvious why 
one would categorise them in this fashion. There is much to suggest that 
eighteenth-century sodomitical activity was not about invisibility.* Yet this is not 
obviously damaging to Moran’s argument. It is still open for him to argue, with 
some justification, that the legal discourse successfully adopted the fiction of the 
broader injunction to silence. Law, in this vision, may be an insular discourse, 
ignoring the world around it, but that is not inconsistent with the direction of 
Moran’s work. 

As Moran points out, legal language created meaning for same-sex genital 
activity. It is here, no doubt among other places, that this activity is cloaked in 
metaphors: criminality, sin, and unspeakability. The injunction to silence is a part 
of that; but the silence extends more broadly in the legal discourse than Moran 
credits, for while the crime in question has many names in law, they are all created 
as euphemistic. Moran notes this in Blackstone’s use of ‘the infamous crime 
against nature’ (p 36), but ‘buggery’ and ‘sodomy’ are equally euphemistic and 
metaphoric. Coke explains ‘buggery’ as referring to the crime of the Italians and 
Greeks,” re-enforcing both the image of foreign infection and of heresy, since the 
reference is ‘bulgarus’, members of an Orthodox heretical church. ‘Sodomy’, too, 
has these biblical images, referring to a city destroyed by God for sinfulness, but 
sinfulness not expressly connected by the Bible to anal intercourse or indeed to 
sexual activity between men.° Both these terms are overladen with a metaphoric 
language absent from the more descriptive names of other crimes such as ‘murder’ 
or ‘theft’. Even in law, the crime itself remains in silence, a void in which the 
metaphoric meanings may thrive. 

Moran elaborates in chapter 4 on the nature of the legal metaphors. Using the 
taxonomies of law contained in treatises from Coke to Stephen and in the nineteenth- 
century statutes relating to offences against the person, he follows buggery through 
its ramshackle journey of classifications. In Coke it appears as a crime akin to 
treason, against the majesty of the King,’ and a crime against Protestantism. For 
Hale,® buggery is to be understood as a statutory offence. William Hawkins” returns 
to some of Coke’s themes, but in a different context. Here, sodomy is made expressly 
a crime against the sacred, rather than the secular order, in a list which also includes 


4 See David Greenberg, The Construction of Homosexuality (Chicago: University of Chicago Press, 
1988) at 327-342; Randolph Trumbach, ‘London’s Sodomites: Homosexual Behavior and Western 
Culture in the Eighteenth Century’ (1976) 11 Journal of Social History 1; Trumbach, ‘Sodomy 
Transformed: Aristocratic Libertinage, Public Reputation and the Geader Revolution of the 18th 
Century’ (1990) 19 Journal of Homosexuality 105; Peter Bartlett, ‘Sodomites in the Pillory in 
Highteenth-Century London’, (1997) 6:4 Social and Legal Studies 553, 562-565. 

Institutes of the Laws of England, pt MI, ch 10. 

The sin is admittedly referred to in Jude 7 as acting ‘immorally’, and ‘unnatural lust’, and in 2 Peter 
2'6 as ‘ungodliness’ and ‘licentiousness’. They are thus not geadered, and unspecific regarding 
behaviour. In Romans, an epistle not otherwise friendly to inter-male sexual behaviour, the reference 
to Sodom at 9:29 does not cite sexual mores. The sin of Sodom had been a lack of faith, 
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sexuality in general, and inter-male sexuality or anal intercourse in particular: see Deuteronomy 
32:32, where the reference us to general sinfulneas; Isaiah 1:10, where the sn is idolatry; Isaiah 3:9 
and Jeremiah 23:14, where it is a shameless proclamation of unspecified sinfulness; and Ezekiel 
16:46-55, where it is pride and, specifically, the failure to share ones wealth with the poor. Thess 
resonances are not lost on Coke, who notes that one comes to sodomy by ‘pride, excess of dict, 
idlenesse, and a contempt for the poor’: Institutes pt I, ch 10. 

Institutes pt Ul, ch 10. 

Pleas of the Crown, A Methodical Summary of the Principel Matters Relating to the Subject (London, 
1678; rpt London: Professional Books, 1982); Historia Placitorum Coronae (London, 1736; rpt 
London: Professional Books, 1971). 
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heresy and witchcraft. By the end of the eighteenth century, the characterisation had 
changed again. East!’ places it in his list of crimes against individuals, akin to 
maiming, false imprisonment, defilement, and offences relating to clandestine 
marriages. Sir James Stephen"! returns the offence to a social context by placing it in 
a section on ‘Acts Injurious to the Public in General’, in a chapter on offences against 
morality. As a matter of statute law, it became categorised as an ‘unnatural offence’ 
by the Offences Against the Person Act 1861. 

Moran’s account emphasises the historic instability of the meaning of buggery as 
a crime and identifies some of the legal resonances which gave it meaning. The 
significance of these resonances should not be underplayed. Buggery remained a 
capital crime until the 1861 Act, twenty years after the death penalty was abolished 
for rape. Fifty men were hanged for sodomy between 1805 and 1832 alone. "? 
Sodomy may have had an unstable identity, but it was not an insignificant crime. 

One can quibble with the significance which Moran attaches to the taxonomies. 
To what degree are the creators of the categorisations representative of and 
influential in their own eras? I am less concemed with that than with the implication 
that law progressed through these metaphors, somehow leaving them behind. The 
taxonomies form the basis for juxtaposition with twentieth-century homosexuality, 
not continuity. That leaves an inappropriate sense of tabula rasa to his discussion of 
the twentieth-century law, since in some quarters of legal discourse, we have not left 
history behind. Religious and moral arguments were a part of the age of consent 
debate in 1994. The fear felt by heterosexual men at the prospect of sexual assault by 
other men — or even, in the context of the recent debate surrounding gays in the 
military, of being seen in the shower by a gay man’? — suggests that homosexuality 
is still perceived in terms of threats to individuals. The military debate also contains 
resonances of a threat to the majesty of the King. In this vision, the military presents 
power and majesty of the state in a tangible form: the King cannot be queer. 
Regarding homosexuality as a threat to public order, Moran himself notes in a 
different context (pp 170-171) the case of Masterman v Holden (1986),'* where two 
gay men who engaged in a late-night cuddle on Oxford Street in London were 
convicted of ‘insulting ... behaviour ... whereby a Breach of the Peace may be 
occasioned.’ We have by no means escaped from the historical metaphors. It seems 
a shame that Moran did not follow these up, along with the additional and parallel 
discourses of the twentieth century, particularly when he has provided the ground 
work so effectively in his discussion of earlier law. 

The second part of the book considers the legal construction of homosexuals and 
homosexuality in the twentieth century. This part begins with a discussion of 
Wolfenden. For Moran, it is here that homosexuality enters law. He is convincing 
in his claims that this is not a superficial change, and that definition of mandate 
proved complex for the Committee. As Moran explains the difficulty, the classic 
homosexual offence of buggery was, on its face, silent with regard to gender: it 
could be committed either heterosexually, or homosexually. However the 
definition was phrased, it was clear that not all homosexuals engaged in the 
crimes in question (some, for example, would remain celibate); and some 
ostensibly heterosexual men would engage in the crimes with other men, whether 


10 Pleas of the Crown (London, 1803; rpt London: Professional Books, 1972) ch 1. 

11 A Digest of the Criminal Law Sth ed. (London: Macmillan, 1894) pt IV, ch 18. 

12 V.C. Gatrell, The Hanging Tree: Execution and the English People 1770-1868 (Oxford: Oxford 
University Press, 1996) 618. 

13 See C.F Stychin, Law’s Desire (London: Routledge, 1995) ch 5. 

14 [1986] 3 All ER 39. 
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owing to lack of female sexual opportunities, cash incentives or other reasons. 
Furthermore, homosexuality itself was not a clearly defined concept. Latent 
homosexuality was all the rage in psychological circles, creating the risk that large 
numbers of men, whether they knew it or not, might come under the mandate of the 
Committee (pp 91-102). 

The Committee solved these problems by turning to the taxonomies and theories 
of homosexuality current at the time of the Report. They thus relied on medical 
expertise and experience in total institutions, related by the prison medical service 
and naval officers charged with enquiry into homosexuality. Moran provides an 
engaging account of the submissions of these professionals to the Committee and 
their attempts to distinguish legitimate from opportunistic homosexuals and the 
curable from the incurable. 

The broader strategy of the Committee remained, in Moran’s view, one of 
eradication (p 115). By legalising acts occurring in private, the bulk of homosexual 
activity would disappear from the legal view. Where the early modern law had 
been a voice in a society it otherwise silenced on sodomitical matters, Wolfenden 
would silence law, at least on most occasions. Further, the hope was that de- 
criminalisation would encourage the afflicted to seek a cure for their homo- 
sexuality, treatment which would lead to heterosexuality, abstinence, or at least 
performance of sexual acts only in private. At the same time, the Committee 
created a new lexicon of offences, a collection of four penalty ranges, depending 
on the age of those involved and the circumstances of the offence. Where law was 
not silent, the offences received a new form. 

Moran’s next two chapters relate to the policing of homosexual offences. Where 
Moran’s concem had earlier been with the legal metaphors of homosexual(ity), 
here the issue is the policing of the homosexual body — ‘somatic’ policing, as 
Moran calls it. The account focuses on the police processes of investigation, the 
routine business of deciding what to seize in a raid on an alleged homosexual’s flat, 
and the police understanding of the choreography of users of public conveniences. 
The accounts are of a good standard, explaining the developing perception of a 
criminal class of men who have sex with men, homosexual patterns of behaviour, 
and the ambiguities of entrapment as a policing practice. 

The book closes with discussion of a selection of recent issues relating to 
homosexuality and law — the public decency cases of Masterman v Holden and 
Knuller v DPP, the Dudgeon case before the European Court of Human Rights, R 
v Brown relating to sado-masochism, and the 1994 parliamentary debate 
surrounding the age of consent for sexual activity between men. Moran sprinkles 
other topical references into other points of the work, such as another discussion of 
the age of consent debate and a consideration of outing, both in the context of his 
examination of silence in chapter three. While I will have occasion below to rely 
on and develop some of these themes, I generally found their inclusion to be a 
frustrating compromise. The brevity of their treatment added little to the broader 
themes of the work; yet their inclusion provided a taste of the sort of insights they 
might have provided, had space permitted. 


Homosexual(ity) and legal discourse 

This is a book about the creation and understanding of homosexuality in law. It is 
this specifically legal context which gives the work its significance, and Moran is 
ruthless in maintaining that focus. While this provides coherence, the result is that 
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legal discourse itself, as distinct from the articulation of homosexual(ity) within it, 
is left peculiarly unproblematic. Too many variables are treated as constants. Such 
limitation may have been necessary to keep the work within manageable bounds, 
but it does leave tales untold. These tales are potentially extraordinarily 
illuminating. A few examples will illustrate. 

The province of law, outside the sexual context, is perceived by Moran in a static 
way. The changing articulations of the crime of sodomy can be read not merely, as 
in Moran, as reflections of a changing perception of the conduct and individuals in 
question; they can also be read as reflecting changes in the understanding of law. 
To do so creates a richer tapestry of the consistency and divergence in sodomitical 
ideology in law, m the past three and a half centuries. 

Coke’s view in 1628 was that sodomy was a crime against the majesty of the 
King, but that is meaningful only if it is also asked how that majesty was 
understood. This was a society where monarchs ruled by Divine right, and thus a 
crime against the majesty of the King already had a heretical flavour to it. 
Consistent with this, sodomy had been moved from ecclesiastical to Royal Courts’ 
jurisdiction as part of the English reformation, a process which created Henry VII 
as head of the Church in England. This religious strand is clear in Coke, as Moran 
acknowledges (p 71). The specifically Roman Catholic associations of sodomy, 
already evident in Coke, last to the nineteenth century. The longevity of the 
conception makes it unsurprising that it remains, in Hawkins’ Pleas of the Crown 
in 1713, an offence against God. 

While Coke was no apologist for the monarchy, his was still a society which 
kings claimed to rule by Divine right, and where the symbolism of the monarch as 
the state continued to have a metaphoric truth. Coke’s characterisation of buggery 
in a magisterial context is thus hardly surprising. Hale’s rather brief discussions in 
1678 and 1736, placing sodomy as an offence created by Parliament, can be read as 
reflecting, not necessarily a changed view of sodomy, but a changed view of the 
sources of state power. There had, after all, been a civil war between Coke and 
Hale. The notion of rule by Divine right was finally banished from legal ideology 
with the demise of James H in 1688. Other theories of government became current. 
In Leviathan (1651), Thomas Hobbes had argued that the basis of power of the 
monarch was the consent of the governed, as derived through a process of 
negotiation and alliance in a state of nature. Parliament, the result of that process, 
acquired a symbolic significance. While Hale, writing at this time, was by no 
means a complete convert to Hobbes’ cause, his writing is very much of Hobbes’ 
period rather than Coke’s. Hale’s focus on the statutory roots of buggery is thus not 
surprising. Increasingly, the old images of royal power ceased to have meaning, 
and law was to be justified through other means. 

In Coke’s formulation, there was the sense that sodomy had almost apocalyptic 
overtones. If it was a threat to the majesty of the King, that was in part because the 
King symbolised civil society. As Moran notes, ‘the sense of buggery or sodomy 
was to be made by way of the themes of majesty, religion, nation, body and 
danger’ (at 71). As noted above, the heretical side of sodomy continued well after 
Coke; but the constitutional changes by the time of Hale made a different 
articulation of the public threat of sodomy necessary. As the mythic stature of the 
King disappeared, the threat to the majesty of the King ceased to be a meaningful 
metaphor to express a threat to public order. 

The categorisation of the buggery as a crime against individuals, akin to assault or 
kidnapping, in East’s Pleas of the Crown (1803) can be seen as a response to that 
difficulty. If the issue was a threat to civil society, how better to understand that 
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threat than as between the individuals who were understood increasingly as the base 
of civil society, in the post-enlightenment period. The inclusion of buggery under 
the new category of ‘unnatural offences’ in the Offences Against the Person Act 
1861 suggests a different sort of justification. Where sodomy had long been 
considered the crime contra ordinationem creatoris, et naturae ordinem,'> the 
understanding of ‘nature’ was not constant. In the early modem period of Coke, it 
would not entirely have lost its resonances to the mediaeval set hierarchies headed 
by God, where unnaturalness would have been understood in terms of 

from the Divine plan for man. By the nineteenth century, the Great Chain of Being 
had been abandoned as a philosophical construct. Enlightenment thought had 
created a very different sense of ‘unnatural’, a sense which might well indicate a 
departure from religious fiat, would certainly have imported a moral component as 
well, but also have benefited from a scientific sheen. 

The characterisation of Stephen in his Digest of Criminal Law (1894) can be 
seen as conjoining these approaches. For Stephen, sodomy was included in a 
chapter on offences against morality, in a part of the work concerning offences 
against the public at large. While not expressly religious in its justification, it is 
difficult to see that Stephen would have understood morality as divorced from its 
Christian roots. The image bere is of a deviation from a moral truth, which in turn 
threatens the stability of the social order. Curiously, it is almost a return to Coke’s 
conception. While the phrasing is no longer in terms of the majesty of the King — 
time has moved on, and the nature of law has changed — the sense of sodomy as a 
religious/moral threat to social order remains more constant, perhaps, than Moran 
credits. 

The Te-categorisation of buggery can thus be seen in the context of constitutional 
change. Moran is no doubt right in using the various taxonomies as a method of 
considering the varying articulations of sodomy in the last three and a half 
centuries; but it is equally appropriate to ask whether the varying articulations of 
sodomy were used to justify legal changes. Not all crimes floated between the 
various justifications in the way that sodomy did. Was buggery theorised as an 
express or implied strategy in the constitutional changes of the seventeenth 
century? The constitutional changes may well have affected the articulation of 
buggery; but did buggery also affect the articulation of. the new constitution? The 
discourses that Moran charts are but half of the story. '6 

Perhaps more problematically, Moran does not appear to have a developed 
theory of what constitutes legal discourse. He moves among parliamentary, 
statutory, law reform, judicial and police discourses without acknowledging that 
each of these is idiosyncratic and largely independent of the others. The result can 
lead to gaps in the coherence of the work. Thus, Moran sees Wolfenden and the 
resulting legislation as a significant reformulation, bringing homosexuality as a 
concept into the legal arena. Wolfenden made a difference. Yet his analysis of the 
police discourses indicates an extraordinary continuity from Horton v Mead 
({1913] 1 KB 154) to the present. On the beat, one would be forgiven for thinking 
that Wolfenden had no impact at all." There is a consistency in this if we 
understand police practice to be largely independent of law reform practice, but it 


15 See Coke, Third Part of the Institutes of the Laws of England, part III, ch 10. 
16 Regarding the interrelation between sodomy and Englishness, see Arthur N. Gilbert, “Sexual 


17 A consistency can be noted here with Patrick Higgins’ work on the post-Wolfenden period. He argues 
that the techniques of the agents provocateurs remained much as before, although their prevalence 
increased markedly: Heterosexual Dictatorship (London: Fourth Estate, 1996) 146. 
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does raise the question of why the two belong in the same narrative. What is this 
‘law’ to which the book’s title refers? Would the book not better be understood in 
the plural, as the homosexual(ities) of law(s)? 

The book can generally be read as a collection of these homosexualities; but 
there are instances where a more nuanced account of the interactions of legal 
discourses would provide not merely a more rounded picture of homosexualities in 
law, but also an insight into the idiosyncracies of the legal discourses in question. 
An obvious example concerns the use of ‘pretty policemen’ loitering in public 
toilets, the bait for arrestable sexual activity. In 1933, a magistrate at Tower Bridge 
Police Court criticised the policing techniques in the following terms: 

Whilst appreciating the difficulty of securing reliable testimony and the personal sacrifice of 

those obtaining it, it is in my opinion a sacrifice that a Police Officer should not be required 

to make. To invite and endure an insult to his manhood of a gross character, his own self 
esteem must suffer and it effects [sic (error in original document, not Moran)] the dignity of 
the Force. I sincerely hope it will end.'® 


The police responded to the magistrate’s view both through court testimony and 
through policy formulation. According to Moran, these responses characterise the 
issue in terms of provocation of an offence, rather than the dignity of the officer. 
Other police responses reinforce the line between policing and judicial functions. 
The police implicitly tell the magistrate to butt out, ignoring the dignity question, 
and remarking pointedly that arrests were made and convictions obtained (pp 160- 
161). Elsewhere, the responses characterise the problem as one of public relations. 
Plain clothes officers are thus warned ‘to avoid acting in such a manner as to lay 
themselves open to the suspicion of inviting the commission of an indecent assault’ 
(quoted at Moran, 159). 

The same policing technique of officers acting as a lure to illegal activity was 
discussed by the 1929 Royal Commission on Police Powers and Procedure. They 
also apparently perceived the problem partly in terms of provoking an offence, but 
they also had concerns that the plain clothes officers would be subjected to a 
significant risk of temptation (phrased interestmgly in terms of blackmail and 
bribery, not engagement in illegal sexual acts). To combat this, it was 
recommended that investigators would act in pairs, effectively policing each other. 

Moran is right to see these discussions in terms of somatic techniques of policing 
homosexuality; yet this tells only part of the story. The placement of the discourses 
suggests very different interests at stake: the magistrate protecting individual 
dignity and the integrity of the legal process and the individual officer, the police 
adopting a set of managerial concerns focusing on securing arrests and convictions 
and protecting themselves from public relations difficulties; and the Royal 
Commission reasserting political control over the police anid protecting the public 
from police fraud. Given the importance of the police in understanding 
homosexuality and law, a more detailed comparison of the vagaries of specific 
policing discourses might have been enlightening. 

If Moran underplays the distinctness of legal discourses from each other, he is 
silent on the dynamics of capture between legal and non-legal discourses. 
Homosexual(ity) in law is not merely a product of technologies of production; it is 
also a site of contest and tension, where a variety of professional and lay discourses 
interact, sometimes sympathetically and sometimes not. An obvious example 
concerns the influences on Wolfenden’s understanding of what constituted a 
‘homosexual offence’. The problem was initially relegated to the two psychiatrists 


18 Quoted at Moran, 159. 
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on the Committee, who appeared to rely primarily upon briefs by the British 
Medical Association, various prison medical officers and the admiralty. Each of 
these submissions, of course, had a particular institutional placement which 
affected its content. Law is a strategy, and these submissions to Wolfenden were 
for a purpose. All this is in part to be understood in terms of the broader history of 
homosexuality and medicine. The twentieth century marks a period of colonisation 
of homosexuality by medicine.'? In the mid-nineteenth-century, sodomites were to 
be hanged; in the mid-twentieth, homosexuals were to be cured. The result was a 
confused hybrid of criminal and medical concepts. Homosexuality was one of a 
number of sites in which legal and medical discourses co-existed in an alliance 
where each nonetheless jockeyed for dominance. The role of the doctors in 
Wolfenden is a reflection of that process.” 

At the same time, neither medical nor legal discourses are univocal, and the 
involvement of the experts in the Wolfenden Report provides an indication of more 
specific tensions. Prison medical officers, traditionally undervalued by the medical 
profession, raise a particularly interesting example of this. They were presumably 
interested not merely in re-enforcing a medical view of homosexuality in law, but 
also in improving their position in the medical hierarchy. An analysis of the way in 
which they made their case in the context of those aims might be enlightening both 
to our understanding of homosexual(ity), and the history of the professions 
involved. 


Who is holding the knife? 


The identification of law as a strategy raises something akin to the question of 
agency. Post-modemists by and large don’t like agency much. Their focus is on 
the power contained in language, knowledge, social practice and administrative 
techniques. In their view, power resides everywhere and nowhere. There is much 
to commend this approach, and I certainly would not advocate a return to binary 
concepts of oppressing and oppressed. That said, the discourses and technologies 
do occur in a socio-political context. They are used, and even if it is inappro- 
priate to demonise the users as oppressors or canonise them as freedom-fighters, 
the politics of the use must remain a relevant question. Moran quotes with 
approval Foucault’s claim that ‘knowledge is not made for understanding; it is 
made for cutting’ (p 201). Yes; but are we not permitted to ask who is holding 
the knife? 

Moran associates the emergence of homosexual(ity) in law with the history of 
silence. The silencing was, of course, socially placed. The judges, legal 
commentators and legislators cited by Moran were all, at least ostensibly, 
heterosexual. The Wolfenden Committee and the Royal Commission of 1929 were 
absent of gays, and openly queer coppers are a recent phenomenon. Those forming 
legal discourse have also been, at least until recently, overwhelmingly men. 
Admittedly, as Moran claims, the creation of homosexuality in law as a qualified 
silencing allowed for a discourse of liberation for the subject created, and other 
voices have been increasingly heard; but the bulk of what Moran describes is a 
heterosexual discourse about homosexuality, in the sense that Foucault’s Madness | 


19 For a broad discussion of this colonisation process, see David F. Greenberg, The Construction of 
Homosexuality (Chicago: ee ee a 

20 Regarding conflict between medical and other members of the Wolfenden Committee, see Patrick 
Higgins, Heterosexual Dictatorship (London: Fourth Estate, 1996) at 112-115. 
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and Civilization” is a discourse of reason about unreason, with us gay men, like 
the mad, silenced. 

Where Foucault’s work acknowledges that an understanding of ‘reason’ is 
fundamental to this process, however, heterosexuality is conspicuously absent from 
Moran’s account. There are hints in Moran’s work of a complex story to be told. 
He cites the catalogue of indicia used by the admiralty in its investigations to 
determine homosexuality of navy personnel. The feminine gestures, ‘nature of the 
clothing’ and the use of cosmetics are signs which effeminise homosexuality. The 
fixation of other aspects of the criteria upon anal intercourse remind us that 
sodomy was seen, above all, as what homosexual men did. Moran appropriately 
identifies these indicia as relevant to the construction of homosexuality in law; the 
untold story, a fertile ground for a subsequent study, would consider the insights 
into the heterosexual masculinity which was doing the constructing. 

His citation (at 108) of Albert Ellis’ paper, ‘The Interrogation of Sex 
Offenders’? provides an intriguing indication of the sorts of direction such a 
study might take. Interrogators ‘should be drawn from persons that have had a 
reasonably active sex life, preferably including some nonconformist sex 
behaviour.’ They should ‘believe that there is nothing inherently wicked, hasty or 
evil about acts like exhibitionism, homosexuality, or dissemination literature, and 
should have no exaggerated horror of such antisocial sex acts as rape or relations 
with a minor.’ They should understand the academic literature relating to sex, love 
and marriage, be it historical, sociological or anthropological. They must be able to 
create and sustain a rapport with ‘the most truculent and uncommunicative kinds of 
offenders’, and to that end must be ‘fully capable of easily and unembarrassedly 
employing the most down-to-earth language’. 

How are we to understand such an interrogator? He — and I think in 1954 it 
must be a he — is clearly sullied, a man fallen from that cocoon of silence which 
the law had strived to create. A pukka heterosexual — the sort of decent, moral and 
upstanding man that in Moran’s view the law both before and after Wolfenden 
wished to foster — could not fulfil this role. Heterosexual masculinity must give to 
a tarnished image of itself the primary policing of homosexuality. The ironies and 
instabilities are tantalising. ‘True’ heterosexual masculinity becomes an insulated 
space, and true heterosexual men must be kept in ignorance. This is not merely an 
objectifying universe, as reason creates insanity in Foucault’s work. Instead of 
being rendered docile, homosexuality in this image acquires a peculiarly 
subversive potential, a power quite at odds with the images of weakness suggested 
by the effeminate gestures and use of cosmetics which were to be noted in 
investigations of homosexuality (p 106). 

Viewing law as a strategy, and returning the discourses to an empirical world of 
people with agendas, raises the question of the effects of the strategy. Here, again, 
Moran’s focus on the creation of homosexual(ity) in law through discursive and 
somatic mechanisms precludes a discussion of the effects of that power. Does it 
matter, for example, that arrests for homosexual conduct increased after 
Wolfenden? Did Wolfenden change how we as gay men understand ourselves, 
or affect the wider perceptions of us? Moran’s focus on the technologies of power 
frustratingly precludes consideration of these issues. 

Moran does, of course, discuss some of the possibilities provided by the 
homosexual(ity) of law for participation of dissenting voices. Space for these 





21 Trans. Richard Howard, (New York: Random House, 1965). 
22 (1954) 45 Journal of Criminal Law, Criminology and Police Science 41. 
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voices is found in statements of accused men to the police, transcripts of defences, 
evidence before Wolfenden, and parliamentary campaigns. His discussion of 
outing and of campaigns for equal rights are particularly interesting in a discussion 
of law as strategy, since they are examples of us homosexuals, gays and queer 
people attempting to use law for the advancement of our agendas. While this is not 
quite the same thing as discussing the effects of the legal discourses on us, the 
similarity is sufficient to warrant some consideration at this point. 

In a way, outing is a peculiar example for Moran to choose, since it is generally 
an extra-legal discourse. Outing does not normally allege the commission of a 
crime by the person outed; and outing itself constitutes neither a crime nor, 
assuming the truth of the allegation, a civil wrong.” At the same time, as Moran 
points out, it functions according to an economy of silence which bears some 
similarities to the silence created in law (p 62). Most commentators describe the 
practice in terms of the ethics of breaking the silence which is the closet. Moran 
extends this to consider the parallel between the violence of breaking silence 
through outing, and the comparable violence of the construction of the individual 
according to the law’s vision of homosexuality. While Moran does not make the 
point, the parallel also highlights the way in which the strategy of silence, such as 
that created in law, is successful. Outing makes no sense as a tool of power if there 
is no caché to the silence surrounding homosexuality. Signorile claims that outings 
in fact challenge the silence, by removing the status of homosexuality as a 
‘scandalous secret’.?* Outings to date do not seem to have had that effect, and it is 
not obvious that they will attain that effect in the foreseeable future. Instead, outing 
relies on the use of the ous secret. It relies on the economy of silence, and 
by engaging in the practice, we trade in that economy, in a sense supporting it. This 
is not simply because it allows those defending the right to silence a space to 
appear virtuous, although it certainly does that. It is also, more fundamentally, 
because it is intended to coerce those in the closet to adopt a more supportive stand 
on gay issues. The targets of outing are, traditionally, those homosexual people 
unsupportive of gay issues as understood by the person doing the outing. The price 
of silence becomes support of those issues. Outing cannot affect them, unless the 
price of silence is worth paying. And when the outing occurs, it can only be 
effective if exposure remains scandalous, if silence has a value. By according 
outing a place in our politics, we reaffirm the silence in our understanding of the 
homosexual-gay-queer situation. That is not necessarily to say we gays should not 
engage in outing: it is a form of power, but it is not power on our terms. 

A similar argument can be made regarding the 1994 age of consent debate. As 
Moran points out, silence was again used as a strategy. As Edwina Currie MP said 
in the parliamentary debate, ‘I do not consider the private sexual practice of other 
people ... to be any business of the law’ (quoted by Moran at 60). This silence 
allowed the debate to focus, on a different concept: equality. As Moran states, 
‘[t]hrough the deployment of a term that is presented as being indifferent to the 
hetero-homo divide — age — the male genital body is made to represent equality’ 
(p 192). The success of this strategy is unclear: the age of consent was lowered, 
although not to the point of equality. It was certainly a silencing strategy, since it 
precluded any discussion of the uniqueness of gay experience. Those opposing the 
amendment could challenge the strategy with reference to the older constructions 
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23 In England, truth is a defence to actions for defamation, and, unlike some American jurisdictions, 
invasion of privacy per se does not constitute a civil wrong. 

24 Michelangelo Signorile, Queer in America (Now York: Random House, 1993) 80-87. 
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of criminal law. Thus Tony Marlow claimed that Mrs Currie was ‘seeking to 
persuade hon. Members to vote to legalise the buggery of adolescent males’ 
(quoted by Moran at pp 59-60). The focus on formal equality silenced proponents 
of the bill, precluding discussion of any alternative substantive vision. We got a 
lower age of consent; we did not change the homosexual(ity) of law. Indeed, unless 
our objective is to be identical to heterosexuals, we were not even successful in 
having a debate as to what we want the homosexual(ity) of law to be. 


Conclusion 


What are our options for a new homosexual(ity) of law? Genital sex will obviously 
be relevant to our continued view of ourselves; but its centrality, to the exclusion of 
other social and cultural factors, makes no more sense than reducing issues of 
feminism to matters of physiology. Moran’s work does not provide encouraging 
prospects for a departure from this sexually monopolised vision, since his 
conflation of the act-identity distinction in current legal discourse makes it difficult 
to see how we might escape from a placement of genital sex acts as central to legal 
identity. He is on relatively strong ground in making this conflation in relation to 
the past, where law has perceived gay men in terms of sexual acts to the near- 
exclusion of all else. In such a world, it is difficult to see how we can escape from 
the law’s sexual fixation. 

Moran is discussing criminal law, however, to the virtual exclusion of other legal 
discourses. This is understandable, since this is the most long-standing and 
developed legal forum regarding men with sexual interest in other men. That is of 
course in the of change. Gay people are increasingly visible in a wide 
variety of legal contexts: family law, health law, immigration law, succession law, 
employment law, social services law and housing law leap to mind.” 

The homosexual(ity) of criminal law no doubt contributes to characterisations in 
these other legal discourses. That can be seen to occur in the way the debate 
surrounding gay people in the military has developed. The applicants in ex p 
Smith*® argued that homosexuality per se should not be grounds for dismissal from 
the armed forces. Homosexual conduct, albeit in the more limited environment of 
the military base or with other military personnel, was not challenged as an offence 
under military law which might justify dismissal. Even ‘public flaunting and 
advocacy of a eae sexual proclivity’ was acknowledged to be appropriately 
the subject of disciplinary action.2” The move from status to a code of conduct as a 





25 See, for example, R v Ministry of Defence, ex p Smith [1995] 4 All BR 427, [1995] IRLR 585 (HC), 
[1996] IRLR 100, [1996] QB 517, [1996] 1 All ER 257, [1996] 2 WLR 305 (CA) and, more recently, 
R v Secretary of State for Defence, ex p Perkins [1997] IRLR 297 (HC) (employment rights under 
article 2(2) of BC Equal Treatment Directive, with specific reference to employment in the military); 
opinion of Advocate General in Grant v South West Trains, Guardian | October 1997 i 
opinion to ECJ) (equal employment benefits for homosexual spouses); Fitzpatrick v Sterling Housing 
Association, The Independent 29 July 1997, The Times 31 July 1997 (CA) (succession rights under 
private residential tenancy); Woking BC v Bistram 27 HLR 1 (CA) (homophobic abuse as grounds for 
eviction from Housing Act tenancy); Re W (a minor) (adoption: homosexual adopter) [1997] 3 All 
ER 620 (FD) and T, Petitioner [1997] SLT 724 (Ct of Sess) (homosexuality of prospective adoptive 
parent not a bar to adoption). 

26 R v Ministry of Defence, ex p Smith and others [1995] 4 All ER 427, [1995] IRLR 585 (HC), [1996] 
IRLR 100, [1996] QB 517, [1996] 1 All ER 257, [1996] 2 WLR 305 (CA). The case is currently 

‘before the European Court of Human Rights. 

27 See R v Ministry of Defence, ex p Smith [1996] 2 WLR 305, 343-344 (per Henry LJ). 
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basis for removal from the forces received judicial support,” although the court 
was not prepared to impose the transition in that case. Yet if this is the eventual 
outcome, it will result in a buttressing of the mentality of the criminal law. The 
midnight interrogations, panty raids, and somatic policing techniques described by 
Moran may well continue, albeit in the more limited space of the military base, or 
regarding conduct with other military personnel. 

There is no reason to believe that the images developed in criminal law will 
control all the other discourses, however. If Moran is right, and I think he is, that 
conceptions of criminal law have had a productive role in the creation of the 
current homosexual(ity) of law, other legal discourses will have a similarly 
productive role. Yet the demands of those legal discourses are sufficiently different 
that it is far from obvious that genital sex acts can be the sole focus of debate. The 
issue in Fitzpatrick v Sterling Housing Association,” for example, was whether the 
surviving partner in a homosexual relationship could claim succession rights under 
the Rent Acts. The case turned on whether the survivor was ‘a member of the 
original tenant’s family’. The surrounding imagery is startlingly different from that 
described by Moran in the criminal context: 

If endurance, stability, interdependence and devotion were the sole hall-marks of family 

membership, there could be no doubt about this case at all. Mr Fitzpatrick and Mr Thompson 

lived together for a longer period than many marriages endure these days. They were 

devoted and faithful, giving each other mutual help and support in a life which shared many 

of the highest qualities to be found in heterosexual attachments, married or unmarried.*? 
Elsewhere, the court holds: 

[N]o distinction can sensibly be drawn between the two couples [ie, a hypothetical 

heterosexual couple, and Messrs Fitzpatrick and Thompson] in terms of love, nurturing, 

fidelity, durability, emotional and economic interdependence — to name but some and [by] 
no means all of the hallmarks of a relationship between a husband and his wife.”! 


The focus on sexual acts described by Moran and flowing from the criminal law 
is entirely absent here. Indeed, as Mr Thompson was a tetraplegic for the final 
eight years of the relationship, sexual activity between the partners may well have 
been minimal in that period. Instead, homosexual(ity) is created in this law with 
images of loving, faithful, durable relationships and economic interdependence, 
the heterosexual ideal of marriage. Whether those images take broader root, as they 
might well for example in challenges to the heterosexual monopoly on marriage, 18 
unclear. If they do, it remains to be seen whether they will in the end prove as 
oppressive as the criminal imagery described by Moran. Suffice it here to say that 
the imagery is not based in silence, and is far removed from the anal examinations, 
effeminate gestures, and choreography of sex in toilets that constitute the 
homosexual(ity) of law in the criminal context. 

As new legal issues are raised, then, a new set of homosexual(ities). of law will 
arise, and while these may be influenced by the criminal sphere, they will in turn 
develop to influence it. While law in this country is yet relatively limited in these 
new fields, it is under creation at a remarkable pace. It thus remains to be seen how 
far Moran’s work will require amendment in the future. For the present, the book is 
an insightful and challenging account of where we find ourselves now. 


a $—— 
28 All three Justices expressed reservations about the prohibition based oa status. The support for a code 
of conduct system of discipline is express in the reasons of Thorpe LJ, at [1996] 2 WLR 347. 

29 The Independent 29 July 1997, The Times 31 July 1997 (CA). 
30 Fitzpatrick v Sterling Housing Association, per Waite LJ. 
31 Fitzpatrick v Sterling Housing Authority, per Ward LJ, in dissent on the outcome. 
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Semin Park, The Duty of Disclosure in Insurance Contract Law, Aldershot: 
Dartmouth, 1996, xiii + 284 pp, hb £42.50. 


Unlike many legal systems, English law recognises no general principle of good 
faith in contract. In English law, the default position is ‘cards close to the chest’ 
rather than ‘cards face up on the table’ (as Sir Thomas Bingham put it in the 
Interfoto case). To this general rule, however, there are exceptions — most 
notably, the exceptional position in insurance contracts where, ever since Lord 
Mansfield’s seminal judgment in Carter v Boehm, full disclosure of material facts 
has been required. It follows that, for those English contract lawyers who wonder 
what might be involved in the adoption of a general principle of good faith, the 
disclosure rules in insurance contracts offer an interesting test case. 

Semin Park’s book opens (in ch 2) by rehearsing the transformation in the 
insured’s duty to disclose as effected in English law. In Carter v Boehm, Lord 
Mansfield apparently took the duty to apply only in relation to those material facts 
that are within the exclusive knowledge of the insured. Yet, two centuries later, this 
duty has become a requirement on the insured to disclose all facts that are material 
from a prudent insurer’s standpoint (going well beyond the less onerous obligation 
to disclose those facts that are believed to be material or that a reasonable insured 
would judge to be material). Moreover, recent English case law (particularly the 
majority view of the House of Lords in the Pan Atlantic case) has apparently taken 
this transformation one step further by holding that a fact is material if a prudent 
insurer would wish to know about it (even if the fact, once known, would exert no 
decisive influence on the premium fixed or, indeed, whether to write the policy at 
all) — although, as commentators on Pan Atlantic have observed, the law might, at 
the same time, have taken a corrective step backwards by imposing a requirement 
of actual inducement (see ch 6). Nevertheless, Park is moved to condemn the Pan 
Atlantic, test of materiality as ‘absurd and irrational, and [as] tend[ing] to favour the 
insurer too much’ (p 118). Certainly, if insurance contracts are supposedly guided 
by principles of good faith, the present position is flawed, for it is an open 
invitation to insurers to avoid their obligations in bad faith (citing non-disclosure 
where there has been no detrimental reliance). 

Furthermore, this is not the full extent of the pathology, for the duty that Lord 
Mansfield treated as mutual (or reciprocal) has tended to become a one-sided 
obligation on the part of the insured. In this light, Park (in ch 7) looks for straws of 
comfort in the complex litigation in Banque Financiere and the Good Luck, where 
there is some support for the notion of reciprocity. However, as he rightly says, if a 
reciprocal duty of good faith is to mean very much to the innocent insured, 
avoidance and recovery of premium is scarcely adequate — in principle, damages 
must be one of the options available within the remedial repertoire. 

The sense that the duty of good faith has gone off the rails in insurance contract 
law is scarcely novel. Both the Law Reform Committee (in 1957) and the Law 
Commission (in 1980) recommended modifications to the insured’s duty of 
disclosure (see ch 9); and even the insurance industry itself recognises (in its self- 
regulatory statements) that best practice demands both restraint and responsibility 
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in the conduct of its business (see ch 10). Gathering together the critical strands of 
his discussion, Park offers a number of concluding suggestions for reform 
(including a ‘reasonable insured’ test of materiality, together with actual 
inducement and sparing using of any presumption of inducement, fraud as a 
prerequisite to an insurer’s right to avoid the policy for non-disclosure, coupled 
with a proportionality principle instead of the present all-or-nothing effect of non- 
disclosure; denial of any residual duty to disclose where specific questions are 
asked in a proposal form; development of a reciprocal insurer’s duty of disclosure 
(backed by damages); and various measures to make the regime of self-regulation 
more effective). It would have been helpful to have seen these suggestions 
elaborated rather earlier in the book in a more sustained and systematic way; but, 
without doubt, they offer an interesting agenda for further debate. 

Semin Park has written a timely book about an important topic, a book that is 
potentially of interest not only to insurance lawyers but more broadly to the general 
community of contract lawyers. Unfortunately, the execution of the text leaves a 
great deal to be desired, being marred by a pervasive stylistic infelicity that cries 
out for the attention of an energetic and exacting sub-editor. While readers with 
low tolerance thresholds are liable to give up fairly quickly, readers with higher 
thresholds are liable to remember the book for the wrong reasons — and, for 
everyone concerned, that really is rather a shame. 


Roger Brownsword* 


Rodney Brazier, Ministers of the Crown, Oxford: Clarendon Press, 1997, xxxv + 
379 pp, hb £45.00. 


Rodney Brazier notes in the preface to this latest book that the work is intended to 
add ‘a comprehensive and detailed description and analysis of the law, convention, 
and practice relating to Ministers of the Crown’. He has produced quite a short text, 
which might immediately lead one to wonder if his purposes could adequately be 
met. 

Nevertheless, it readily becomes apparent that the first part of the task is 
accomplished admirably. The book offers a deep treasure trove of factual 
information. Matters of fairly common knowledge are reprised succinctly and 
coherently, and the reader’s attention is also drawn to a good deal of esoterica that 
are likely to escape mainstream texts both on constitutional law and political 
practice. The first few pages of chapter two — which address what one might 
expect to be the simple question of what, in legal terms, constitutes ministerial 
office — are an especially good example of this. It may also come as a surprise to 
many readers that the prerogative power to press-gang seamen into the navy 
remains in existence (p 212). 

More broadly, Professor Brazier manages to convey the impression that the legal 
structure of ‘the Ministry’ is an unnecessarily complex and complicated shambles 
that is ripe for systematic rationalisation and clarification. This impression is 
conveyed particularly forcefully in chapters one and two, on the ‘Composition of 
the Government’ and ‘Ministerial Offices’ respectively. These chapters succeed in 
providing a lucid description of a generally complex and often esoteric set of legal 
rules and political principles. 
ee ee 
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Analytically, however, Ministers of the Crown is something of a disappointment. 
It provides a wealth of useful information, but as a critical enterprise it seems 
rather impoverished. Such critiques as the book provides emerge by implication; 
indeed the text is so devoid of explicit evaluative content that one is often left 
wondering if one is imagining that there is any criticism at all of existing 
arrangements. 

There are some exceptions to this general impression. There is a nicely 
understated passage at pp 118-119, which uses very moderate language to create a 
powerful sense of the moral degeneracy of the many ministers in the Thatcher and 
Major governments who left office and stepped promptly on to the boards of 
companies they had previously been responsible for regulating or privatising. 
Brazier also convincingly suggests that ministerial question time in the Commons 
is an intellectual charade which consumes inordinate amounts of ministers’ and 
civil servants’ time to little useful purpose (pp 253-255). 

Similarly (though whether by accident or design is not clear), the constitutional 
role of the Queen seems to be cast in a very poor light. This is not because she 
retains any substantive political power, but because her very existence requires 
Ministers in general (and Prime Ministers in particular) to jump through a bizarre 
and lengthy array of etiquette-driven procedural hoops before they can get on with 
the business of governing (pp 79-91). Tony Blair reputedly upset the Palace early 
in his premiership by suggesting that his weekly audience with the Queen be 
scheduled more to meet his convenience than hers, presumably on the eminently 
reasonable basis that he had the rather more demanding schedule. Readers of 
Braziez’s book might consider that to have been an extremely modest step towards 
recasting the conventional basis of the government process on a more modem 
foundation. 

But a concem with etiquette is apparently not just a monarchical attribute. 
Brazier describes a quite bizarre facet of ministerial life at p 131: ‘a Parliamentary 
Under-Secretary of State is expected to call on a Minister of State in his room, and 
in his [sic] turn a Minister of State will go to see a Secretary of State. When two 
Secretaries of State are to meet, the more senior of them in the list of Cabinet 
precedence will normally expect the other to call on him [sic]. A Minister's 
officials always visit him [sic] in his room; movement the other way is 
discouraged’. Brazier describes the procedure as ‘quaint’. Others might think it 
asinine. Most of us would like some explanation of why ministers should respect 
such nonsensical barriers to prompt and effective communication. 

The book also illuminates some of the more unpleasant legal idiosyncracies of 
our government’s character. Brazier convincingly suggests (at p 75) for example 
that a Jewish lawyer could not currently serve as Lord Chancellor; (nor, one 
assumes, could a Moslem or an aetheist). The prohibition would presumably not 
survive the incorporation of the ECHR into domestic law, but it remaing a nasty 
illustration of the extent to which our current constitutional arrangements continue 
to pay homage to the intolerance and bigotry of earlier eras. 

Brazier urges a legislative solution to this particular problem. He also counsels 
ministers not to resort to defamation actions if their integrity is impugned by the 
press (p 235); advice which Messrs Hamilton, Smith and Aitken would no doubt 
have done well to heed. But in the main, his text presents without comment a good 
many controversial legal rules and political episodes which pass before our eyes. 

No critique is offered for example of the enormous powers granted to ministers 
by the Deregulation and Contracting Out Act 1994 (p 280). The recommendations 
of the Nolan Commission are integrated smoothly into the text at various points, 
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but we are not at any stage offered an opinion on whether Nolan’s reforms are 
likely to be effective. Much the same comments could be made in respect of the 
book’s treatment of the Scott report. The book also blandly records that the 
Treasury and Civil Service Committee rejected suggestions that Thatcher 
politicised the civil service by appointing only ideological soul-mates to senior 
positions. (Given that John Profumo makes several appearances in the book, one 
might wonder if Mandy Rice-Davis’ insight into politicians’ propensity to say 
whatever best serves their political needs might usefully be brought to bear on the 
pronouncements of Commons committees with Conservative majorities). Neither 
does the book seem unduly concerned by the patent inadequacy of the options open 
to a civil servant who suspects a minister to have engaged in improper behaviour (p 
140). And we are asked to take at face value Thatcher’s denial that she authorised 
or approved of Brittan’s leak of the Attorney-General’s letter during the Westland 
Affair (p 274). The book is perhaps rather too trusting both of the system of 
government and of the individuals who occupy its senior positions. 

The one pervasive evaluative theme which the book offers is that Ministers work 
terribly hard — sometimes indeed they can manage only ‘rushed snacks’ for lunch 
(p 131). (This perhaps explains why so many former Ministers are spending their 
post-ministerial careers with their respective snouts so deeply buried in so many 
publicly-enriched troughs). Fortunately, however, some lucky hungry ministers 
will occasionally be offered lunch by the Queen after Privy Council meetings (p 
199). 

On a stylistic note, Ministers of the Crown is a curiously written affair. There is 
no attempt, for example, to link chapters together in a way which lends the work a 
fluent narrative structure. This characteristic is exemplified by the book’s final 
paragraph. One reaches the end of the book with rather a bump, having read a brief 
description of the circumstances in which former Prime Ministers have returned to 
(non-Prime) ministerial office. One turns the next page expecting to meet a 
conclusion of sorts, but encounters instead a reprint of Questions of Procedure for 
Ministers. This is indeed a comment that one might make about most of the 
chapters — there is always the sense that a final paragraph has been omitted. This 
feeling begins to take shape as early as chapter one, the final thirteen lines of which 
are devoted to listing the titles of the members of Major’s 1996 Cabinet. 

Overall, the book does not really achieve the objectives it set out to meet. As a 
reference work it is excellent, alerting this reader — and no doubt many others — 
to errors and gaps in his knowledge and pointing most readers towards valuable 
matters of detail to which they had never given any thought. For that reason alone, 
Ministers of the Crown should find a place on most public lawyers’ bookshelves. 
But it is not a richly analytical book. It tells us where we are and gives us some 
idea of how we got here, but gives little explicit indication of the adequacy of our 
current state. Rodney Brazier produced a marvellously concise and stimulating set 
of proposals for constitutional reform in an OUP paperback a few years ago. One 
might hope that if Ministers of the Crown goes to a second edition, its author will 
offer a clearer, reform~driven critique of this particular feature of our constitutional 
landscape. 

lan Loveland* 
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James Penner, The Idea of Property in Law, Oxford: Clarendon Press, 1997, viii 
+ 220 pp, hb £40.00. 


Efforts to provide a comprehensive and universal definition of the legal concept of 
property are no longer in vogue. In the United States, Hohfeld’s analysis of rights 
and the revolt against formalism largely brought an end to such abstract conceptual 
inquiries. Subsequently in England, partly as a reaction to Wittgenstein’s later 
work, analytical jurisprudence also largely turned its back on endeavours of this 
type. Thus, Tony Honoré suggested that it is not possible to provide a definition 
that outlines the necessary and sufficient conditions required for something to be 
identified as property. Rather, Honoré argued, what the relationships that we 
generally understand to be proprietary share is ‘a family resemblance,’ 
characterised by a coincidence of a number, but not necessarily all, of certain 
incidents commonly associated with the institution (‘Ownership’, in Guest (ed) 
Oxford Essays in Jurisprudence (Oxford: Clarendon Press, 1961) 107). More 
recently, Jeremy Waldron argued that property is an ‘essentially contested 
concept’; the most we can identify are particular conceptions of private property 
that are historically situated in a specific culture (The Right to Private Property 
(Oxford: Clarendon Press, 1988)). Penner sets himself against the modern 
orthodoxy by seeking to illuminate an ‘idea’ of property that transcends the 
practices of any particular jurisdiction. The result is the definition of property as 
‘the right to determine the use or disposition of a... thing ... in so far as that can 
be achieved or aided by others excluding themselves from it ...’ (p 152). 

Penner’s vision of property as concerned with the exclusive use and possession 
of a particular thing is at odds with Hohfeld’s analysis of property as a collection of 
rights in personam. From the insight that generally we understand that we have a 
duty to exclude ourselves from property that is not ours, Penner moves to the 
conclusion that property must be understood in terms of a single general duty of 
exclusion (pp 26-27). The argument is that because the identity of an owner is 
generally unimportant, property rights cannot be understood as personal. Yet the 
identity of owner is never entirely irrelevant; we can always seek permission to use 
the property of another and so alter our duty towards one particular owner. 
Moreover, even if Hohfeld’s analysis seems unnecessary in the majority of cases, it 
is never nonsensical. Penner’s definition, on the other hand, is difficult to reconcile 
with those cases where conventional distinctions between rights in rem and in 
personam are strained. As Kevin Gray observes, ‘[p]ropertiness is represented by a 
continuum along which varying kinds of proprietary status may fade finely into 
one another’ (‘Property in Thin Air’ [1991] CLJ 252, 296). In distinguishing 
between points along this continuum, Hohfeld’s analysis remains more useful than 
Penner’s monolithic perspective. 

Developing Joseph Raz’s work on the organisation of legal norms, Penner argues 
that the law of property, contract and tort are individuated from one another and 
this reflects the fact that these areas are concerned with the protection of different, 
relatively discrete, interests. As if to suggest that this state of affairs is not socially 
constructed, Penner’s prose abounds with naturalistic metaphors: he notes that his 
analysis ‘presumes that the legal material will break along pre-existing fracture 
lines, so to speak’ (p 39); property and contract are ‘creatures interacting in an 
environment’; our task is to identify legal categories as a ‘natural feature of legal 
material’; and the role of the jurist is equated with that of an ecologist (p 3). This 
perspective cannot do justice to the complex and dynamic social practices that 
make up property or the fact that jurists are active participants in the legal system 
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in the way that observers in other disciplines are not. Penner’s approach requires a 
sharp distinction between the analysis and the development of legal norms, a 
distinction that is at odds with the account of the manner in which the law was 
transformed by our analytical reorganisation of it in the nineteenth century 
provided by scholars such as Simpson and Atiyah (p 43). 

According to Penner, the different categories of the private law reflect ‘the 
fundamental human interests at stake’ (p 48). So what, then, is the interest at stake 
in property law? Penner’s answer is that it is the interest in exclusively determining 
the use of things, an assertion that is little analysed but happily corresponds with 
and so justifies the definition of property he subsequently proffers. In contrast, a 
conclusion that the interest at stake in property disputes is about access to 
resources, whether exclusive or not, would have suggested merely that rules for 
entitlement were needed and would not have suggested a definition with any fixed 
content. While the product of the dynamic and disorderly processes that result in 
the allocation of entitlement to resources inevitably defies orderly categorisation, 
Penner’s method betrays a concern with producing a neat analytical scheme. It is 
inevitable that the distinctions he draws often appear arbitrary. 

The concern with taxonomy is also apparent in Penner’s effort to individuate 
property from contract by arguing that, while the right of exclusive use that is 
central to property involves the right to give away the objects of property, the 
power to sell is not a necessary incident of property; for this protects a very 
different interest (that safeguarded by the law of contract) (p 92). Yet that this is so 
is hardly obvious. Certainly in the era of substantive due process, the United States 
Supreme Court at times regarded the freedom to sell as a crucial and constitu- 
tionally protected incident of property (see, for example, Buchanan v Warley 245 
US 60, 78-79 (1917)). The notion that legal fields divide relatively neatly into 
areas that are intrinsically concerned with the promotion of discrete interests is 
implausible. As S.F.C. Milsom tells us, lawyers have always used legal concepts 
opportunistically to achieve their objectives: ‘the life of the law has been in the 
abuse of its elementary ideas.’ The same interests may be advanced through the 
development of one of a number of different concepts from diverse fields of law 
(Historical Foundations of the Common Law, 2nd ed (London: Butterworths, 
1981) 6). 

Any endeavour to individuate property from other legal categories will 
inevitably be complicated by the fact that we seldom analyse property in the 
abstract. In seeking to individuate property from contract, we might ask whether 
the determination of what rights may be transferred by contract (for example 
leases, covenants and easements) is part of property or contract. Similarly we 
might ask whether those norms which determine the degree of protection conferred 
on an owner of land by setting the limits on physical intrusion (trespass), on 
interference with quiet enjoyment (nuisance), and on damage (negligence), are part 
of the law of tort or property. Then again, we might also ask whether these are very 
interesting or meaningful questions. 

Penner’s analysis of the ‘idea of property’ has squeezed out much of what is 
exciting about the law of property. In his view, the only real issues of distributive 
justice involved in the law of property revolve around the determination of what 
can be owned (p 5). The degree of protection afforded to these objects is somehow 
understood to follow analytically from the very notion of property, rather than 
involving inherently controversial allocative decisions. I find this baffling. In 
determining the norms that govern entitlement to scarce resources, how can the law 
ever avoid questions of distributive justice? 
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Penner concludes his inquiry with a revealing passage: 


The book is intended primarily as a theoretical examination of the idea of property ... A 
vindication of these ideas through examination of the rules and doctrines of the property law 
in different jurisdictions, cultures, and historical periods is the subject of a different book 
which must await another day, so I shall stop here (p 220). 

The idea that our understanding of property can be fruitfully explored through 
two separate inquiries, one theoretical and one empirical, is misconceived. Just as 
raw empirical data would be of little interest if it were not organised utilising 
theoretical perspectives, the conceptual analysis of property is only valid — as 
Penner himself admits — if it reflects actual practices in given legal cultures. 
However, there is sufficient secondary literature on property in American law to 
suggest that the results of an empirical inquiry would tend to vindicate Waldron’s 
view of the limits of analysing property: there is no single transcendent concept of 
property, only historically-situated conceptions. For instance, Morton Horwitz has 
demonstrated how breaking free of an absolutist conception of property was central 
to the American legal realist movement (The Transformation of American Law 
1870-1960: The Crisis of Legal Orthodoxy (New York: OUP, 1992)). Similarly, 
the rise of the public trust doctrine and the recognition of rights of access to 
property suggest that Penner’s understanding of property in terms of exclusive 
possession is out of step with North American law. 

The value of this book is that it makes a case for an absolutist conception of 
property understood as an analytical, and hence apolitical, truth, which, while 
largely discredited academically, is still important in English law, and remains 
influential even in post realist American legal culture. Even if Penner’s study is 
unlikely to make many of them turn their backs on Hohfeld, Honoré and Waldron, 
legal scholars will be grateful to have a comprehensive philosophical defence of 
this position. 

Craig Rotherham* 


Margaret Davies, Delimiting the Law: ‘Postmodernism’ and the Politics of 
Law, London: Pluto Press, 1996, vi + 171 pp, hb £40.00, pb £12.99. 


John Austin distinguished between ‘laws properly so called’ and ‘laws improperly 
so called,’ by which he meant to contrast legal rules from rules of morality whose 
existence did not depend on the existence of a particular system of law. That 
distinction seems to have legislated for Westem philosophy the province of 
jurisprudence. The central claim in Delimiting The Law appears to be that this 
distinction has functioned as though it were both inevitable and inescapable, 
though it has served in fact to hinder our legal imagination from realising its 
potential. Building on the anti-structuralist ideas of Foucault, Derrida and Cornell, 
to name only a few, and also on the harvests of feminist and gay legal theorists, 
Davies teases the boundaries of knowledge imposed on legal philosophy by 
Austin’s perspective on law, and unmasks the violence in law’s creative and 
enforcement processes. She dispels the common assumption, held by many inside 
and outside the legal profession, that the law is neutral. By exposing the ‘political’ 
character of our legal systems, she reveals their oppressive nature. What rings 
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through Davies’ book over and over is the idea that legal processes predicated on 
Austin’s view of law cannot be the ‘sanctuaries of fairness and justice’ that one 
might have thought or wished them to be, but corrupt processes that thrive on 
creating categories of exclusion and inclusion, selection and rejection drawn on 
political lines and brutally enforced in the pretence that judges, like automata, 
merely apply laws mechanically without any personal input into the decisions they 
make. For this reason, she argues, Western legal philosophy as inspired by John 
Austin’s positivism gets off on the wrong foot, and needs re-orientation. 

Davies appears adamant that the hierarchies of dominance and subservience on 
which Western legal philosophy thrive create in the legal process a paradox which 
we have traditionally preferred to ignore, but which we must now acknowledge and 
address. She argues against acquiescing in violence as an inevitable and 
inescapable corollary of the legal process, not least because violence corrupts 
the law in a way that limits our legal imagination. Western legal philosophy is 
pregnant with structures that inculcate violence into the law, instilling legal 
processes with categories of dominance and subservience on the one hand, and 
inclusion and exclusion on the other. But categories created by the exclusion of an 
other are never pure; they contain within them traces of the other, and cannot 
therefore be fully coherent or closed. Disillusioned with positivism for its refusal to 
recognise any necessary relationship between law and its infinite others, and with 
natural law for its oppressive insistence that law is merely an extension of 
existence, Davies embraces what, in legal theory, has become known as 
‘Postmodernism.’ 

In Delimiting The Law, Davies not only rejects predicating jurisprudence on a 
philosophy which instructs that human experience is reducible to finite 
categories, and orderable into hierarchies which can be further strung out along 
an inside/outside divide, but also invites us to reappraise this philosophy and, 
moreover, to conclude that it is wrong. The next task is to suggest alternatives 
or, at the very least, indicate the direction which the search for an alternative 
philosophy should take. This is, in every sense, an ambitious project which calls 
for some boldness not least because the foundationalist philosophy she 
challenges is so solidly entrenched that nothing else will do. The passion with 
which she writes is understandable, and should not be mistaken for an obsession 
with postmodernism. But how certain is Davies about the certainties that 
underpin her book? 

A thorough deconstruction of the process by which ‘jurisprudence’ has been 
institutionalised, both as a property right defining law’s boundaries, and as that 
which marks legal norms as law, reveals how traditional legal philosophers have 
captured the agenda of how we think about law. By not questioning that process, 
we have nurtured the limitations inherent in it Like other property rights, 
jurisprudence so defined becomes a limit which serves chiefly to exclude others 
from the use and enjoyment of an object. Jurisprudence described as that which 
marks norms as belonging or not belonging in the legal domain gives the false 
impression that legal science is objective and therefore beyond dispute. This view 
encourages us to believe, and many have seemed to accept through acquiescence, 
that a philosophically absolute understanding of the law is possible. Thus, for 
positivists, a legal norm carries the criterion or identifying mark of the Grundnorm, 
rule of recognition, or sovereign command. Norms without this institutional 
impri are mere social standards without legal significance. Kelsen thought 
that a legal norm provides a scheme of interpretation, or a frame through which 
particular conduct could be viewed. Any particulars falling within a norm’s frame 
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can be understood under the deductive syllogism: ifp then q. In other words, an act 
has no intrinsic legal significance on its own. It is the existence of a set of norms — 
defining, for example, lawful and unlawful homicides — that provides a frame 
through which any act is to be viewed. However, what Kelsen and the positivist 
school overlook is the reality that the general proposition if p then q is in itself a 
limit providing a criterion in cases of p. 

Davies finds support in the form of Kant to deny the possibility of purely 
deductive reasoning in law. Kant argued that the task of deciding whether 
something does or does not fall under a certain norm cannot be governed by 
general logic because general logic has no scope for judgment. Extended to a legal 
context, this means that the proposition if p then q cannot be applied to any 
particulars unless the judge performs a non-logical move, that of judgment. In a 
judgment, the decision of the judge is an act, and not itself a logical conclusion 
arrived at mechanically. Judgment involves choice. This leaves open the practical 
question of whether a particular set of facts counts as a case of p. Davies recognises 
that while there are determinate cases in which the law and the facts correspond to 
make deductive reasoning possible, there will always be penumbral cases where 
indeterminacy in either the law or the facts will have to be settled before the 
process of deduction can proceed. There will also be hard cases where no rule will 
suffice to determine the outcome, meaning that judicial discretion will occupy the 
greater part of the decision. One of Davies’ chief arguments in this book is that 
positivism’s attempt to abstract the content of legal decisions to a deductive form 
which makes decisions appear to be the result of logical extrapolation only serves 
to maximise the hold which legal limitations have on the process of law, and 
minimises the agency and political responsibility of legal officials. 

In this well written book, Davies appears more than anything else to be calling 
for a brave and honest re-assessment of the dynamics of our legal processes in 
order that we can see them for what they really are: oppressive, limited, violent, 
false prisms of objectivity. Such a reassessment would inform the research agenda 
for a more comprehensive philosophy of jurisprudence and the legal process. This 
book is a trial of the Western view of ‘the law of law.’ For now, Davies, as 
Prosecution Counsel, has put her side of the story. Cross-examination is ready to 
begin. 

Ben Chigara* 


Mirjan R. Damaška, Evidence Law Adrift, New Haven: Yale University Press, 
1997, x + 160 pp, hb £19.50. 


The common law of evidence is renowned for its complex and arcane rules, a 
number of which seem to defy logic. But, while it is readily acknowledged that the 
most notorious rules, such as those excluding hearsay and character evidence, are 
in need of reform, most commentators recognise that, amid the subtle distinctions 
and bizarre exceptions that have become encrusted on them over the years, such 
tules embody a core of good sense. Because the probative value of hearsay and 
character evidence is often difficult to judge accurately, rules excluding these types 
of evidence are largely intended as safeguards against mistaken verdicts. However, 
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because they will exclude evidence which frequently does have substantial 
probative value, blanket exclusionary rules are unsatisfactory. An important part of 
the reformer’s task, then, is to identify the precise purposes that may be served by 
rules excluding hearsay and character evidence so that they can be clarified and 
refashioned with their excesses removed. In Evidence Law Adrift, Mirjan Damaška 
provides those interested in this process with the insights of comparative analysis. 
His aim is to contrast processes of proof in common law and civilian systems, in 
order to identify the procedural characteristics of common law litigation which 
form the structural base for our current rules and which may explain why we have 
the rules we do. 

As is well known, civil law systems do not share the complex rules of evidence 
of the common law. There are, however, some equivalents to rules of evidence on 
the continent. What distinguishes continental evidential practices from those of the 
common law is the rarity of what Wigmore termed rules of intrinsic probative 
policy, that is, rules designed to improve the accuracy of fact finding (as opposed 
to rules of extrinsic probative policy, such as rules reflecting ethical principles). 
That does not mean that continental courts take no interest in intrinsic probative 
policy, merely that this policy is not implemented through firm rules. Instead, 
within civilian systems, a policy of discouraging reliance on unreliable evidence is 
more likely to be implemented through appellate review. 

While the principal differences between continental and common law practices 
of proof are fairly easily described, it is not so simple to identify the factors which 
have created them. Explanations of the distinctiveness of common law proof 
practices usually point to the use of lay fact finders and/or the adversarial system. 
While Damaška acknowledges that both of these factors play a role in our 
continuing reliance on complex rules of evidence, he devotes the central part of 
Evidence Law Adrift to a more detailed examination than this topic usually 
receives. For example, Damaška argues that, by itself, the use of lay fact finders 
does not explain the need for complex rules; rather, it would seem to be a good 
reason for keeping the rules of evidence as simple as possible. What is more 
important, he suggests, is the bifurcation of courts (the separation of functions of 
judge and jury) and the secretive nature of jury decision making which, in contrast 
to the reasoned decisions of continental courts, give rise to a ‘legitimacy deficit’. 
Together, these two factors create both the need and the ability to regulate proof 
through control of the information given to the jury. Another distinctive aspect of 
common law litigation to which Damaška attaches importance is the temporal 
concentration of proceedings. The ‘day in court’ trial creates the problem that the 
parties may be caught unawares by evidence and the need to limit the amount of 
information presented to the fact finder. 

The interaction of these various explanatory strands is well illustrated with the 
example of the rule against hearsay. The adversarial system means that parties 
have a particular reason to be suspicious of hearsay evidence offered by their 
opponents. Party control over evidence gathering also suggests another function of 
the hearsay rule, which is to induce the parties to seek out the declarant rather than 
simply to present the court with the hearsay witness. Further, temporal 
concentration means that, if hearsay evidence is presented in court, the opposing 
party has no time to look for the declarant in order to check the evidence. Turning 
to implementation of hearsay policy, in a civilian system a judge who bases a 
finding of liability solely on hearsay evidence will have her finding scrutinised, 
and possibly overturned, on appeal. But the secretive nature of jury verdicts means 
that this is simply not an option within common law systems; it may therefore be 
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safer not to present the jury with hearsay evidence in the first place. One of the 
oddest aspects of the hearsay rule is that fact finders are sometimes instructed to 
treat hearsay evidence of fact x as evidence of a witness’s credibility when 
testifying about x, rather than as direct evidence of x itself. While it is difficult to 
defend such counter-intuitive rules, Damaška suggests that they are best 
understood ‘as devices directed at influencing group deliberation’ (p 40). There 
would be little need for such a rule in a civilian system where there is either no lay 
involvement in fact finding, or lay fact finders deliberate with professional judges 
who can influence their inferential processes. Not all of these rationales for the 
exclusion of hearsay are especially convincing, but what does emerge from 
Damagka’s analysis is the complex nature of the interacting justifications for some 
of our rules of evidence. 

In the last two chapters, Damaška examines what the future holds for the law of 
evidence in common law countries. His argument is simple: as the pillars of 
common law procedure (juries, concentrated trials, party control) are eroded, our 
tules of evidence will be destabilised and will have to be reassessed. In the future, 
we are likely to see increased differentiation of evidence law as it is moulded to fit 
different procedural contexts. In fact, this process is already under way in England 
(more so than in the United States). The rules applied in civil courts are now very 
different from those applied in criminal litigation, but there may be a need to push 
this process of re-evaluation further. The inception of pre-trial disclosure by the 
defence and the increasing use of pre-trial hearings in the criminal courts means 
that one of the pillars of common law evidence, temporal concentration, is looking 
shaky. In the magistrates’ courts we have semi-lay fact finders, but minimal 
bifurcation (party control and temporal concentration, of course, remain). It may be 
time for a wholesale re-evaluation of the rules of evidence in summary trials to 
reflect the fact that they are procedurally different from Crown Court trials. 

It is instructive to apply some of the insights offered by Evidence Law Adrift to 
the Law Commission’s recent recommendations for reform of the hearsay rule in 
criminal proceedings (Law Com No. 245 (1997)). Some commentators have 
argued for the abolition of the hearsay rule, suggesting that courts should receive 
hearsay whenever it is the best evidence available. However, whereas continental 
courts can often assure themselves that any hearsay they receive is the best 
evidence, party control over evidence means that common law judges are not well 
placed to play this role. What is more, by excluding hearsay in individual cases 
(even though it may be the best evidence) the courts ensure that, in the long run, 
they are more likely to receive the best evidence more often. It follows, then, that 
the Commission was right to reject the ‘best evidence’ reform option. A less 
radical option considered by the Commission would add a broad inclusionary 
discretion to the current exclusionary rule: judges would admit hearsay evidence 
when persuaded of its reliability. The Commission also rejected this proposal, 
because it was not prepared to trust judges to use their discretion wisely or 
consistently. Instead, the Commission opted for a simplified version of the current 
Tules combined with a ‘safety valve’ inclusionary discretion to be used in 
exceptional cases. The problem with this is that we are left with a largely 
unsatisfactory rule, one that attempts to define relevance and probative value 
through a generalised formula, rather than leaving this to a decision made in the 
individual case. Such an approach, Damaška tells us, would be anathema on the 
continent, because there it is recognised that ‘[t]o legislate on a subject [the 
probative value of evidence] so deeply contextual is like legislating against a 
chameleon by reference to its color’ (pp 21-22). However, as Evidence Law Adrift 
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demonstrates, unsatisfactory rules are often a function of the procedural context in 
which they operate. In the absence of a career judiciary and prosecution appeal 
rights in Crown Court trials, judicial discretion is problematic, so it may be that the 
Commission was wise to reject the option of creating a broad inclusionary 
discretion. 


Mike Redmayne* 


ee 


* Department of Law, Brunel University. 
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Jim Gower — an Appreciation 


Professor L.C.B. Gower — known round the world as Jim — died on Christmas Day 
1997, just short of his eighty-fourth birthday. He was a founding member of this 
Review and thereafter its steadfast supporter. We have therefore particular reason 
to mourn his loss, but even more to celebrate his achievements. Gower was the first 
editor of the MLR for Cases and Statutes. He believed strongly in its mission to 
treat the whole of English law — legislation as well as case law — from a functional 
perspective, with a major emphasis on its social underpinnings and the processes of 
its reform. 

This tribute is not intended as a systematic biography. It seeks to epitomise 
Gower as an educator, as a law reformer and as a company lawyer. Something, 
however, must first be said about his own development as a lawyer, since it helps 
to explain the continuities in his varied professional life. 

His father decided that he should train as a solicitor and set about finding him 
articles. During the search, an alternative, then somewhat unusual, course was 
uncovered: it was possible first to take a law degree and then do the necessary 
training, which would in consequence be reduced from five to three years. Gower 
therefore went to University College, London, where he acquired a first-class 
degree before he was twenty. Then he took articles with Smiles & Co of Bedford 
Row (by Gray’s Inn), completing an LL.M. during the same period. Out of this 
intense academic and practical training was formed a legal scholar with a detailed 
knowledge of the workings of the legal system. 

For more than a decade, it was unclear where the major course of his profes- 
sional life would lie. In 1936, Gower became an assistant solicitor in Smiles & Co, 
and later a partner, retaining a connection until his departure for Nigeria in 1962. 
Equally, in 1936-38, he held a full teaching post at UCL and, among other things, 
joined the team which launched the MLR. Theo Chorley, then Cassel Professor of 
Commercial Law at LSE, became the first General Editor but otherwise the leading 
spirits were from UCL. Gower left UCL for practice, disliking the requirement to 
teach six or seven subjects. Yet the inclination for academic work was well 
implanted and it was maintained particularly through his continuing friendship 
with Amold Goodman and Dennis Lloyd, both of whom had connections with the 
UCL Faculty.! War service intervened,” but after its end, Chorley joined Attlee’s 


1 Arnold Goodman, later Lord Goodman, solicitor extraordinary, was a fellow law student with Gower 
at UCL and a close friend for life. Goodman’s autobiography, Tell Them I’m on my Way (London: 
Chapmans, 1993), is dedicated to Gower. Dennis Lloyd, later Lord Lloyd of Hampstead, had a pre- 
war career at the Bar and joined the UCL Faculty as Reader in 1947. He became the Quain Professor 
of Jurisprudence in 1956. 

2 Goodman, Gower and Lloyd enlisted together in the 48th Light Anti-Aircraft Battery under (Sir) 
Mortimer Wheeler, archaeologist: for some escapades, in the version according to Goodman, ibid 
ch3. 
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government, and in 1949 Gower succeeded him at LSE as Cassel Professor. The 
stage was thus set for his mature contributions to academic law and university life. 


The educator 


The range of Gower’s experience in education is one measure of his remarkable 
qualities. There are three stages to distinguish. 

First, in his thirteen years as Cassel Professor he fulfilled all his promise as a 
legal scholar and teacher, assuming a pivotal role in the LSE Law Department 
during its fertile post-War years. If Hughes-Parry convened it, Kahn-Freund 
bestrode it, Glanville Williams (briefly) adorned it and Griffith and de Smith rose 

„within it, Gower energised it. He taught contract and commercial law to under- 
graduates both in law and in economics. With his two associates from UCL, 
Goodman and Lloyd, he developed company law as a major subject in the London 
University LL.M. From this came his seminal text, The Principles of Modern 
Company Law, to which we return later. 

At the same time, he spoke out forthrightly on the need to remould legal 
eduction, so that it could give young lawyers a real understanding of the crucial 
role of their discipline in social and economic life. Notably in his Inaugural 
Lecture,3 Gower spelled out many inadequacies in the training of barristers and 
solicitors; he regretted the lack of coordination between university courses and 
professional requirements; he compared the situation unfavourably with that in the 
United States; and, in consequence, he advocated a law degree as a requirement for 
entry into each profession.4 To the legal establishment, the directness of the 
challenge was all too evidently disturbing. The affronted Law Lords chose to 
summon Chorley to explain and apologise for publishing in the Review his 
presumptuous successor’s claim that the judges patronised law teachers in public 
addresses to them.* 

In this period, the London colleges became the training ground of aspiring 
lawyers from parts of the Empire which were likely to gain their independence. 
Gower felt strongly that the emergent states must set up and staff their own systems 
of legal training and these must embody the ideals and high standards which he 
demanded at home.® So came his next stage as an educator. With his striking ability 
to act on his convictions, Gower resigned from the LSE and, with support from the 
Gulbenkian Foundation, set out for Nigeria. He became Dean of the embryo Law 
School in the new University of Lagos, pressing not only for adequate premises and 
library provision but also for staffing by Nigerians as soon as it could be achieved. 
At the same time he was instrumental in establishing the professional training 
school in Lagos and he advised both the federal and the three regional gdvernments 
on legal education (three further law schools were established during his time). 

He became widely known and liked in the governmental, business and artistic 
circles of the country. Nigeria’s debt to Gower is that, in the first, optimistic years 
of independence, he was able at least to plant roots for a system of legal education 
which the country could thereafter nurture for itself. In the new countries of the 


wee YS ee E a aa a a M 
3 ‘English Legal Training’ (1950) 13 MLR 137. Education was a central issue discussed in his earlier 
article ‘The Future of the English Lega! Profession’ (1946) 9 MLR 211. 
4 His US connections were at this stage indirect. They would later be strengthened by spells at Harvard 
(in 1954-55 and 1966 — the latter as Holmes Lecturer). 
5 For Gower's wry account of the episode, ‘Looking Back’ (1978) 14 JSPTL 155. 
6 He was a member of Lord Denning’s Committee on Legal Education of Students from Africa, 1960 
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Commonwealth, his Nigerian model was eagerly studied; and his experience would 
later make him a powerful voice when appointed to the Ormrod Committee on 
Legal Education (1967-71). 

On returning to England Gower served as one of the initial Law Commissioners 
for England and Wales. Then came his third and most general contribution to 
education: his appointment to the Vice-Chancellorship of Southampton University 
(1971-79). To the task he brought his unflagging and engaging energy. The period 
was still one of expansion in the expectations and achievements of the traditional 
universities. Gower not only saw through notable improvements in the accom- 
modation available for students but also the building of a major concert hall. This 
was one mark among many of his efforts to link the University to the various 
communities of its city, and to engage financial and industrial leaders in support 
for the institution. His Vice-Chancellorship is remembered as a happy and fruitful 
period, and he as a man of unfailing resource: he once rescued a University Grants 
Committee delegation from student demonstrators by jumping from a window and 
startling the besiegers into dispersion. 

As an educator, Gower was courageous and forthright in seeking change. Those 
with whom he worked — fellow teachers, administrators, students — recall on the one 
hand his clarity of mind and grasp of practicalities, and on the other his kindness. 


The law reformer 


By instinct, Gower was an improver of institutions, sometimes launching volleys 
of criticism, sometimes working carefully for consensus from within. Accordingly 
he was a major law reformer of his generation on a much wider front than just for 
legal education. 

His experience in practice, and particularly his work at the Poor Man’s Lawyer desk 
which Goodman, Lloyd and he set up in the East End of London, made him a forceful 
advocate of more accessible, and above all more honest, divorce. In evidence to the 
Morton Commission on Divorce, he argued that a law which required an innocent 
petitioner to demonstrate the matrimonial offence or offences of the respondent led to 
widescale manipulation. In particular, the comfortably off knew what not to tell their 
legal advisers, when they were carrying out a mutual arrangement, perhaps with 
assistance of bogus ‘hotel’ evidence of adultery. Again Gower found himself in 
conflict with lawyers, who certainly had their own interest in the matter: 


... the tone of the examination of Professor Gower can be explained only on the assumption 
that Commissioners regarded him as an apostate, disloyal to his profession.’ 


His admission that he had drafted a letter intended to convert a consensual 
separation into desertion, and his characterisation of the Bar Council’s evidence as 
‘arrant nonsense’ certainly inflamed matters. 

Gower was an obvious choice for Gerald Gardiner’s first Law Commission. In 
its oral tradition he is reckoned the most successful of the initial pantheon, and that 


n a ——— 
7 OR. McGregor, Divorce in England (London: W. Heinemann, 1957) 139. ‘Mac’ — afterwards Lord 
McGregor of Duris — was moved to write this ‘abolitionist’ attack on the ‘institutionalists’ of the 
Commission, particularly because of its treatment of Gower. Mac’s own recent death is also a cause of 
real sorrow to the Review. In 1973 be joined the Editorial Committee as the leading socio-legal 
researcher of the day, and he brought in a number of contributions, particularly concerning family 
breakdown, which greatly enhanced our participation in that field. 
Like McGregor, Gower had a strong interest in the relations between law and the press; both were 
members of the Royal Commission on the Press (1975-77), Mac being the Chairman. 
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despite the inability of the English and Scots Commissions to make real progress 
with a combined Contract Code, which was part of Gower’s remit. He assumed 
responsibility for family law and by 1966 had prepared the Commission’s Report 
on divorce, The Field of Choice. This advocated irretrievable breakdown of the 
marriage as a ground, while seeking to avoid any detailed inquest to establish that 
any hope of reconciliation was past. The Church of England Group, chaired by the 
Bishop of Exeter, took a severer line, but the two men led their colleagues to a 
formal concordat: irretrievable breakdown was to be the sole ground, but it might 
be inferred from certain ‘facts’. Through this skilful diplomacy, the Divorce 
Reform Act 1969 became possible. 


The company lawyer 


The highest achievement of Gower’s period in the Cassel Chair was the first 
edition of The Principles of Modern Company Law (1954).8 Corporate law and 
practice had been part of his legal fibre from an early stage. During and after his 
articles at Smiles & Co, he worked closely for Charles Llewellyn, an able 
commercial draftsman, on the formation of the London Metal Exchange, several 
major flotations, and a variety of business brought by South American financial 
bodies, such as the Bank of Chile. His teaching of the Smeet was also fostered by 
the strong interest which Goodman and Lloyd took in it. 

His first edition made a conclusive case for company law as a major academic 
subject, although most law schools of the day neglected it as purely technical. 
(While the only texts were exemplified by Judge Chalmers’ Company Law!® there 
was something to be said for this prejudice.) In Gower’s handling, the subject was 
seen to raise issues of economic and social policy which were entirely appropriate 
to academic study; in part this was attained by a lively historical introduction, with 
its functional analysis of partnerships, trading corporations and deed of settlement 
companies and its demonstration of how their structures made legislation on 
limited liability possible. Given also its clear practical significance, the law of 
corporate and other business associations became a pressing candidate for the list 
of undergraduate options. 

Seldom can a textbook have made such a radical change in so short a time in the 
academic status of a legal subject; as a reviewer of a later edition commented, the 
first edition became ‘an instant classic’. Equally remarkable was the way in which 
this spare but elegant text cast illumination on the subject for the benefit of 
scholars, practitioners and judges as well as for third-year students. It was 
absolutely crammed with original arguments and suggestions for doing things 
better which neither Bench nor Bar could afford to ignore. At a time when 
academic endeavour and the practice of law were beginning to drift away from one 
another, Company Law was a timely reminder that the divide could be bridged by a 
reflective practitioner-turned-academic, to the mutual benefit of both activities. 





8 Almost 40 years later, be could still assume prime responsibility for the fifth edition (1992), working 
by then with others who included Wedderburn, his successor ın the Cassel Chair For the book’s place 
within the teaching of commercial law subjects at the LSE, see the essay by the next Cassel professor, 
Ross Cranston, Rawlings (ed), Law, Society and Economy (1997) ch 5 It 1s fitting that the latest 
appointee to the Chair, Paul Davies, has now completed a sixth edition. 

9 Lloyd completed his Law Relating to Unincorporated Associations in 1938 (London: Swoet & 
Maxwell, 1938). 

10 Sth ed, 1954. 
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Company law would be the field in which Gower’s reforming zeal was longest at 
work. He drafted a Company Law Code for Ghana with consummate skill. At the 
Law Commission, on the other hand, it was not possible to broach the subject 
because the Department of Trade and Industry kept it strictly within house. But 
later on Gower became adviser to that Department, notably on the need for closer 
regulation of corporate activity. He reined in his instinct to go for tight controls, 
listening patiently to the advice of practitioners and the City. His long experience 
made him realise that progress could only come by way of slow evolution, without 
radical shocks.!! 

Nonetheless the exposure of the corporate and capital market system to large- 
scale, scandalous fraud became so high a risk, particularly with the integration of 
the leading capitalist economies, that a Conservative government hostile to royal 
commissions appointed him as sole investigator to review the whole question of 
investor protection. After exhaustive inquiries and rapid writing, the Gower 
Report!? in effect compelled the enactment of the Financial Services Act 1986. In 
terms of law reform, it was his final and most telling achievement. Although 
himself sceptical of the claims of ‘self-regulation’ in the area of capital markets 
and financial services, he realised that, at the time, the last thing which would be 
acceptable to the City establishment were proposals for a British Securities 
Exchange Commission. Nevertheless, he tenaciously fought for a structure which 
had at least the potential for effective regulation; and, as one regulatory scheme 
succeeded another in the City, culminating in the recent announcement of the 
creation of a ‘Super-SIB’, it is hard not to conclude that the country would have 
done better to give Gower his head at the beginning. 

Jim Gower’s contribution to legal and other education, to the politics of law 
reform and to the substance of the subjects with which he was most associated 
forms a remarkable whole. Formal honours — Fellowship of the British Academy, 
honorary fellowships of UCL and LSE, several honorary doctorates and similar 
awards — came his way. He was also a Trustee of the British Museum (1968-83). 
But all this pales beside the memory which he leaves to his family, his friends and 
many less close acquaintances: of a man of great intellectual acuity, imagination, 
courage and optimism, whose interest and sympathy were constantly engaged for 
others, rather than for himself. 


11 He had been a member of the Jenkins Committee on Company Law Amendment 1959-62, 
12 Review of Investor Protection, Parts I and IT, Cmnd 9125 (1984, 1985). 
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Tort Litigation in the Context of Intra-familial Abuse 


Joanne Conaghan* 


The terrible fact is that family life is the source of our greatest warmth and support, yet is, at 

the same time, the most violence-prone setting in our society.! 

In the last two decades we have accumulated a vast amount of information about 
the nature and extent of physical, sexual and psychological abuse taking place 
within the family. Study after study has revealed spousal abuse (predominantly of 
women by their male partners)? to be a pervasive and pemicu social practice 
engendering crime, family breakdown and homelessness. Similarly, the traditional 
perception of child abuse as exceptional, the province of the ‘pervert’ in the shabby 
raincoat, has been challenged by the growing mountain of data charting its 
occurrence within the family and related social circles.* Far from being a haven, a 
sanctuary into which we can safely escape, the family has been exposed as a 
primary site of violence, a point of peril rather than a place of safety. 

This wealth of evidence has produced a gradual shift in the public perception of the 
harm involved. There has, for example, been a significant change in police practice 
and attitudes towards domestic violence complaints’ and a growing social 
recognition that it constitutes serious criminal behaviour. Similarly, there has been 





*Law School, University of Kent 
My grateful thanks to Hugh Collins and Paddy Ireland for their helpful comments on earlier drafts of this 
article, 


1 D. Edgar, First Report Upon the Inquiry inso Strategies to Deal with the Issue of Community 
Violence (1988) for Parliament of Victona, Australia, Social Development Committee, cited in J 
Renvoize, Innocence Destroyed: A Study of Child Sexual Abuse (London: Routtedge, 1993). 

2 The most significant studies include R. Dobash and R Dobash, Violence Against Wives: A Case 
Against Patriarchy (Pree Press: New York, 1979); K. Yllo and M. Bograd (eds), Femunist 
Perspectives on Wife Abuse (Loadon: Sage, 1988); S. Edwards, Policing Domestic Violence: 
Women, Law and the State (London: Sage, 1989) especially ch 4. On male violence against women 
generally, see J. Hanmer and M. Maynard (eds), Women, Violence and Social Control (London. 
MacMillan, 1987); M. Hester, L Kelly and J. Radford, Women, Violence and Male „Power 
(Buckingham Open University Press, 1996). 

3 According to some estimates, up to one in three marriages ending in divorce involves domestic 
violence: M Borkowski et al, Mantal Violence: The Community Response (Loodon: Tavistock, 
1983) There 1s also evidence linking domestic violence with child abuse: L Bowker ef al, ‘On the 
Relationship Between Wrfe-Beating and Child Abuse’ in YIlo and Bograd, n 2 above, 158; A, 
Mullender and B. Morley, (eds) Children Living With Domestic Violence (London: New Clarion 
Press, 1993). Likewise, the relationship between domestic violence and homelessness is well 
recognised: J. Zorza, ‘Woman Battering: A Major Cause of Homelessness’ (1991) 25 Clearinghouse 
Review 421. 

4 Some estimates suggest that up to one in three girls experience some kind of sexual abuse in 
childhood and anywhere between 20-40 per cent of boys: Renvoize, n | above, 65-71. The general 
literature is extensive See, in particular, L Armstrong, Kiss Daddy Goodnight: A Speakout on Incest 
(New York: Hawthom Books, 1978); D. Russell, The Secret Trauma: Incest in the Lives of Girls and 
Women (New York: Basic Books, 1984), E. Driver and A. Droisen, Child Sexual Abuse: Feminist 
Perspectives (London: MacMillan, 1989); M. Wilson, Crossing the Boundary: Black Women and 
Sexual Abuse (London: Virago, 1993) For claims that the pervasiveness of child sexual abuse has 
been exaggerated, seo D. Howitt, Child Abuse Errors: When Good Intentions Go Wrong (London: 
Harvester, 1992) 

5 Edwards, n 2 above; S. Grace, Policing Domestic Violence in the 1990s (London: HMSO, 1995). 
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a Virtual revolution in public and legal attitudes towards child abuse particularly of a 
sexual nature. Traditional legal reluctance to acknowledge the problem of child 
sexual abuse has been replaced in the post-Cleveland era’ by endless speculation 
about the role of law and other disciplines in relation to sexual abuse within the 
family.® 

Unsurprisingly, much of the recent focus of law and legal theory has been on the 
role of criminal law in dealing with intra-family abuse. However, increasingly, 
survivors! of abuse are also seeking civil law remedies. This has led to dramatic 
changes (both legislative and judicial) in the legal rules governing the availability 
of injunctive relief.!! Less well-documented is the growing trend towards damages 
as a means of redress, more clearly identifiable in American jurisdictions, but also 
detectable in the UK. The purpose of this article is to explore the possibilities and 
pitfalls of civil litigation in this context and to identify and evaluate the practical 
and legal problems which plaintiffs are likely to encounter, in order to provide 
some strategic guidance as to the feasibility and/or desirability of suits in particular 
instances. Such an exploration also provides an opportunity to further excavate the 
concept of harm upon which tort law rests and, in particular, its gendered content.!? 
Accordingly, before embarking on a full consideration of the tangled webs which 
tort has weaved in the context of intra-family abuse, I will briefly consider the 
concept of ‘gendered harm’ and its applicability (or otherwise) to problems of 
family violence/abuse. 


er eer ee 

6 Incest was not made a criminal offence in English law until the Punishment of Incest Act 1908. 
However, until feminists (and others) began to draw attention to its prevalence in the 1970s and 
1980s it was generally viewed as a rare and deviant act where the wrongfulness lay in the 
‘unnaturalness’ of the coupling rather than the presence of exploitation or abuse. Arguably, such a 
conception still informs the current legislative proscription of incest under ss 10 and 11 of the Sexual 
Offences Act 1956: S. Duncan, ‘Disrupting the Surface and Order of Innocence: Towards a Theory 
of Sexuality and Law’ (1994) 2 Feminist Legal Studies 3, 11-22; V. Bell, Interrogating Incest: 
Feminism, Foucault and the Law (London: Routledge, 1993) ch 5. 

7 The diagnosis and handling of a number of allegations of child abuse in Cleveland attracted national 
attention in 1987, resulting in a public inquiry in 1988 (Lord Justice Butler-Sloss, Report of the 
Inquiry into Child Sexual Abuse in Cleveland 1987, Cm 410 (London: HMSO, 1988). See also B. 
Campbell, Unofficial Secrets: Child Sexual Abuse — The Cleveland Case (London: Virago, 1988). 

8 In addition to law, there is a vast amount of literature (including specialist journals eg Child Abuse 
and Neglect) in the fields of psychology, medicine and social work/social policy: Renvoize, n | 
above. 

9 Evidentiary problems associated with the testimony of abused children is of particular interest — see 
eg J Spencer and R. Flin, The Evidence of Children: the Law and the Psychology (London: 
Blackstone Press, 2nd ed, 1993). Likewise, spouse killing, by cither partner, is the subject of 
extensive commentary: S. Lees, ‘Naggers, Whores and Libbers: Provoking Mea to Kill’ in J. 
Radford and D. Russell, Femicide: the Politics of Woman-Killing (Milton Keynes: Open University 
Press, 1992) 267; A. McColgan, ‘In Defence of Battered Women Who Kill’ (1993) 13 OJLS 508. 

10 The term ‘survivor’ rather than ‘victim’ is often deployed in feminist literature to emphasise the 
possibility and actuality of resistance to abuse: L. Kelly, Surviving Sexual Violence (Cambridge: 
Polity, 1988). 

11 Although injunctive relief is of crucial importance to victims of family violence, it is not the focus of 
this article. The current statutory provisions can be found in the Family Law Act 1996 Part IV while 
the court’s inherent jurisdiction to grant injunctive relief in the context of harassment or abuse has 
recently been extended by the Court of Appeal: see Khorasandjian v Bush [1993] 3 All ER 669 and 
Burris v Azadani [1995] 4 All ER 802, discussed in J. Conaghan, ‘Harassment and the Law of Torts: 
Khorasandjian v Bush’ (1993) 1 Feminist Legal Studies 189 and ‘Equity Rushes in Where Tort Law 
Fears to Tread: The Court of Appeal Decision in Burris v Azadani’ (1996) 4 Feminist Legal Studies 
221. However, see also Hunter v Canary Wharf Ltd [1997] 2 All ER 426, restricting the scope of 
Khorasandjian in £o far as it relies on nuisance. 

12 This builds upon earlier work including J. Conaghan, ‘Gendered Harm and the Law of Tort: 
Remedying (Sexual) Harassment’ (1996) 16 OJLS 407 and “Tort Law and the Feminist Critique of 
Reason’ in A. Bottomley (ed), Feminist Perspectives on the Foundatronal Subjects of Law (London: 
Cavendish, 1966) 47. 
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The concept of gendered harm in legal theory" 


The incidence and distribution of harm has a social as well as an individual 
dimension: our vulnerability or susceptibility to particular kinds of harm derives 
not just from our individual circumstances but also from our membership of a 
particular class, race or group.'* To describe harm as ‘gendered’ is merely to 
identify the gender dimension in its incidence and distribution, to focus upon the 
way in which harm is differentially distributed according to sex/gender. Women 
suffer particular harms and injuries as women (albeit to varying degrees). Whether 
biologically derived (the discomfort, injury and risks associated with menstruation, 
ovulation, pregnancy and childbirth) or socially produced (rape, incest, sexual 
harassment, spousal abuse), such harms are gendered either because they are 
exclusively experienced by women or because women are more likely to 
experience them. Indeed, even where men and women suffer similar harm (such 
as rape), the subjective experience of that harm is informed, inter alia, by social 
perceptions of gender difference.!5 

The concept of gendered harm sits somewhat uneasily with a recent 
preoccupation in feminist/post-modernist theory with the discursive application 
of sexual categories,!® and, in particular, with the way in which invocations of a 
fixed or static understanding of what constitutes ‘woman’ or ‘man’ can operate 
oppressively, denying individual experience (where it does not accord with 
accepted understandings of ‘male’ and ‘female’ experience) and ignoring other 
features of identity such as race, class or (dis)ability and their role in shaping and 
informing individual subjectivity. It has been argued that the deployment of the 
category ‘woman’ in feminist thought can operate to obscure the fact that ‘woman’ 
is a product of social discourse!” and not a social fact (although the effect of 
discourse is to present it as such). To rely on a notion of ‘woman’ as a universal 
category with a fixed, essential content is to fail to recognise the socially 
constructed nature of the self and the ways in which individual identity is formed 
and informed by meanings which are discursively created.!8 


13 See generally R. Graycar and J. Morgan, The Hidden Gender of Law (Annandale: the Federation 
Press, 1990) 272-276; A. Howe, ‘The Problem of Privatised Injures: Feminist Strategies for 
Litigation’ in M Fineman and N. Thomsaden (eds), At the Boundaries of Law: Feminism and Legal 
Theory (New York: Routledge, 1991) 148; R. West, ‘The Difference in Women’s Hedonic Lives: A 
Phenomenological Critique of Feminist Legal Theory’ ibid 115. 

14 See the parallel concept of ‘social injury’ first deployed in criminology by E Sutherland, White- 
Collar Crime (New York: Holt, Rinehart and Winston, 1949) and applied in a feminist context by 
Howe, n 13 above. 

15 One commentator observes: ‘For women to be raped by men is deemed “normal” while for men it 1s 
abnormal, an experience which ‘‘feminises’’ men and one which is viewed as more shocking and 
horrifying’: T Gillespie, ‘Rape Crisis Centres and ‘‘Male Rape”: A Face of the Backlash’ in Hester 
et al, n 2 above, 148, 160. 

16 J. Butler, Gender Trouble: Feminism and the Subversion of Identity (London: Routledge, 1990). 

17 Where discourse ıs an ‘identifiable configuration of power/knowledge which express[es] expertise 
but which really function(s] as evidence of [1ts] own legitimacy as [an] institution of social coatrol’: 
R. Sandland, ‘Between “Truth” and “Difference”: Poststructuralism, Law and the Power of 
Feminism’ (1995) 3 Feminist Legal Studies 3, 5. 

18 The deconstruction of the category ‘woman’ has left some feminists concerned that feminism no 
longer has a subject: L Alcoff, ‘Cultural Feminism v Post-Structuralism: the Idenuty Crisis in 
Feminist Theory’ (1988) 13 Signs 2 Thus, a focal point of feminist theory in the 1990s has been with 
the need to retiieve feminism from the potentially negative consequences of its own deconstruction 
— see, for example, S. Phelan, ‘Foucault and Feminism’ (1990) 34 American J Political Science 2; 
S. Bordo, ‘Feminism, Post-Modemism and Gender-Scepticism’ in L Nicolson (ed), Feminism/ 
Postmodernism (London: Routledge, 1990); E. Jackson, ‘Contradictions and Coherence in Feminist 
Responses to Law’ (1993) 20 JLS 398. 
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From this it might be argued that the idea of gendered harm with its emphasis on 
the differential experience of men and women is problematic in suggesting that 
there is a particular ‘female’ or ‘male’ experience of harm. However, while such an 
understanding is capable of being derived from the concept of gendered harm, it is 
not necessarily entailed by it. To claim that harm has a gender dimension is not to 
deny that the incidence and distribution of harm or the way in which it is 
subjectively experienced may also be mediated by other aspects of individual 
identity. Nor is it necessarily reliant upon a fixed conception of sexual difference. 
Rather, the deployment of the concept of gendered harm is a means of 
interrogating the way in which harm is constituted and understood in social and 
legal discourse and, in particular, the role which gender, both as a product and 
producer of discourse, plays in shaping and informing the understanding. 


Gendered harm and intra-family abuse 


How does the concept of gendered harm contribute to our understanding of intra- 
family abuse? The dominant trend within feminist theory is to locate intra-family 
abuse within a patriarchal social order, as a particular expression of men’s 
domination of and control over women.'9 In this context, acts of physical and 
sexual abuse of women and children, as they are perceived and/or acted out, 
operate as a means of securing that control, materially constraining women and 
children’s lives. Whether involving behaviour which is relatively trivial, such as a 
wolf-whistle, or serious violations such as rape and/or assault, these acts are part of 
a ‘continuum of violence’ to which women and children are daily subjected.20 
Intra-family abuse, then, is both a product and producer of a sexually oppressive 
system of social relations.?! By contrast, it is common in psycho-medical discourse 
to understand and analyse intra-family abuse in terms of family pathology, 
focusing on the way in which particular family dynamics presage, mediate or even 
produce abuse. In relation to child sexual abuse, for example, as much attention is 
often focused on the behaviour of other family members (particularly the 
‘colluding’ mother) as on the perpetrator himself. In this way, intra-family abuse 
becomes perceived not as a male problem but as a family problem. 

This perception of intra-family abuse has been rightly criticised by feminists: 


I9 See eg Hanmer and Maynard, and Hester ef al, n 2 above. 

20 Kelly, n 10 above. Feminists have been criticised for allegedly collapsing too wide a range of 
sexually oppressive behaviour under the rubric of ‘violence’ and thereby misrepresenting the 
multplicity of ways in which men exercise power over women: M Liddle, ‘Fermunist Contributions 
to an Understanding of Violence Against Women — Three Steps Forward, Two Steps Back’ (1989) 
26 Canadian Review of Sociology and Anthropology 5. 

21 Analyses of intra-family abuse predicated upon ‘systems’ or ‘structures’ of Oppression appear to 
conflict with Foucauldian conceptions of power as dispersed and fragmented: M. Foucault, The 
History of Sexuality Volume !: An Introduction (Harmondsworth: Penguin, 1981) 81-102. Yet can the 
observable patterns of relations and knowledge configurations simply be attributable to coincidental 
or random exercises of power (Bell, n 6 above, 41)? Some feminists have rejected Foucault’s model of 
power as Inadequate (N. Hartsock, ‘Foucault on Power. A Theory for Women?’ in Nicolson, n 18 
above, 157) while others seek to accommodate tt with feminist claims (Phelan, n 18 above; Bell, n 6 
above). Similarly, feminist efforts to articulate the ‘reality’ of sexual violence sit uneasily with post- 
modemist theoretical perspectives seeking to understand events primarily in terms of discourse, 
narratives and socially constructed categories: L. Frohman and E. Mertz, ‘Legal Reform and Social 
Construction: Violence, Gender and the Law’ (1994) 19 Law and Social Inquiry 829. Unsurprisingly 
perhaps, structuralist accounts, sufficiently nusenced, continue to be the dominant theoretical model 
informing feminist analyses of male violence: Heater ef al, n 2 above, 8-11. 

22 Discussed by Renvoize, n | above, 55-58 and Bell, n 6 above, 83-87. 
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‘The majority of violence against women and children is directed against them by 
men in their families. Yet dominant professional intervention tactics effectively 
transform feminist analysis of men’s violence to a gender-neutral problem of 
“family violence’’.’23 Statistics clearly reveal that men are the primary 
perpetrators of intra-family abuse. Even in the context of physical (as opposed 
to sexual) abuse of children where, some studies suggest, women are as likely to be 
implicated as men,?5 this cannot be properly understood without reference to 
gendered social practices. For example, the general tendency to view mothers as 
primarily responsible for the physical wellbeing of children, makes it more likely 
they will be blamed for physical neglect or abuse. Moreover, as single parents, 
mothers often have sole responsibility for children, so it is hardly surprising that 
the proportion of female to male abusers is as it is.26 Put bluntly, the odds are 
stacked. 

Thus, despite the fact that not all abusers are men and not all victims are 
women, there seems little doubt that the problem of intra-family abuse is 
intimately connected with perceptions of gender difference and, more than likely, 
deeply implicated in the social construction of masculinity as an exercise in 
power. It does not seem inappropriate therefore to characterise the harm or injury 
which results as ‘gendered’ despite its gender-neutral representation in profes- 
sional discourses. Indeed, to present the problem of intra-family abuse in gender- 
neutral terms arguably contributes to the problem of male violence by effectively 
denying it. If this is an accusation which can be levied at professionals, can it also 
be directed at law? How does law define the problem of intra-family abuse and 
how do its definitions inform our understanding of it? Specifically, what roles 
does tort play in constructing and maintaining our conception of what constitutes 
harm/abuse? 


Law and the regulation of the family 


Traditionally, English law has characterised the family as a private’ realm not 
generally subject to regulation.” This has operated normatively as well as 
prescriptively in liberal legal theory, creating a discourse around the family which 
has focused upon the appropriateness or otherwise of legal intervention.28 During 
the 1980s, this approach was subject to extensive critique by feminist legal 
scholars. Katherine O’Donovan, for example, argued that the characterisation of 


EEE 

23 J. Radford and E. Stanko, ‘Violence Against Women and Children: the Contradictions of Crime 
Control under Patriarchy’ in Hester et al, n 2 above, 65, 66. 

24 For example, men are much more likely to kill their partners: S. Edwards, Sex and Gender in the 
Legal Process (London: Blackstone Press Lid, 1996) 181-182 Moreover, they comprise between 
90-98 per cent of child sexual abusers, Renvoize, n | above, 104. Although there is a tendency in the 
literature to suggest that sexual abuse by women is greater than the studies reveal (bid 114-117), 
there is little hard evidence to support this (L. Kelly, ‘When Does the Speaking Profit Us? 
Reflections on the Challenges of Developing Feminist Perspectives on Abuse and Violence by 
Women’ in Hester et al, n 2 above, 34, 42. 

25 B. Gilham, The Facts About Child Physical Abuse (London: Cassell, 1994) 28. Men are responsible 
for the vast majority of child fatalities in the context of child abuse, ibid 56. 

26 Women are cight times more likely to be single parents than men and studies show that single 
parenthood is a factor strongly associated with increased rates of child physical abuse, ibid 28. 

27 ‘Both as regards the conduct of private affairs and domestic life, the rule is that the courts of law 
should not interfere except upon occasion’, per Bowen LJ in Re Agar-Ellis, Agar-Ellis v Lascelles 
[1883] Ch D 317, 335. 

28 See generally, K O’Donovan, Sexual Divisions in Law (London: Weidenfeld and Nicolson, 1985) 
11-15. 
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the family as a ‘private’ sphere of activity operated politically to discourage 
intervention in it, while concealing the exercise of power therein.?? Scrutinising the 
legal depiction of the family, O’Donovan focused upon the deployment of the 
public/private dichotomy in law and its role in defining and maintain sexual 
divisions. Similarly, Frances Olsen analysed the distinction in law and liberal 
theory between the family and the market, and its ideological function in 
maintaining a gendered conception of the family and ‘public’ life. She further 
questioned the coherence of the distinction between ‘abstention’ and ‘intervention’ 
in relation to state activity: ‘The state is responsible for the background rules that 
affect people’s domestic behaviours. Because the state is deeply implicated in the 
formation and functioning of families, it is nonsense to talk about whether the state 
does or does not intervene in the family’ .3! 

The recognition that, despite the rhetoric of privacy, law plays a significant role in 
the construction and maintenance of the family led to a closer focus on the concep- 
tion of the family embodied and expressed in law. At the same time, the Foucauldian 
challenge to a conception of power as something residing in and exercised 
exclusively by the state,?? shifted the theoretical focus away from law as a source of 
coercive regulation towards its operation discursively. For example, O’Donovan’s 
recent work in family law concentrates on articulating the stories of the family 
present in law and their role in perpetuating myths about the ‘idealised family’. 

In assessing tort’s role, actual or potential, in relation to intra-family abuse, it is 
important to draw upon these insights. What stories about the family does tort law 
narrate? And how is the ‘problem’ of family violence represented in them? 


Tort law and the regulation of domestic relations 


Contrary to the impression created by most modern textbooks,™ there is, 
historically at least, a long and established tradition of tort involvement in family 
affairs. Indeed, the conventional notion of the family as a ‘private’ sphere beyond 
the scope of legal regulation is difficult to comprehend in light of tort law’s 
historical role in reinforcing the power of the father over his family. From 
medieval through to (virtually) modern times, fathers/husbands have had access to 
an army of actions to remedy ‘wrongful’ interferences with their ‘domestic 
relations’. Thus, a husband could seek damages from another for enticing?* his 
wife to leave him or harbouring% her without lawful justification; a male 





29 ibid. 

30 F Olsen, ‘The Family and the Market A Study of Ideology and Legal Reform’ (1983) 96 Harvard 
LR 1497 

31 F. Olsen, ‘The Myth of State Intervention in the Family’ (1985) 18 University of Michigan J of Law 
Reform 835, 837. 

32 Foucault, n 21 above; Bell, n 6 above, 30. 

33 K. O'Donovan, Family Law Matters (London: Pluto, 1993). 

34 See exceptionally FV. Heuston and R.A. Buckley, Salmond and Heuston on the Law of Torts 
(London: Sweet & Maxwell, 21st ed, 1996) ch 15; J. Fleming, The Law of Torts (Sydney: The Law 
Book Co, 1987) ch 29. 

35 Place v Searle [1932] 2 KB 497 Derived from an ancient ‘writ of ravishment’ (W. Blackstone, 
Commentaries on the Law of England Vol III (London: Dawsons, 1967) 139), this action was 
abolished by the Law Reform (Miscellaneous Provisions) Act 1970, s 5. 

36 To ‘harbour’ a wife was to give her shelter after a demand by her husband to ‘deliver ber up’: 
Heuston and Buckley, n 34 above, 349. Devlin J described the object of the action as ‘submission by 
starvation’ (Winchester v Fleming [1958] | QB 259, 266): deprived of shelter elsewhere, a wife 
would be forced to return to the protection of her husband. 

37 Phuip v Squire (1791) Peake 114. 
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adulterer could be sued by a wronged husband under an action known as ‘criminal 
conversation’ ;38 and in an action per quod consortium amisit or servitium amisit a 
husband had a right to sue another if, by virtue of a tort committed against his wife, 
he was deprived of her society and/or services.?? All of these actions derived from 
the common law assumption that a wife’s person was her husband’s property.49 For 
this reason, with the exception of the action for enticement,4! a wife had no 
reciprocal claims for injuries to, or loss of, her husband.‘2 Indeed, when such a 
claim was argued in Best v Fox, it was rejected by the House of Lords on the 
grounds that, as the action was based on the recognition that a husband had a quasi- 
proprietorial right over his wife, it was already anomalous and should not be 
further extended.‘? For similar reasons the court in Winchester v Fleming denied a 
wife’s claim against another for harbouring her husband.“ While the common law 
recognised a man’s possessory right over his wife, it denied any corresponding 
prerogative to a woman. 

The common law did not accord the same proprietorial rights to a father over his 
children. For example, a father had no right of damages in relation to the person of 
his child. However, he could issue a writ of habeus corpus to recover possession of 
a minor child or apply to the Family Division to exercise its power with respect to 
the guardianship of infants.45 He could also sue, in certain circumstances, for loss 
of a child’s services under the action per quod servitium amisit (placing a child on 
a similar footing in relation to her father as a servant to a master), but only where 
the child was old enough to render such services.“ In this way, the common law 
recognised and protected a father’s economic interest in his child. 

While a host of remedies lay against third parties in relation to alleged 
‘interferences’ with ‘domestic relations’, actions intra-family are not part of the 
common law tradition. Indeed, until 1962, a wife had no cause of action against her 
husband in tort (and vice-versa) even where he had committed a well-established 
wrong such as a battery“ because of an interspousal immunity deriving originally 
from the doctrine of couverture.“ Even after the Married Women’s Property Act 


38 Norfolk (Duke of) v Germaine (1692) St Tr 929. The old action was abolished in 1857 but the right 
to claim damages for adultery could still be made by way of petition in matrimonial 
until its final abrogation in the Law Reform (Miscellancous Provisions) Act 1970, s 4: Heuston and 
Buckley, n 34 abdve, 340. F 

39 eg Hambrook v Stokes [1925] 1 KB 141. The action, which was available for negligent as well as 
intentional ınterferences, originally arose under the writ of trespass but later could be made by way 
of case stated; it was abolished by the Administration of Justice Act 1982, s 2(a). 

40 See eg the judgments of Lord Goddard in Best v Fox [1952] AC 716, 731-732 and McCardle J in 
Place v Searle, n 35 above, 499 See also Blackstone, n 35 above, 142. 

41 The night of a wife to sue another for enticing ber husband is recognised in Newton v Hardy [1933] 
149 LT 165 although on the facts it did not succeed. See also Gray v Gee (1923) 39 Times LR 429; 
Place v Searle, n 35 above. 

42 In any case, until the Married Women’s Property Act 1882 a married woman had no capacity to sue 
1n tort because, under the doctrine of couverture, she had no separate legal personality independent 
of ber husband: Blackstone, n 35 above, 433; see generally M. Doggett, Marriage, Wife-beating and 
the Law in Victorian England (London: Weidenfeld and Nicolson, 1992) chs 2 and 3. 

43 n 40 above, 730-734. Lord Goddard distinguished the action of enticement (which a wife could 
invoke, n 41 above) from loss of consortium on the ground that the former required intentional 
interference. 

44 n 36 above, per Lord Devlin, 266. 

45 Heuston and Buckley, n 34 above, 338 

46 eg Lough v Ward [1945] 2 All ER 338, abolished by the Law Reform (Miscellaneous Provisions) 
Act 1970, s 5. 

47 In fact, between husband and wife a ‘wrong’ was not necessarily committed because of the right of a 
husband at common law to administer reasonable physical chastisement to his wife: Doggett, n 42 
above, 4-14. 

48 n42 above. 
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1992 gave a wife a right to sue, interspousal immunity was preserved in the 
interests of ‘marital harmony’.4? Although removed by legislation in 1962, it is still 
the case that where one party brings an action in tort against another party to a 
subsisting marriage, the court can stay the action if it concludes that no substantial 
benefit would accrue to either party from the continuance of proceedings. While 
no similar immunity has ever existed between parent and child in English law,°! 
the common law’s endorsement of parental (patriarchal) authority within the 
‘private’ family domain has contributed to a legal environment in which disputes 
between parent and child, other than those of a financial/property nature, are not 
generally viewed as properly the subject of legal regulation.*? 

Although the legal framework upon which most of these doctrines rested has 
now been dismantled, the torts tradition remains patriarchal.*> Tort law has long 
been deeply implicated in the reinforcement of male power in the home and, 
despite its more recent assumption of a formally neutral position, it is unlikely that 
all vestiges of the old common law tradition have been eradicated. Can we then 
deploy tort to challenge rather than reinforce patriarchal authority? What gains, if 
any, might be made by bringing tort back into the domestic sphere? 


In pursuit of a remedy: tort law and intra-family suits 


Where one family member is physically or sexually assaulted by another a right to 
sue for damages will lie, subject to the provisions of the Law Reform (Husband 
and Wife) Act 1962 (above). The cause of action will usually lie in trespass 
(assault, battery and/or false imprisonment), although the plaintiff might also 
allege negligence, particularly when the claim is against a party other than the 
perpetrator. 


Yet, despite the fact that most acts of physical and sexual abuse between family 
members are likely to be tortious, they do not often result, in the UK at least, in 
civil claims for damages. Church v Church® is a rare example of a suit by a wife 
against her husband for assault and battery during the course of divorce 
proceedings; she was awarded £9,605 damages by the court. More recently, a 


49 Fleming, n 34 above, 642; see also Thompson v Thompson (1910) 318 US 611. 

50 Law Reform (Husband and Wife) Act 1962, s 1(2Xa). Interspousal immunity still exists in some US 
states although the vast majority have abolished it; see generally ‘Developments in the Law: Legal 
Responses to Domestic Violence’ (1993) 106 Harvard LR 1498, 1531 (hereinafter cited as 

‘Developments’). 

51 By contrast, since the decision of Hewlett v George 68 Miss 703 (1891) a number of American states 
have recognised such an immunity although the tendency is increasingly to abrogate ıt Dobbs ef al, 
Prosser and Keeton on Torts (St Pauls: West Publishing Co, Sth ed, 1984) 904-907. 

52 As with husband aod wife, the common law has traditionally recognised a parent’s right to 
administer ‘reasonable chastisemment’ to a child, creating a perception of family life in which 
(limited) physical violence is viewed as a natural corollary of responsible parenting. However, as the 
morality and effectiveness of corporal punishment of children has come under question, it has 
become increasingly apperent that the disciplining of children has often masked substantial abuse as 
is demonstrated by recent revelations about child abuse in children’s homes: The Guardian, 12 June 
1996, The legality of parental punishment is currently the subject of an application to the European 
Court of Human Rights: The Guardian, 30 August 1996. 

53‘... The law of England is that the father is the head of the family,” per Cassels J in Lough v Ward, n 
46 above, 348 

54 Asin Sv W [1995] 1 FLR 862 (suit against mother) and X v Bedfordshire CC [1995] 3 All ER 353 
(suit against local authority). Some North American litigants have argued that incest should be 
recognised as an independent tort (K(M) v H(M) (1992) 96 DLR 289) but, to date, this approach has 
met with little success. 

55 (1983) NLJ 317. 
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wife successfully sued her husband for rape in the context of a subsisting marriage 
and was awarded £14,000 in damages.™ The incidence of claims arising from child 
abuse seems greater, although not significantly so, but, as will be apparent below, 
substantial legal obstacles stand in the way of a successful claim. 

By contrast, intra-family litigation in the US is a thriving industry,’ with the 
abolition of interspousal immunity in most states producing a new and burgeoning 
area of personal injury litigation.** Similarly, adult survivors of child sexual abuse 
have increasingly turned to tort for a remedy, occasioning changes in the law in 
some states to facilitate claims.*? 

While it is often assumed that in the absence of an insured defendant, there is 
little point in engaging in tortious litigation, the American experience indicates 
that, lack of insurance notwithstanding, litigants can and do pursue other family 
members for financial recompense. While the defendant’s lack of assets may act as 
a general brake on litigation, there is evidence that victims of abuse often pursue 
civil remedies for non-financial reasons — for example, to expose and/or punish 
the abuser or to seek public vindication of the accusation of abuse. When these 
Motives predominate the defendant’s lack of assets does not inhibit suits. This 
suggests that the relative paucity of claims in the UK cannot be explained solely by 
a defendant’s probable absence of insurance or assets. More likely, the use of 
contingency fee arrangements to finance claims enables American claimants to 
embark upon litigation with greater ease and less financial risk than their British 
counterparts.*! Notwithstanding the practical financial difficulties facing potential 
UK litigants, the incidence of intra-family litigation is increasing. In this context, 
the decision in Stubbings v Webb® brings into stark relief the procedural and 
doctrinal problems facing adult survivors of childhood sexual abuse seeking 
redress through tort. 


The problem of limitation periods 


In Stubbings, the 30-year-old plaintiff sued ber stepfather and stepbrother in relation 
to alleged sexual abuse occurring from the age of two to fourteen. Under section 2 of 
the Limitation Act 1980, the period for bringing an action in tort is generally six 
years. Although the period can be extended where a wrong occurs during childhood 
— time does not then begin to run until the child reaches her majority (18) — the 
plaintiff was still six years out of time when she commenced legal proceedings. 





56 The Times, 10 September 1997. This is believed to be the first successful suit by a wife against ber 
husband for rape in the UK. 

57 R. Spector, ‘All in the Family: Tort Litigation Comes of Age’ (1994) 28 FLQ 363. On the growing 
incidence of similar litigation in Canada, see B. Fekdthusen, ‘The Civil Action for Sexual Battery: 
Therapeutic Jurisprudence’ in D. Wexler and B. Winick, Law in a Therapeutic Key: Developments 
in Therapeutic Jurisprudence (Durham: Caroline Academic Press, 1996) 845. 

58 Torts invoked include assault, battery, false imprisonment and intentional infliction of emotional 
distress. The latter, which is recognised in a number of states, is particularly useful where the abuse 
alleged is non-violent: L. Karp and C. Karp, ‘Beyond the Normal Ebb and Flow: Infliction of 
Emotional Distress in Domestic Violence Cases’ (1994) 28 FLQ 389. 

59 See notes 87-91 below and accompanying text. 

60 B. Feldthusen, ‘Discriminatory Damage Quantification in Civil Actions for Sexual Battery’ (1994) 
University of Toronto LR 133, 135-136. 

61 US claimants are also aided by a different costs rule. each party 1s responsible for ber own costs (cf 
the UK where costs generally follow the loser). The costs rule in combination with the i 
fee system enable plaintiffs to engage in expensive litigation with little or no threat to their own 
assets. 

62 [1993] 1 All ER 322. 

63 Limitation Act 1980, ss 28(1) and 38(2). 
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The plaintiff argued that the six-year period under section 2 did not apply, 
instead claiming, under section 11, that the defendant’s acts constituted a ‘breach 
of duty’ which is governed by a three-year period running from ‘the date of 
knowledge ... of the person injured’, where ‘knowledge’ requires (inter alia) that 
the plaintiff knew ‘that the injury in question was significant’. The plaintiff 
argued that although she had long been aware of the facts of the abuse, she only 
obtained the requisite knowledge of its significance in terms of its long-term 
psychological effects, after psychiatric treatment at the age of 27. However, the 
House of Lords rejected her argument, affirming the application of section 2 and 
rendering her claim out of time. 

In a careful examination of legislative history,® Lord Griffiths concluded that 
Parliament had not intended the provisions of section 11 to cover harms 
intentionally inflicted% and that, in any case, the acts complained of in Stubbings 
could not be properly described as a ‘breach of duty’: ‘If I invite a lady to my 
house one would naturally think of a duty to take care that the house is safe but 
would one really be thinking of a duty not to rape her?’® It was therefore 
unnecessary to decide when the plaintiff acquired requisite ‘knowledge’ although 
Lord Griffiths acknowledged ‘... the greatest difficulty in accepting that a woman 
who knows that she has been raped does not know that she has suffered significant 
injury’. 

By contrast, the earlier decision of the Court of Appeal had found in favour of 
the plaintiff,® accepting her interpretation of the statute,” and taking a much more 
sympathetic stance in relation to the delayed recognition of harm by adult survivors 
of childhood sexual abuse. For example, Bingham LJ acknowledged that the 
plaintiff's understanding of the causal link between her present psychological 
problems and prior abuse was ‘the result of a gradual process, not a single, sudden 
revelation’,’! emphasising that at the time when the alleged acts occurred (in the 
1960s and 1970s) public awareness of the likely psychological effects of child 
abuse was limited. Indeed, none of the professionals who treated the plaintiff 
explicitly connected her adult problems with childhood abuse, despite having 
notice of it, until 1984 when she was 27. Given these considerations, even if the 
plaintiff had been unable to show that she lacked the requisite knowledge before 
1984, the Court of Appeal would have been prepared to exercise their discretion to 
extend the three-year limitation period.” 

The Court of Appeal decision displays a realism and practicality wholly lacking 
in that of the House of Lords. By choosing to engage in the narrowest interpretative 
techniques (particularly in relation to the notion of ‘duty’ as between family 
members) and relying on their own limited and highly partial understanding of the 
experience of sexual abuse, their Lordships were able to avoid any examination of 
the context within which the claim in Stubbings (necessarily) evolved and 


64 ibid ss 11(4Xb) and 14(1Xa); 8 33 allows for the extension of the three-year period by judicial 
discretion. No such power exists in relation to the six-year period. 

65 In particular the deliberations of the Tucker Committee, Report of the Committee on Limitations of 
Actions (Cmd 7740, 1949). 

66 n 62 above, 323-324. 

67 ibid 329. 

68 bid 328. 

69 [1991] 3 All ER 949. 

70 Relying upon Letang v Cooper [1964] 2 All ER 929; the House of Lords later distinguished it on the 
grounds that it was decided before the courts were permitted to use Hansard as an aid to statutory 
interpretation, n 62 above, 328. 

71 0 69 above, 955. 

T72 ibid 955-959. 
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knowingly denied many sufferers of sexual abuse the possibility of a tortious 
remedy. 

In a subsequent hearing in Strasbourg, the European Court of Human Rights was 
similarly evasive. Ms Stubbings, together with three other adult survivors of 
childhood sexual abuse, alleged that the effect of the UK rules governing limitation 
periods was to deny them access to a court in violation of Article 6 of the European 
Convention of Human Rights.” The majority of the court acknowledged the 
particular difficulties which victims of child abuse had in meeting limitation 
requirements, but held that the UK provisions did not restrict or reduce individual 
access to the court to such an extent as to impair ‘the very essence of the ... 
right’ .74 

Further difficulties with the limitation provisions emerged in S v W,75 where the 
25-year old plaintiff sued both her parents for acts of sexual abuse perpetrated by 
her father during childhood. The trial court deemed both claims time-barred by the 
six-year period under section 2. However, the Court of Appeal held that while, 
after Stubbings, the action in trespass against the father was governed by section 2, 
the claim against the mother for failing to protect her child, as an action for breach 
of a parental duty, fell under the three-year discretionary period under section 11. 
As a result, the claim against the perpetrator of the abuse was thrown out but the 
claim against a non-perpetrator for failing to prevent the abuse allowed to proceed. 
The Court of Appeal acknowledged the result was ‘odd’’ but felt unable to reach 
any other decision given Stubbings. 

‘Odd’ does not really capture the full absurdity of the decision. Such random 
and capricious operation of the rules on limitation periods is hardly consonant 
with any rational conception of civil justice. At no point did the House of Lord in 
Stubbings undertake the necessary exploration of the public policy reasons 
behind limitation periods and their applicabili to cases of childhood sexual 
abuse. By contrast, in K(M) v H(M),”’ a similar claim, the Supreme Court of 
Canada carefully examined the underlying rationale for limitation periods. 
Speaking for the court, La Forest J identified three reasons’? for imposing a 
limitation period on a cause of action — certainty (or repose), evidentiary 
concerns and diligence — and investigated their application in civil claims for, 
incestuous abuse. The court was singularly unpersuaded by the assertion that a” 
defendant is entitled at some point to ‘certainty or repose’.”? While such an 
argument might carry some weight, for example, in a commercial context where 
there was a public interest in encouraging the quick settlement of disputes, La 
Forest J perceived ‘no ... public benefit in protecting individuals who perpetrate 
incest from the consequences of their wrongful actions’, particularly where those 


N Art 6(1) ‘In the determination of his civil rights and obligations ..., everyone ıs entitled to a bearing 

. by [a] .. tribunal. .” The plaintiffs also claimed violations of | Art 8 (right to respect for private 

and family Itfe) and Art 14 (the enjoyment of nghts and freedoms without discrimination) but, in all 
cases, the claims were denied: Stubbings and others v UK [1997] i FLR 105. 

74 ibid 119. Dissenting from this coaclusion, Judge Foighel (ın company with Judge MacDonald) 
emphasised that, given the acknowledged difficulties which victims of childhood abuse have with 
recognising the significance of their injuries, the court’s decision effectively denied most victims 
‘the chance to ever go to court’ (124) 

75 n 54 above. 

76 bid, per Millet LJ, 866. 

TT n 54 above. See generally J. Mosher, ‘Challenging Limitation Periods: Civil Claims by Adult 
Survivors of Incest’ (1994) 44 University of Toronto LJ 169. 

78 See A. Rosenfeld, ‘The Statute of Limitations Barrier in Childhood Sexual Abuse’ (1989) 12 Harv 
Women’s LJ 206, 211. 

79 See Salmond and Heuston, n 34 above, 558. 
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consequences continued throughout a plaintiff s lifetime. The court was equally 
sceptical about the difficulty of bringing claims based on ‘stale evidence’, 
emphasising that the passage of time between wrong and remedy was almost 
inevitable in claims related to incest where plaintiffs were unlikely to bring a 
claim at least until they came of age.8! Finally, as to the perceived need to 
encourage plaintiffs not to ‘sleep’ on their rights and to pursue them with due 
diligence, the court thought this ‘particularly inapposite’ in the context of incest 
claims: ‘A statute of limitations provides little incentive for victims of incest to 
prosecute their actions in a timely fashion if they have been rendered 
psychologically incapable of recognising that a cause of action exists’ .82 Citing 
the Court of Appeal decision in Stubbings with approval, La Forest J concluded 
that the plaintiff's claim was not time-barred because she had not discovered and 
could not reasonably have discovered all the ingredients necessary to a cause of 
action until a point in time within the period of limitation. The plaintiff, he 
argued, must have ‘a substantial awareness of the harm and its likely cause 
before the limitation period being§ to toll’.8 

This flexible deployment of the ‘reasonable discovery doctrine’ has also assisted 
plaintiffs in a number of American cases* although many still fail to convince 
courts that they had insufficient knowledge to make an earlier claim. In this 
context, some courts have distinguished delays in bringing suits attributable to a 
failure to recognise the causal connection between current harm and prior abuse 
(‘Type One’ cases) from those attributable to a failure to recollect the abuse 
(usually) because of the traumatic nature of the experience (“Type Two’ cases),85 
Type Two cases have been markedly more successful. However, overall, the 
prevailing lack of judicial consistency as to the application of delayed discovery 
arguments raises questions about their long term strategic value to survivors of 
childhood sexual abuse as, clearly, they operate haphazardly to secure a remedy in 
this context. 

In response to these problems, a number of American states have introduced new 





80 K(M) v H(M) n 54 above, 302. 

81 Similarly, the Court of Appeal in Stubbings rejected the defendants’ contention that a long delay in 
making a claim might unduly prejudice their defence: n 69 above, 958. By contrast, Lord Griffiths in 
the House of Lords expressed concern about the possibility of effectively adjudicating upon events 
which occurred over 20 years previously: n 62 above, 324. 

82 K(M) v H(M), n 54 above, 303. See also the remarks of Judge MacDonald, dissenting in the ECHR 
in Stubbings, asserting that the traditional aims of statutes of limitation were being served ‘at the 
expense of the applicants’ rights and ... tbe struggle to recognise that the sexual abuse of children is 
a gross violation of children’s and human rights ...’ (126). 

83 K(M) v H(M), n 54 above, 305. Mosher points out that ambiguity remains as to exactly what the 
Court requires a plaintiff to ‘discover’ before the period of limitation begins to run: n 77 above, 204— 
205 


84 AM. Hagen, ‘Tolling the Statute of Limitations for Adult Survivors of Child Sexual Abuse’ (1991) 
76 lowa LR 355; T. Whitehead, ‘Application of the Delayed Discovery Rule: the Only Hope for 
Justice for Sexual Abuse Survivors’ (1992) 16 Law and Psychology Review 153. 

85 In the UK Susan Lees, aged 38, is suing Birmingham social services and the NSPCC in relation to 
child abuse suffered before she was five years old but which she did not recall until she was 35, (The 
Observer, 2 February 1997). On the distinction between ‘Type One’ and ‘Type Two’ cases, sce 
Johnson v Johnson 701 F Supp 1363. 

86 Examples where ‘Type One’ claimants have been denied recovery include De Rose v Carswell 242 
Cal Rptr 473 (Ct App 1991) and Hildebrand v Hildebrand 736 F Supp 1512 (S D Ind 1990). Some 
courts have also denied recovery in ‘Type Two’ cases, most notably Tyson v Tyson 727 P 2d 226 
(Wash 1986) while, in Hammer v Hammer 418 NW 2d 23 (Wis Ct App 1987), a ‘Type One’ 
claimant succeeded. In K(M) v H(M) the Court eschewed the American typology in favour of a focus 
on the question of when the plaintiff became aware of the wrongfulness of the defendant’s acts. See 
generally Whitehead, n 84 above, particularly 161-167 and Mosher, n 77 above, 203-206. 
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legislation extending the limitation period in civil sexual abuse actions.8” Some of 
this legislation addresses the question of what needs to be ‘discovered’ before time 
begins to run for limitation purposes, emphasising the importance of recognising 
the connection between the act(s) of abuse and subsequent injury or harm;® some 
legislation simply provides for lengthy limitation periods.®9 Neither approach is 
entirely satisfactory because some plaintiffs still fall foul of the limitation period 
either because they fail to act even after they acquire the requisite knowledge or, in 
the case of lengthy limitation periods, they are out of time when they finally 
‘discover’ the harm and initiate a claim. In Stubbings, the plaintiff was 
complaining about acts which took place between 15 and 30 years previously 
and these complaints were made exactly 12 years after she reached her majority.% 

More radically, it has recently been proposed in Canada that in cases of sexual 
abuse occurring in relationships of trust and dependency (which would include 
most though not all instances of childhood sexual abuse), no limitation period 
should apply at all; where abuse takes place outside a relationship of trust and 
dependency, a presumption should operate (rebuttable by the defendant) that the 
plaintiff was incapable (because of a physical, mental or psychological condition) 
of earlier commencement of proceedings.?! Only if the defendant manages to rebut 
the presumption of incapacity does the limitation period, subject to the rules on 
discoverability, come into play. 

In short, other common law jurisdictions appear to have made considerably greater 
progress in coming to terms with and resolving these issues than our own. In 
particular, there is a greater judicial willingness to take the claims of victims of abuse 
seriously and refuse to hide behind legal formalities in order to avoid them. By 
contrast, the House of Lords decision in Stubbings shows how the formality of the 
legal process can mask the indeterminacy of legal rules. Presented as a ‘neutral’ 
enquiry into the proper interpretation of a particular statue, Stubbings evidences a 
clear judicial unwillingness to interpret existing law so as to create a remedy for a 
serious and pervasive harm, giving credence to the claim that tort law, applying 
allegedly ‘neutral’ rules, systematically trivialises and ignores harms commonly 
suffered by women. 





87 These include Alaska, California, Colorado, Connecticut, Illinois, lowa, Maine, Minnesota, 
Missouri, Montana, Oregon and Washington. 

88 For example, the Washington legislation provides that in cases of chikdhood sexual abuse an action 
must be brought ‘within three years of the act alleged to have caused the injury or condition or three 
years of the time the victim discovered or reasonably should have discovered that the injury or 
condition was caused by the said act .. °: WASH REV CODE s 4.16 340(1) (Supp 1991). 

89 eg the Illinois legislation which provides that the period of limitation should in no case extend 
beyond 12 years of the plaintiff reaching her majonty ILL REV STAT ch 110, para [3-2-2.2(b) 
(Supp 1991); see generally Whitebead, n 84 above, 167-169. 

90 A related problem arises where the abuse consists (as it generally does) of a series of separate 
successive torts (for example, battery) in which case, depending upon when the complainant 
commences proceedings, some acts may be out of time while others may not. Efforts by US 
plaintiffs to develop a new tort of ‘domestic abuse’ merging each separate act into a single cause of 
action have so far failed and the courts continue to treat each individual occasion of violence as a 

cause of action: ‘Developments’ n 50 above, 1532. 

91 Bill 99, An Act to Amend the Limitations Act, introduced 25 November 1992, 2d Session, 35th 
Legislature, Ontario, 41 Elizabeth II 1992, discussed in Mosher, n 77 above, 219-212. The Bill has 
never been enacted. In K(M) v H(M), La Forest J suggested that, for purposes of the reasonable 
discovery rule, a legal presumption should arise that an incest victim does not discover the nexus 
between her injuries and the abuse until she commences therapy. This proposal did not command the 
unanimous support of the court (see the concurring judgments of Sopinka J and McLachlin J on this 


point). 
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The level of damages 


While limitation periods probably constitute the biggest current obstacle to success 
in intra-family suits, other problems abound. For example, the level of damages in 
sexual abuse claims is not generally as high as it is for other forms of personal 
injury. In a case heralded as the first of its kind, a wife who sued her husband for 
rape was awarded only £14,000, a sum which does not seem adequately to reflect 
the nature of the harm done or its consequences.%? D v Meah” is similarly 
illustrative of the relatively low value which English courts appear to accord to 
violations of a woman’s bodily integrity. As a result of a road accident, the 
defendant, Mr Meah, allegedly suffered a significant personality change causing 
aggressive and sexually perverse behaviour towards women. He entered the home 
of Mrs D, raped and assaulted her at knifepoint, bound her and stabbed her several 
times. She was awarded £10,250 compensation which, (even allowing for 
inflation), seems a paltry sum given such an appalling crime. Another victim, 
Mrs W, who was also sexually assaulted (but not raped) at knifepoint in her home, 
received £6,750. Yet, in a subsequent action against the negligent motorist, Meah 
succeeded in claiming damages for loss of liberty as a result of incarceration 
following his criminal acts and was awarded £45,000.% The tort system thus 
placed a considerably higher value on Meah’s loss of liberty than the violation of 
his victims’ bodily integrity. 

Pereira v Kelman” provides a good example of the level of tort damages in the 
context of child abuse. From the age of seven, H, the oldest of three sisters, had 
been repeatedly assaulted, raped, buggered and beaten by her father. Over a period 
of ten years, her two younger sisters, M and E, had also been subjected to repeated 
sexual assaults and beatings, including one assault of such violence that E suffered 
permanent damage to her hearing. Medical witnesses testified to the long-term 
psychological damage suffered by all three sisters including difficulties sustaining 
relationships, feelings of guilt and responsibility, irrational fears and, perhaps most 
tragically, problems relating to their own children. 

The court awarded sums of £16,965.58, £11,921.51 and £10,500 to H, M and E 
respectively which, given the nature and duration of the injuries sustained, seem a 
curiously inadequate reflection of the sisters’ ordeal. However, the awards are not 
out of line with the ‘going-rate’ for such claims,™ particularly as, where adult 
plaintiffs are pursuing allegations of past abuse, the evidence suggests that awards 
are lower.” Bruce Feldthusen argues that the relatively low damages awards in 
sexual abuse cases can be attributed, at least in part, to the fact that the courts 
simply do not grasp the enormity of the injuries inflicted, focusing on the 
reprehensibility of the defendant’s conduct, rather than the nature and degree of the 
plaintiff's loss. There is, he suggests, ‘a general judicial inability to appreciate ... 
the ‘‘gender specific pain’ of sexual battery’. Drawing upon Canadian 


92 n 56 above. 

93 [1986] | All ER 935. 

94 Meah v McCreamer [1985] 1 All ER 367. Meah failed to secure damages in relation to the civil 
payments he was required to make to his victims on the grounds that such losses were too remote: 
Meah v McCreamer (No 2) [1986] 1 All ER 943. 

95 [1996] | FLR 428. 

96 See R. Denyer, ‘The Abused Child and the Quantum of Damages/Compensation’ [1993] Fam Law 
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97 ibid 299, although Denyer’s figures draw mainly from awards made by the Criminal Injuries 
Compensation Board (see further below). 

98 Feldthusen, n 60 above, 141. This is particularly well illustrated in D v Meah (n 92 above) where 
Woolf J, emphasising the need to ensure that the damages awarded to the Meah’s victims are in line 
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authorities, Feldthusen also observes that in sexual battery cases the courts tend not 
to apply established principles of personal injury quantification, rarely awarding 
damages to victims of sexual battery for lost earning capacity even though the 
emotional harm which they sustain, manifest most commonly in severe loss of self- 
esteem, inevitably affects their ability to earn.” 

A further limitation confronting English claimants is the non-availability of 
exemplary or punitive damages in most abuse cases. Given the relationship of trust 
and dependency which characterises many of the relationships involved, damages 
over and above those required to compensate the plaintiff should, arguably, be 
awarded in order to signal society’s particular disapproval. Certainly, in Canada, 
exemplary damages have often been a significant factor in overall damage 
awards.! Unlike most other common law jurisdictions, English courts have laid 
down strict rules governing the award of exemplary damages, taking the view that 
they bring an unwelcome criminal element into civil proceedings.'®! According to 
Rookes v Barnard,'®@ such damages are only available either where there is 
oppressive, arbitrary or unconstitutional action by servants of the government, or 
where the defendant’s conduct was calculated to make a profit which may exceed 
the compensation payable to the plaintiff.!© Neither of these circumstances is 
likely to capture instanceg of intra-family abuse. It is nevertheless open to the court 
to make an award of ‘aggravated’ damages, which are compensatory rather than 
punitive in nature. They are generally awarded where the defendant’s conduct has 
been wilful or vindictive, in recognition of the fact that a malign motive may 
intensify the plaintiff s suffering or distress, and might go some way to meeting the 
concerns of those who feel that compensation in intra-family abuse cases should 
reflect not only the violation of bodily integrity but also the violation of trust 
inevitably entailed.! To date, the issue has had little airing. For example, in 
Pereira the question of aggravated damages did not arise despite the defendant’s 
monstrous treatment of his daughters. Even where aggravated damages are 
awarded, as in the Meah cases,! they simply serve to underline the low financial 
value which the courts place upon sexual violations. It is, of course, arguable that 
trying to place a financial value on such injuries is a pointless and demeaning 


with those awarded in other personal injury cases, points out that ‘Although the ladies underwent 
termble experiences ... very often the physical injuries that victims of traffic accidents sustain are 
Much more serious than the physical injunes that these two ladies suffered’ (942). 

99 ibid 136-140. In Pereira, the court awarded the plaintiffs both general and special damages although 
the amount of special damages was very small and in no case exceeded £500, while the award of 
general damages related primarily to the pain and suffering experienced by the plaintiffs with a 
relatively small amount (£3,500 in each case) allowed for the cost of future therapeutic treatment. 

100 See, for example, J v J 102 DLR 4th 177 (suit against mother and father in relation to childhood 
sexual abuse) where, ın addition to a compensatory award of $90,700, $45,000 was awarded by way 
of punrtive damages; K(M) v H(M), n 54 above, whore $40,000 was awarded in addition to a general 
damages award of $10,000. Fekdthusen points out that, while punitive damages are relatively 
common in sexual battery cases, this reflects the overall perpetrator-focused approach of such 
ligation rather than an approach which focuses on harm to the victim: n 60 above, 146-147. 

101 Other objections to exemplary damages include the fact that they lead to excessive awards and 
provide the plaintiff with an unmeritonous windfall: Heuston and Buckley, n 34 above, 518. 

102 [1964] AC 1129, per Lord Devlin, confirmed in Cassell & Co v Broome [1972] AC 1027 See 
generally W.V.H. Rogers, Winifred and Jolowrcz on Tort (London: Sweet & Maxwell, 14th ed, 
1994) 635-644. 

103 Rookes v Barnard, 1126-1127. There may also be circumstances where a statutory provision 
governs an award of exemplary damages 

104 On the development of an equitable cause of action for breach of fiduciary duty in this context, see 
below. 

105 Woolf J made it clear that the damages awarded in Meah reflected the aggravated nature of the 
Injunes sustained but did not specify bow the final sums were reached. 
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exercise,! but so long as tort law purports to do this, the disparities which result 
remains worthy of analysis.!°’ In this context, it might be speculated that the 
‘gender dimension’ in tort law’s construction of harm significantly influences the 
calculations which result. 


Difficulties of proof, credibility and consent 


A final difficulty facing plaintiffs is proving the allegations they have made. 
Although in civil cases they need only establish the wrong ‘on the balance of 
probabilities’ rather than ‘beyond reasonable doubt’, providing some inducement 
to pursue a civil claim where, for example, the Crown Prosecution Service has 
declined to bring criminal charges, evidentiary difficulties nevertheless abound. 
Chief among them is the common absence of corroborative physical evidence, 
particularly where the events alleged took place some years previously. There may 
also be difficulties in producing witnesses, not least because, as the psycho- 
medical literature recognises, victims of abuse may go to some lengths to conceal 
what is happening out of shame or fear.!® The court has to weight the relative 
credibility of the parties using, where available, medical and psychiatric 
evidence.!© In this context, some plaintiffs may be disadvantaged by a legal 
culture which has traditionally regarded women and childrens’ evidence as 
‘suspect’.!!0 Indeed, children under 14 are still subject to a competency 
requirement before they can give evidence in civil cases, despite the abolition of 
a similar requirement in criminal cases.!!! Similarly, while women are not the 
subjects of any formal legal or evidentiary bars, there is ample evidence of sexism 
in courtroom practices which can undermine their credibility as witnesses.!!? The 
prevailing notion that women and children make unreliable witnesses together with 


106 See, for example, Leslie Bender’s critique of the ‘commodification’ of injury in ‘Feminist (Reyorts: 
Thoughts on the Liability Crisis, Mass Torts, Power and Responsibilities’ (1990) Duke LJ 848, 872-878 

107 Compare, for example, the damages awarded in Meah and Pereira with the high awards made in the 
context of libel actions; see further Conaghan, n 12 above, 416. 

108 Edwards, n 24 above, 273. 

109 In Pereira, the primary evidence of abuse came from the accounts of the three plaintiffs and their 
mother and the medical testimony of two psyctuatrists. A third psychiatrist gave evidence 
questioning the veracity of the three plaintiffs but this evidence was rejected by the court. 

110 Thuis is traditionally reflected in the requirement in sexual offences cases that a judge should warn 
the jury of the dangers of convicting a defendant on the uncorroborated evidence of the victim, a rule 
generally attributed to the supposed propensity of women to make false allegations out of motives of 
spite, jealousy or revenge (J. Temkin, Rape and the Legal Process (London: Sweet & Maxwell, 
1987) 134). A similar warning was required in relation to children’s evidence. Both have now been 
abolished by the Criminal Justice and Public Order Act 1994, s 32, although it has been suggested 
that some judges are likely to continue to give a warning in practice (S. Lees, ‘Unreasonable Doubt: 
the Outcome of Rape Trials’ in Hester et al, n 2 above, 99, 109). The Court of Appeal has recently 
warned against this in R v Makanjuola [1995] 3 All ER 730 but experience in other common law 
junsdictions suggests that many judges will continue to exercise their discretionary power to warn in 
such cases: K. Mack, ‘Continuing Barriers to Women’s Credibility: A Feminist Perspective on the 
Proof Process’ (1993) 4 Criminal Law Forum 327, 338-349. 

111 Criminal Justice Act 1991, s 52. A child is deemed competem to give swom evidence if she 
understands the nature of an oath. If not, she may give unswor evidence (accompanied by an 

judicial warning) if, in the court’s opinton, she understands that it is her duty to speak the 
truth and has sufficient understanding to justify her evidence being beard (Children Act 1989, s 
96(2)). Otherwise her testimony may be introduced by way of hearsay evidence given by adults See 
generally Spencer and Flin, n 9 above, ch 4. 

112 eg Mack points to the prevalence of research findings suggesting that women come across as 
‘powerless’ when giving evidence in court: they are more likely to adopt a speech style suggestive of 
powerlessness (hesitant, imprecise) and more likely to be subject to patronising behaviour by the 
judge or opposing counsel. This creates an impression of weakness which is likely to affect 
assessments of a woman’s credibility: n 110 above, 329-333. 
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popular stereotypical evocations of woman as temptress or seducer combine to cast 
doubt on the responsibility of the abuser even where the acts in question are not 
denied.!!3 As consent is a full and valid defence to a claim of trespass to person, the 
victim’s perceived complicity in her abuse may lead to a successful claim by the 
defendant that the alleged abuse was consensual.!!4 

Where a plaintiff is claiming violent physical abuse by another family member, a 
defence of consent is unlikely to carry much weight.!!5 However, where a woman 
alleges sexual abuse by her male partner she may face genuine difficulties in refuting 
an assertion of consent, particularly where she has remained with her abuser. 
Conceivably, a defence of consent might also be invoked against an allegation of 
sexual abuse made by a child. Although consent is no defence to the criminal offence 
of incest,!!6 this does not necessarily mean that consent cannot operate to bar a 
tortious claim. However, it might be argued that public policy requires the defendant 
to take the civil consequences of his criminal act.!!7 Thus, in M v K,!!8 a decision of 
the British Columbia Court of Appeal, a 41-year-old defendant unsuccessfully raised 
the defence of consent to counter a claim of trespass in relation to criminal sexual 
acts with his 15-year-old foster daughter: ‘The conduct of the defendant was 
analogous to incest and it is unthinkable that the courts of justice would permit such 
a defence to be put forward in a case involving incest’ .!!9 

Alternatively, it might simply be asserted that a child is not capable of giving 
consent for these purposes. In medical contexts, children under 16 are not deemed 
capable of consenting to treatment unless able to fully understand the conse- 
quences of their decisions.!2° Similarly, the variety of criminal offences proscrib- 
ing sexual activity with a minor reflects a legal tradition which assumes that a 
child’s consent is essentially irrelevant for these purposes. !?! 


113 For examples of judicial reliance on popular negative stereotypes of women in the assessment of 
evidence see eg Polly Pattullo, Judging Women (London: NCCL, 1983) and Lees, n 9 above. 
114 In fact there is some doctrinal confusion as to whether consent operates as a defence to trespass or 
whether the plaintiff must demonstrate its absence as an inherent ingredient of ber claim. The issue is 
not without consequence, because the allocation of the burden of proof on consent technically tums 
upon its resolution The Court of Appeal has ruled that it is for the plaintiff to prove absence of 
consent (Freeman v Home Office (No 2) [1984] QB 524 at 539) but ıt is Inkely that the defendant will 
still be expected to lead evidence from which the court may infer consent: Rogers, n 102 above, 724 

115 In R v Brown [1993] 2 WLR 556 the House of Lords held that consent was no defence in criminal 
law to offences committed in the course of a sado-masochistic sexual encounter. Although this does 
not technically prevent consent from operating to ber a civil claim in simular circumstances, it 1s 
extremely unlikely that a defendant could demonstrate consent to physical violence in domestic 
circumstances. 

116 Incest for these purposes is defined as sexual intercourse between a man and a woman whom he 
knows to be his grand-daughter, daughter, sister or mother (Sexual Offences Act 1956, s 10) or 
sexual intercourse between a woman over 16 and a man whom she knows to be ber grandfather, 
father, brother or son (Sexual Offences Act 1956, s 11). Same sex sexual abuse (for example by a 
father in relation to his son) is not incest although it may constitute an act of indecency (Sexual 
Offences Act 1956, s 15), indecency with children (Indecency with Children Act 1960, s 1) or 
buggery (Sexual Offences Act 1956, s 12). 

117 Dobbs et al n 51 above, 123. On the other hand, it might also be argued that the maxim ex turpi 
Causa non oritur acto (no right of action anses from a base cause) should apply to bar a plaintiff's 
claim where she is also guilty of a criminal offence (for example where she ıs over 16 years old 
when the incest occurs). In fact, an attempt to invoke this maxim was made in Norberg v Wynrib 
(1992) 2 SCR 226 but was rejected by the Canadian Supreme Court 

118 (1993) 61 DLR 4th 392. 

119 ibid. 

120 Gillick v West Norfolk AHA [1986] AC 112. Under the Family Law Reform Act 1969, s 8, a child 
over 16 may give valid consent to medical treatment. 

121 n 116 above; see also Sexual Offences Act 1956, s 6 (sexual intercourse with girls under 16) and s 5 
(sexual intercourse with girls under 13). 
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Yet another approach might focus on factors vitiating consent. While it is 
commonly asserted that consent, to be valid, must be freely given, in strict 
doctrinal terms consent is only likely to be vitiated when obtained by fraud or 
physical duress.!? In Latter v Braddell, for example, the claim of a housemaid, 
compelled by her employer to undergo a medical examination to establish whether 
or not she was pregnant, was rejected because, although she wept and protested 
throughout the examination she was deemed to have consented to it.!23 More 
recently, however, the Court of Appeal endorsed a more flexible approach to the 
question of when consent is freely given. Freeman v Home Office! involved a 
suit by a prison inmate alleging trespass to person in relation to the administration 
of certain drugs. Although the plaintiff's claim was dismissed on the grounds that 
he had consented to the treatment, the Court of Appeal cited with approval the 
following observations of the trial court judge, McCowan J: 

The right approach in my judgment is to say that where, in a prison setting, a doctor has the 

power to influence a prisoner’s situation and prospects, a court must be alive to the risk that 

what may appear, on the face of it, to be a real consent is not in fact so.!25 


Thus, the court recognised that in cases where the defendant is in a position of 
authority, he might also be in a position to exercise that authority in a manner 
preventing the plaintiff from making a free and voluntary choice. This may be 
particularly relevant in cases where the alleged sexual abuse does not fall within 
the strict definition of criminal incest (for example, sexual intercourse between 
step-father and step-daughter) and the plaintiff is relatively mature (16 or over) at 
the time the abuse takes place. Indeed, such an approach has successfully been 
deployed in the Canadian case of Norberg v Wynrib!26 to counter a consent claim 
made by a 70 year-old doctor who had allegedly sexually abused a 20 year-old 
patient. The plaintiff alleged that the defendant had induced her to engage in sexual 
acts with him in exchange for supplies of a drug, Fiorinal, to which she had become 
addicted. The trial judge found that her action in trespass!2’ failed because she had 
consented to the acts but, on appeal, her claim was allowed with three out of six 
judges holding that she had not freely consented.!28 In the leading judgment, La 
Forest J persuasively argued that considerations of undue influence, inequality of 
bargaining power and unconscionability, which were capable of rendering a 
contractual agreement invalid, should also be relevant to the question of whether 
consent is freely given in tort. Where a relationship was characterised by an 
inequality of bargaining power (enabling one party to ‘dominate and influence’ the 
other) and there was accompanying factual evidence of exploitation, the court 
could conclude either that the consent was not freely given, or that, although the 
ability to consent remained, relief should be provided on the same principle of 
unconscionability as is applied in contract law.!? Interestingly, La Forest J relied 
in particular on Lloyds Bank v Bundy,'® an English case on inequality of 


122 Heuston and Buckley, n 34 above, 491. 

123 (1880) 50 LIQB 166. 

124 [1984] 1 All ER 1036. 

125 «bid, 1043 per Stephen Brown LJ citing McCowan J [1983] 3 All ER 589, 597. 

126 n 118 above. 

127 The plaintiff also alleged negligence and breach of duty, discussed below 

128 The three remaining judges allowed ber appeal on other grounds. See generally P. Peppin, ‘A 
Feminist Challenge to Tort Law’ in Bottomley, n 12 above, 69 

129 Norberg v Wynrib, n 118 above, 247-256. Sopinka J disagreed with La Forest J’s conclusion that the 
plaintiff had not consented although he acknowledged the need to take a ‘contextually sensitive’ 
approach to the question (304). 
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bargaining power in contract. He thus identified a tradition which is as alive in 
English law as elsewhere, suggesting that there is at least the possibility that the 
arguments in Norberg might find acceptance here. It remains to be seen whether, 
given the relative conservatism of the English judiciary, such doctrinal 
developments will occur. 


Suits against third parties 


Clearly abuse victims seeking civil redress from their abusers face considerable 
legal difficulties. Can they, however, obtain redress elsewhere, for example, from 
third parties who have failed to prevent the abuse? S v W suggests there may be 

_good procedural reasons for pursuing a family member other than the abuser. There 
may also be strong arguments for seeking a defendant outside the family 
altogether. Not only is there often little to be gained financially from an intra- 
family suit, but it is, arguably, desirable to place an incentive on other parties to 
intervene and prevent abuse. In practice these considerations have tended to 
generate claims against two particular parties: the police for failing adequately to 
respond to situations of domestic violence and local authorities for failing to 
protect children under their care. 

The traditional police stance in relation to domestic violence, particularly 
spousal abuse, has been one of non-intervention and inactivity.'3! Despite its 
potential effectiveness, criminal law has been of little practical use to battered 
women. The reluctance of police officers to make arrests following ‘domestic 
disturbances’ was, however, properly criticised by feminist lawyers in the 1970s 
and 1980s,!32 producing some changes in police attitudes and practices, including 
the establishment in large metropolitan areas of Domestic Violence Units staffed 
by specially trained officers.!33 

In the US, feminist lawyers deployed litigation and law reform strategies to 
change police behaviour, successfully filing a number of civil suits against the 
police for failing adequately to protect women and children victims of domestic 
violence. These claims proceeded on a number of grounds including tort 
(negligence liability),!% denial of the constitutional right to equal protection 
under the law,!35 and violation of due process.!% The threat of financial liability 
together with the introduction by many states of mandatory arrest laws requiring 
the police to arrest the offender in domestic violence cases, operated radically to 
transform police responses to the benefit of those at risk.!37 

In the UK, criticisms of the way in which the police handle domestic violence 
continue, !38 but, to date, civil claims based on police failure to prevent or contain 


131 Edwards, n 24 above, 191-198 
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133 See generally Hester et al, n 2 above, 82-86. 
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135 Thurman v City of Torrington 595 F Supp 1521 (D Conn, 1984). 

136 The latter claim was severely circumscribed by the US Supreme Court decision in De Shaney v 
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criminal behaviour have not been successful. In the leading case of Hill v CC of 
West Yorkshire,'39 the House of Lords held that the police owed no duty of care to 
the plaintiff in relation to the death of her daughter, Jacqueline Hill, the last victim 
of a notorious serial killer known as the Yorkshire Ripper. Their Lordships held 
that not only were there good public policy reasons for denying a cause of action 
but also that the relationship between the police and Jacqueline Hill was not a 
proximate one. Although the risk to Ms Hill was foreseeable, it was one to which 
she was exposed as a member of ‘the female general public’ and not ‘a special 
distinctive risk’ which placed her in a discrete and identifiable category of persons 
to whom the police might owe a duty of care.!40 

This left open the question of when, if ever, the risk to a plaintiff might be 
sufficiently distinct and identifiable to establish a relationship of proximity with 
the police. In Doe v Commissioner of Police for the Municipality of Metropolitan 
Toronto and others,'4! a Canadian court recognised the possibility of such a 
relationship between a rape victim and the police. The plaintiff was raped by a 
serial rapist who had assaulted other women in the same vicinity. All the rapes 
involved young single white women in a geographically specific area; the modus 
operandi was the same in all cases — the assailant entered the victim’s apartment 
by forcing a balcony door on the second or third floor. The plaintiff alleged that 
the negligence of the police in failing to apprehend the criminal and, more 
particularly, in deciding not to issue warnings to likely victims (in case it might 
generate hysteria), constituted a breach of their duty of care towards her. The 
court held that the plaintiff's pleadings disclosed a good cause of action, a 
decision upheld on appeal. Unlike Hill, which the court distinguished, the likely 
victims in Doe were a specifically identifiable group who could have been warned 
of the risk they faced. The police therefore owed the plaintiff a duty of care in 
relation to her assault.!42 

Despite Doe, the UK courts have appeared unwilling to take up the slim 
opportunity afforded in Hill to carve out a sphere of police liability for criminal 
behaviour, tending instead to invoke Hill to deny liability.!'® In Osman v 
Ferguson! a young boy and his family were persistently and seriously harassed 
by Paget-Lewis, a former schoolteacher. The police were informed from an early 
date but failed significantly to intervene. Eventually Paget-Lewis followed the boy 
home, shot and severely injured him and killed his father. The boy’s mother, Mrs 
Osman, brought a negligence action against the police alleging that, although 
aware of Paget-Lewis’s activities from any early date, they had failed to apprehend 
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or interview him, search his home or charge him. The Court of Appeal conceded 
that, given the risk to which the family had been particularly exposed, there most 
probably existed a very close degree of proximity amounting to a special 
relationship between the family and the investigating police officers. Nevertheless, 
the claim was denied. Relying upon Lord Keith’s assertion in Hill that public 
policy arguments were ‘capable of constituting a separate and independent ground 
for holding that the existence of liability in negligence should not be entertained’, 
the court reiterated concerns about the possible negative consequences -of police 
liability: defensive policing and a diversion of police resources from the primary 
task of investigating and suppressing crime.'45 In using public policy arguments in 
this way, the court effectively conferred an almost unlimited immunity on the 
police in relation to third party criminal acts. 

A glimmer of hope for claimants, however, is perhaps provided by the recent 
Court of Appeal decision in Swinney v Chief Constable of Northumbria.'© The 
two plaintiffs provided the police with confidential information about a violent 
crime perpetrated by another. The police failed to secure this information, which 
included the plaintiffs’ names and address, and when it fell into the hands of the 
person to whom it related, the plaintiffs were subjected to severe intimidation 
resulting in personal injury and financial loss. They sued the police alleging, inter 
alia, negligence for failing to keep the information secure. The police claimed 
immunity from liability on grounds of public policy, but the Court of Appeal 
rejected this claim holding that a relationship of proximity arguably arose between 
the plaintiffs and the police and that neither Hill nor Osman established a blanket 
police immunity based on public policy. Indeed, in this case, the public policy 
reasons for protecting members of the public who gave confidential information to 
the police might reasonably outweigh any public policy arguments in favour of a 
general immunity from liability. 

While Swinney has no direct application to civil suits arising from intra-family 
abuse, it does at least admit the possibility of penetrating the police immunity 
created by Hill and reinforced in Osman. However, given the weight of current 
authorities, it is unlikely that a suit against the police in relation to intra-family 
abuse would succeed, even where the police were well informed of the risk and the 
victim(s) relied on them for protection.!47 This is not, arguably, because of the lack 
of a direct causal relationship between the defendant’s wrong and the plaintiff's 
injury or because the type of damage is not foreseeable (the remoteness issue in 
negligence). Indeed, in all of the above instances the type of injury which occurred 
as a result of the defendants’ negligence seems to have been highly foreseeable. 
Rather, the main difficulty facing claimants has been the invocation of policy 
arguments by the courts to prevent loss shifting from the private to the public 
sphere; where the loss is merely being shifted from one private individual to 
another, as in S v W, the courts have had few qualms, however absurd or unjust the 
outcome. Thus, the traditional judicial concern to ensure that wrongs are remedied 
appears not to be a paramount consideration here. On the contrary, the courts are 
anxious to protect the police from the threat of liability even where their failure to 
adhere to professional standards has produced catastrophic results. It is the 
prevailing political perception that public funds are limited, accompanied by a 
desire to ensure that tort law does not unduly inhibit the decision-making powers of 
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public bodies, which seem to influence the courts.'48 This becomes even more 
apparent in the context of civil suits against local authorities. 

In recent years there has been a spate of litigation against local authorities in the 
R of child abuse. Claims have arisen from erroneous accusations of parental 

use by social services, 49 the failure of local authorities to detect or prevent child 
FA and child abuse in local authority children’s homes.!5! The issue of 
liability in this context was subject to intense judicial scrutiny in X v 
Bedfordshire.!5? Five children (siblings) sued their local authority for failing to 
prevent their neglect and abuse over a five-year period despite reports from 
relatives, neighbours, the police, the family’s GP, a head teacher, the NSPCC, a 
social worker and a health visitor that the children were at risk while living with 
their parents. The local authority had responsibilities in relation to children at risk 
under the Children and Young Persons Act 1969, the Childcare Act 1980 and the 
Children Act 1989, and the plaintiffs alleged that the authority were in breach of 
their statutory duties and negligent for failing to act more quickly and effectively 
when apprised of their condition. 

The case, which was joined with four others,!53 provided an opportunity for the 
House of Lords to review the circumstances in which a local authority might be 
liable in tort for the performance of statutorily derived duties. Speaking for the 
House, Lord Brown-Wilkinson adopted a position which rendered the scope of 
local authority liability in this context very narrow indeed. Reiterating the well 
established principles governing the recognition of claims for breach of statutory 
duty — that they arise only where it can be shown, as a matter of construction, that 
a duty was imposed for the protection of a limited class of the public and was 
intended by parliament to confer on members of that class a private right of action 
— his Lordship doubted whether ‘a scheme of social welfare for the benefit of the 
public at large’ could ever be construed to give rise to an action for breach of 
statutory duty.' In all five cases the claims for breach of statutory duty were 
denied. 

In considering the negligence claim, Browne-Wilkinson articulated an elaborate 
set of criteria for determining in what circumstances a local authority might be 


148 See, in this context, the recent Court of Appeal decision in Thompson and Hsu v Commissioner of 
Police of Metropolis [1997] NLJ 341, limiting damages awards in civil claims against the police; 
Smith, ‘Damages Limitation Exercise’ (1997) NLJ 287. 

149 M v Newham [1995] 3 All ER 353 decided with X v Bedfordshire CC, discussed below. Similar 
litigation has arisen from the wrongful removal of nine children from their families in Orkney, 
following widely-reported and eventually discounted allegations of child abuse and Satanic ntual (L. 
Edwards, ‘Suing Local Authorities for Failure in Statutory Duty: Orkney Reconsidered After X v 
Beds’ (1996) | Edinburgh LR) while allegations of abuse in Cleveland resulted in a £1m settlement 
in favour of the 27 families whose children were wrongly taken into care: ‘Who Pays the Price for 
Abuse’, The Guardian, 8 October 1996. : 

150 X v Bedfordshire [1995] 3 All ER 353 (discussed below); H v Norfolk CC [1997] 1 FLR 384 (suit 
against council in relation to sexual and physical abuse by foster father; plaintiff's applicanon for 
leave to appeal denied); T v Surrey CC [1994] 4 All ER 577 (successful suit against council for 
negligent misstatement in relation to the safety and reliability of a child-minder on council register). 

151 Allegations have emerged in recent years in relation to children’s homes in North Wales, Cheshire, 
Merseyside, Leicester and Kincora in Northern Ireland resulting in criminal and civil proceedings, 
(The Guardian, n 52 above). But see Barrett v Enfield LBC [1997] 2 FLR 167 where a claim by a 
plaintiff who developed a personality disorder after a childhood spent in care was struck out 

152 n 150 above. 

153 In addition to M v Newham which involved a mistaken attribution of responsibility for child abuse, 
the other three cases comprised suits against local authorities in relation to alleged failures to provide 
education for children with special needs: E v Dorset CC (and others) [1995] 3 All ER 353. 

154 ibid 378-379. 


© The Modern Law Review Limned 1998 153 


The Modern Law Review [Vol. 61 


deemed negligent for the careless exercise of a statutory duty.!55 Firstly, he asked 
whether the imposition of a common law duty of care was compatible with the 
relevant statutory scheme? If the statutory duty in question conferred no ‘discretion’ 
as to how it was to be carried out, a duty of care was unlikely to arise, unless it could 
be shown that it was not incompatible with the exercise of the statutory duty.!* 
Secondly, assuming a discretion was conferred,'S’ was the decision or conduct at 
issue so unreasonable as to fall outside its ambit? If so, it might be capable of giving 
rise to common law liability, imposing on private claims against local authorities a 
standard similar to that which governs judicial review.'58 Finally, did the exercise of 
the statutory discretion involve policy matters? If so, the issue might be ‘non- 
justiciable’, and not an appropriate subject for assessment by the courts.!°? 

Even if all these hurdles could be overcome, the conduct in question would still 
be subject to the ordinary principles governing the imposition of a duty of care in 
negligence, as articulated in Caparo Industries plc v Dickman.'® The court must 
still ask whether or not the damage to the plaintiff was reasonably foreseeable, 
whether the relationship between the plaintiff and the defendant was sufficiently 
proximate and, whether it was just and reasonable to impose a duty of care.'6! 
Ironically, it was on these criteria that the claim in Bedfordshire was finally denied, 
their Lordships concluding it was not just and reasonable to impose a duty of care 
on the local authority.!6 Lord Browne-Wilkinson gave a number of reasons, most 
notably, that the imposition of a duty of care would ‘cut across the whole statutory 
system set up for the protection of children at risk’, creating both unfairness and 
unnecessary complexity; that the local authority would not be helped in the 
delicate task of balancing the welfare of the child with the integrity of the child’s 
family environment by extraneous considerations regarding potential civil liability; 
that the threat of liability might result in defensive practices; and that alternative 
remedies, particularly the statutory complaints procedure introduced in the 
Children Act 1989, existed to remedy the wrong. Finally, he reiterated the need 
for caution in developing novel categories of negligence, calling, in effect, for a 
conservative approach to new areas of potential liability. !6? 

It is perhaps ironic that while his Lordship conceded that the facts in 
Bedfordshire included issues which are justiciable (n 159 above), the overall 
thrust of his judgment was to conclude, in fact, that the conduct of the local 
authority was non-justiciable.'!© Notwithstanding, therefore, the painstaking 
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attempt to lay down general principles governing the recognition of a common law 
duty of care in the context of the careless exercise of a statutory duty by a public 
authority, a straightforward appeal to context-based policy considerations wins the 
day, the general effect of which is to impose a virtually blanket immunity on local 
authorities in the exercise of their duties in relation to children in need.!65 

As a result, Bedfordshire denies a remedy where none in practice exists.!©© 
Although, technically, a right to sue the abuser remains, this is unlikely to result in 
compensation for the victims. Furthermore, a remedy is denied even where the 
authorities have clearly been careless. Any potential deterrent which tort law might 
provide has thus been jettisoned because of a concem that liability might 
encourage defensive practices. Yet, their Lordships’ reliance upon the statutory 
system of child protection seems misplaced given that the Bedfordshire litigation 
arose from the failure of that system to protect the children concerned. By closing 
the door on the possibility of a claim so resoundingly, the courts have given local 
authorities the freedom to act without fear of litigation from individuals affected by 
their activities; but this may also produce a disregard for the consequences of their 
activities for those individuals. Given recent mounting revelations about the 
prevalence of child abuse in British children’s homes, this may not be the best time 
to eschew private law in favour of a public regulatory system which has, 
historically at least, lamentably failed to safeguard the interests of those who have 
come under its protection. 


Alternative sources of compensation 


Given the difficulties which beset claimants seeking to remedy intra-familial abuse 
through the tort system, it is worth considering whether or not other sources of 
compensation are available. 


Criminal Injuries Compensation Scheme (CICS) 


Set up in 1964 under the power of the royal prerogative, the CICS was placed on a 
statutory basis by the Criminal Justice Act 1988 and is currently governed by the 
Criminal Injuries Compensation Act 1995.'67 The CICS has long been 
characterised by a reluctance to award compensation in relation to intra-family 
crime, primarily because of fear of collusion between perpetrator and victim. 
Indeed, until 1979, claims for compensation by victims living with offenders at the 
time of the offence were generally excluded. Since then, compensation in intra- 
family situations has been permitted although in limited circumstances: it is not 
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usually awarded where the offender has not been prosecuted for the crime or, in 
cases of violence between adults, where the perpetrator and victim are still living 
together at the time of the application.'® In the case of children, compensation will 
not be awarded if there is any likelihood that the perpetrator will benefit from the 
award or if it would be against the claimant’s interests, for example, because it 
might place a strain on family relationships.'® 

Arguably, such limitations are particularly inapposite in the context of intra- 
family abuse. Not only are perpetrators of intra-family crime much less likely to be 
prosecuted than the perpetrators of other violent crimes, but many victims of intra- 
family crime continue to live with their abusers (sometimes to protect their children, 
sometimes out of sheer fear) thereby becoming ineligible for compensation. At the 
same time, the special rules governing intra-family crime serve to reinforce a 
prevailing legal and social perception that it is ‘different’ from other crimes and less 
deserving of social and legal disapprobation. By its very nature, intra-family crime 
fails to conform to traditional perceptions of crime, criminal and victim. 

R v CICB, ex parte P'” highlights some of these difficulties. The claimant had 
been sexually abused by her stepfather between 1968 and 1976. In 1990, she 
applied for compensation from the Criminal Injuries Compensation Board 
(CICB)'7! but was refused on the grounds that the actions complained of took 
place too long ago!” and at a time when the scheme did not extend to intra-family 
crime. The claimant’s application for judicial review was later denied, the court 
emphasising the ex gratia nature of the scheme and the fact that the Board’s 
grounds for rejecting the claim could not be characterised as unreasonable in the 
circumstances. No account was taken of the difficulties which abuse victims have 
in coming to terms with their abuse, difficulties which produce precisely the kind 
of delays which the Board had invoked as grounds for denying an award. 

Despite these difficulties, a growing number of victims of intra-family abuse, 
particularly children, are applying to the CICS for compensation.!73 However, 
while the level of awards made under the scheme has, until now, generally been in 
line with tort, the recent introduction of a more restrictive tariff-based system of 
compensation (n 167 above) is likely to create greater incentives for claimants to 
pursue tort remedies. For example, the recent tort award of £14,000 to a wife who 
was raped by her husband (n 57 above) is about twice the amount a woman could 
expect to receive for rape under the Scheme’s new method of assessment. This will 
place further pressure on the courts to confront and resolve the problems which 
claimants currently face. 


Breach of fiduciary duty? 


Equity has often been called upon to fill the gaps left by the common law, 
particularly in circumstances where a wrong exists without a remedy. Could it 
provide an alternative route to compensation for victims of intra-family abuse? 
It has been suggested that the parent-child relationship might be seen as a 
fiduciary one, enabling incestuous sexual abuse to be viewed as a breach of fiduciary 
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duty attracting an independent right to compensation under the principle enunciated 
in Nocton v Lord Ashburton.'™ Fiduciary obligations are traditionally associated 
with relationships of trust and confidence in which the fiduciary is afforded ‘a 
special opportunity to exercise the power or discretion to the detriment of [an]other 
person who is accordingly vulnerable to abuse by the fiduciary of his position’.'” It 
is arguable that the traditional tortious categories of assault and battery do not 
accurately capture the violation of trust and/or abuse of power inherent in many 
instances of sexual abuse, and that the notion of a fiduciary obligation not only 
provides the victim of such abuse with another hook upon which to hang a claim, but 
also addresses an aspect of the wrong which tort law cannot.!76 

However, as current UK law stands, such an argument is unlikely to attract 
judicial support. Although legal commentators recognise ambiguities in the nature 
and scope of fiduciary relationships!” and their capacity to encompass new 
relationships,'78 those which are currently recognised — most notably trustee and 
beneficiary, solicitor and client, principal and agent, partner and co-partner, 
employer and employee — retain a distinctly commercial character. 

That is not to say that equity does not acknowledge the potential for abuse or 
exploitation inherent in the parent-child relationship. It is, for example, well 
established that a presumption of undue influence governs contractual arrangements 
between parent and child, providing possible grounds for the equitable remedy of 
rescission.!79 However, the context is again strictly economic and the English courts 
have not taken either the concept of undue influence or that of fiduciary obligation 
beyond these self-imposed boundaries. Thus, when the plaintiff in Sidaway v Board 
of Governors of the Bethlem Royal Hospital argued that a doctor had a fiduciary 
obligation to disclose medical risks to a patient, her argument was quickly dismissed 
by both the Court of Appeal and the House of Lords.!% 

By contrast, in Canada, the fiduciary principle has been successfully invoked to 
remedy instances of sexual abuse both within the family and in professional 
relationships (such as doctor-patient).'®! Thus, in K(M) v H(M),'®2 the Canadian 
Supreme Court held that a father who sexually abused his young daughter over a 
period of nine years was in breach of his fiduciary duty to her. Similarly, in C v 
C'83 a claim for breach of fiduciary duty in the context of father-daughter incest 
was upheld, while in J v J'* the fiduciary obligation was extended to the mother 
who was held to be in breach for failing to act to protect her daughter from sexual 
abuse by her father. As La Forest J observed in K(M) v H(M) ‘it is intuitively 
apparent that the relationship between parent and child is fiduciary in nature’.!85 
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Highlighting other instances where equity has recognised and remedied interests 
other than economic, he argued that ‘to deny relief because of the nature of the 
interest involved would be arbitrary in the extreme’ .!% 

However, La Forest J did not accept that the existence of an independent cause 
of action in equity necessarily warranted the award of additional damages. 
Emphasising that the policy objectives in relation to actions in tort and for breach 
of fiduciary duty were the same in the context of incestuous sexual abuse, he 
concluded that there was no need to award additional compensation to the plaintiff. 
McLachlin J, while concurring in the result, questioned this conclusion, 
emphasising that the action in equity, unlike in tort, encompassed damage to the 
trust relationship,'§? However, subsequent cases, while expressing some sympathy 
with McLachlin’s position,!88 have in general followed La Forest J in declining to 
award additional damages where claims in tort and equity have both been 
upheld. !89 

Although, then, one potential advantage of the claim in equity, additional 
compensation, has failed to materialise, there may be other reasons for pursuing an 
equity claim. For example, had the plaintiff in K(M) failed to overcome the 
limitation problem facing the tort claim, she might well have had to rely exclu- 
sively on her claim in equity which the court held was not governed by any 
statutory period of limitations. In this respect the position in UK law is unclear. 
While the Limitation Act 1980 section 21(3) confers a six-year limitation period 
for the protection of trustees, this clearly does not encompass all fiduciary 
relationships and seems confined to actions brought by a beneficiary to recover 
trust property.!® According to Martin, where no limitation provision expressly 
exists ‘the rule of equity is that no limitation period is applicable or that the 
relevant common law period is applied by analogy’.'9! The effect of the latter 
would be simply to import into equity all the problems currently surrounding the 
application of limitation periods to common law claims of intra-family abuse and 
seems therefore to be an unattractive solution. Assuming that no limitation period 
applies, the defendant might still seek to argue, invoking the equitable doctrine of 
laches, that the plaintiff, by delaying unduly in bringing suit, had acquiesced in the 
wrong. However, the Canadian experience suggests that the courts may be 
unwilling to conclude that victims of incest have acquiesced in their abuse. 

In any case, such considerations are currently more academic than real. 
Although the Canadian decisions show that there are no significant doctrinal 
barriers to the development of an action for breach of fiduciary duty in relation to 
intra-familial abuse, until such time as the UK courts are prepared to question the 
assumption that fiduciary duties apply only to economic interests, such an action is 
unlikely to emerge here. Ironically therefore, we find tort law denying redress for 
intra-familial abuse because it is blind to the context within which it takes place 
(Stubbings), while equity denies it by defining harm in terms of context and, as a 
result, excluding intra-familial abuse from its ambit. 
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In this article I have set out to address two different but related questions. On the 
one hand, I have striven to explore tort law instrumentally, to evaluate its potential 
as a mode of redress in the context of intra-familial abuse. On the other hand, I 
have sought to address the discursive application of tort law, to consider its role in 
constituting and maintaining a particular conception of harm or abuse. The two 
questions are related in that tort law’s response to intra-familial abuse is, in part, 
informed by the way in which it locates and characterises that abuse. In identifying 
the practical and procedural difficulties facing suits, we further our understanding 
of how such harm is represented in legal discourse. 

It is clear that most acts of intra-familial abuse (whether physical violence, 
neglect or sexual abuse) provide the formal ingredients required for a variety of 
torts, including negligence, trespass and (possibly) breach of statutory duty. It is 
nevertheless far from easy for claimants successfully to obtain adequate civil 
redress because of the range of problems they encounter. These include, firstly, 
difficulties with respect to statutory limitation periods which arise because, for 
reasons relating to the nature of the wrong and its context, claims are generally 
made some considerable time after the acts complained of. Secondly, there is 
evidence that claimants in sexual abuse cases are subject to a less favourable 
assessment of damages when compared to accidental personal injury cases and 
other categories of injury, such as, for example, harm to reputation. Given the 
absence of legal aid or other forms of financial assistance in most cases, the 
likelihood of a relatively low damages award together with the possibility that the 
defendant will not be able to pay, inevitably operate to deter claims, .however 
meritorious. Thirdly, plaintiffs face serious evidentiary problems — the passage of 
time before complaints are made, the general absence of independent witnesses 
and the disabling effects of the emotional harm inflicted on victims. Moreover, 
claims are not only made against the backdrop of a legal tradition which has 
traditionally sanctioned (in the case of physical abuse) or denied (in the context of 
sexual abuse) the wrong, but are likely to propel plaintiffs into an environment 
where their personal lives will become public property and their veracity and 
integrity be subject to intense and hostile scrutiny. Finally, despite its claim to 
authorship of the common law system, the English legal tradition is particularly 
conservative in applying it. This is reflected not only in the UK courts’ failure to 
adopt legal strategies to remedy intra-familial abuse which have found favour 
elsewhere, but also in their insistence on a broad public immunity with regard to 
the acts of local authorities and/or the police. 

Nevertheless civil claims continue apace, suggesting that there are positive 
benefits to be gained. On the rare occasions where the defendant has the ability to 
pay, for example, a successful civil claim may be a route to economic freedom, 
particularly for hitherto dependent spouses. In this sense, tort law has the potential 
to redress (at least to some extent) the wrong done to the victim in a way that 
criminal law cannot.!52 Moreover, despite the evidentiary difficulties, as the recent 
civil suit against O.J. Simpson illustrated, the burden of proof in civil cases is less 
stringent than in criminal trials. In this context civil claims do sometimes emerge 
as the only means of redress left open to victims of crime. In Pereira the successful 
applicants sued their father after criminal proceedings against him had failed. 





192 In the US, abused wives have successfully invoked the rhrear of a civil suit as a negotiating tool in 
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Similarly, the recent successful civil suit by a wife against her husband for rape 
was brought only after the CPS declined to proceed.!%3 

It might also be argued that a civil claim in the context of intra-familial abuse 
can confer some therapeutic benefits assisting the recovery of the victim,'!™ 
vindicating the accusation of abuse and/or punishing the abuser. The public 
exposure of the abuser (with or without practical financial penalties) may go some 
way to satisfying a victim’s need for retribution, and civil proceedings, by offering 
victims the opportunity to tell their story, may provide some cathartic relief, 
rebuilding their sense of empowerment and personal reaffirmation.!% 

There is, however, little empirical evidence to support such speculations! and 
at least equally good grounds for supposing that civil litigation will produce anti- 
therapeutic consequences. To invoke tort law in order to expose the abuser is also 
to publicly reveal the fact of the abuse and to take the risk that the allegations will 
not be believed. Moreover, civil litigation is inevitably lengthy, stressful and 
expensive and the resulting anxiety may more than counteract any therapeutic 
benefits. 

It may further be asked whether it is appropriate to value law in terms of its 
curative potential or, indeed, whether such an approach adds any new dimension to 
our understanding of law and legal discourse. In the context of personal injury 
claims, for example, the allegedly therapeutic consequences of tort litigation have 
become yet another argument for the retention of the tort system in preference to 
no-fault alternatives,!” while, as Bruce Feldthusen observes, the therapeutic 
arguments marshalled in favour of bringing civil claims for sexual battery are but 
‘an unusual modern manifestation of the original justifications for tort law: 
corrective justice, appeasement and even retribution’.'% Are appeals to notions of 
therapy anything more than the presentation of old (but not necessarily mature) 
wine in new bottles? 

Nevertheless, the increasing tendency to invoke civil law to redress intra-familial 
abuse has heightened public awareness of the problem. In this sense, the strategic 
deployment of tort can facilitate the generation of new knowledges, giving voice to 
the experiences of those who have hitherto been silenced. Ultimately, however, the 
success of such a strategy is dependent upon a judiciary willing to listen and learn 
from the experience of others. In this respect, the fact that Lord Griffiths, based 
upon his experience, has ‘great difficulty’ in envisaging circumstances where an 
abused woman would fail to recognise the significance of the injury she has 
sustained, is hardly encouraging.' The voices of those who have experienced and 
survived sexual abuse present an account which is more than consistent with the 
sort of delayed understanding which Lord Griffiths is so quick to dismiss. Indeed, 
this instance of judicial wisdom encapsulates the strengths and weaknesses of tort 
law as a mode of empowerment. As currently composed and implemented, tort law 
is expressive of a legal tradition which fails to understand (and consequently 
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ignores and undervalues) certain harms. The challenge for progressive lawyers 
must be to seek to change that tradition, to extend the boundaries of tort law so that 
it might encompass wrongs which, until recently, were not ‘known’, acknowledged 
or compensated. By providing a forum for the public recognition and exploration 
of harms which have remained hidden within a powerful discourse of family life 
and personal intimacy, tort law has the potential to challenge that discourse thereby 
contributing to the creation of conditions where such harm is less likely to occur 
and more likely to be redressed. 

Of course, tort law remains a highly imperfect instrument because, in so far as it 
does generally recognise (although not necessarily remedy) the wrong involved in 
intra-familial abuse as a trespass, it is a limited recognition which focuses on 
unlawful physical contact while ignoring the most fundamental feature of the 
injury, namely the violation of a relationship of trust and duty. Indeed, this failure 
to appreciate the full extent of the harm is symptomatic of a more general failure to 
take proper account of the context within which harm or injury occurs. It is, in 
Stubbings, their Lordships’ unwillingness to consider the context when deter- 
mining the application of a rule, which enables them to deny a remedy to one who 
is so clearly wronged. Yet, tort law is not devoid of context. It is rather that it 
operates within an implicit and taken-for-granted context which assumes that 
plaintiffs and defendants are strangers involved in random collisions, or that any 
prior relationship between them is strictly defined by a limited set of recognised 
obligations. Tort law further assumes either that the parties involved are male or 
that gender is of no relevance in defining or resolving the dispute. Yet, intra- 
familial abuse is, as I have argued, a gendered harm, a harm whose nature and 
incidence is significantly influenced and informed by gender difference, by a set of 
assumptions and practices surrounding the respective social and biological roles of 
men and women. Inevitably then, tort law transforms acts of intra-family abuse 
into genderless encounters between persons who are, for tort purposes, strangers??? 
and offers an account of its occurrence in terms of individual rather than social 
malignancy. While it may in some cases produce a practical financial remedy and/ 
or a sense of personal empowerment, its general representation of the problem of 
intra-family abuse as an act of individual deviance does little to contribute to a 
fuller understanding of the social issues involved. 

As a final word of caution, it is worth reflecting on whether or not the quest for 
legal remedies, however challenging and exciting, may in fact limit consideration 
of other ways of solving the problem. Indeed, as law increasingly seeks to 
penetrate new and unchartered territories, it may be that we are gradually 
becoming deprived of the ability to resolve our difficulties other than through law. 
More than ever, we should be wary of law’s growing imperialism and resist the 
inclination to view all of life’s problems through its distorted lens. Otherwise it 
may become the only language we speak and the only reality we experience. 


200 Where the relationship between the defendant and the plaintiff does come into play, for example, in 
the context of claims against negligent third parties, it operates, more often than not, to deny redress, 
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Proprietary Strategies: The Legal Fabric of Aristocratic 
Settlements 


Alain Pottage* 


At the beginning of the eighteenth century, Daniel Defoe complained that the strict 
settlement was the most venal of the instruments by which, as he put it, affection 
was ‘begotten’ by property. Recently, Lawrence Stone has argued that, however 
appropriate this view might have been to the predecessors of the aristocratic strict 
settlement, it does not describe the distribution of family property in the 
‘aristocratic century’. Although earlier forms of settlement were instruments of 
patriarchal discipline, the aristocratic strict settlement allowed for the unfolding of 
marital and parental relationships motivated not by status but by love, affection, 
and a novel concern for the individual.! Women were given larger and more secure 
portions, which allowed them to make marriages of their own choosing; once they 
were married, they were more likely to enjoy separate property, and hence a degree 
of independence within the framework of a ‘companionate’ or ‘egalitarian’ 
marriage.” These aspects of Stone’s account of the rise of ‘affective individualism’ 
have been severely criticised. His feminist critics argue that he underestimates the 
persistence of patriarchy. So, for example, Eileen Spring emphasises the difference 
between property structures and affective relationships; whether or not affective 
relationships underwent some sort of transformation, property remained patriarchal 
for the quite simple reason that settlements were governed by a distinction between 
men and women. The basic objective of aristocratic settlement strategies was to 
exclude women from any effective form of land ownership. Indeed, settlements 
were driven less by a positive preference for men, or for collateral males in 
particular, than by a negative reference to women, and to the heiress at law in 
particular. The consequences of this asymmetry could rarely be modified by 
paternal affection. Given that land was settled a generation ahead according to a 
standard conveyancing template, a father who had daughters but no sons was 
effectively prevented from indulging any ‘natural’ preference for his daughters 
over the collateral males to whom the settlement directed his estates.3 In a 
somewhat more theoretical language, Susan Staves seeks not so much to 
differentiate property structures and affective relationships as to rethink their 
complicity. Where Stone sees eighteenth-century settlements as the expression of a 
more egalitarian marriage relationship, Staves presents them as instruments which 
manufactured and imposed asymmetrical gender roles. The rights promised to 
women in private settlements, rights which ostensibly guaranteed them a measure 
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of independence, were ideological forms which worked only to reinforce the 
gender roles attributed to, and inhabited by, women.‘ 

Feminist accounts of aristocratic settlement practices have done much to unravel 
the facilitating narratives which sustain the traditional (male) historian’s account of 
settlement. In particular, Spring’s critique of the notion of primogeniture* shows 
how specific prejudices are reproduced as a set of cognitive commitments which 
infiltrate even the most intricate and arcane aspects of the exposition of settlement 
structures — the validation of contingent remainders, the ‘invention’ of the trust to 
preserve remainders, or the evolution of entitlements to portions and jointures. 
Perhaps this critique only reinforces the banal but important point that historical 
materials are (re-)constituted by the questions asked of them in the present. If that is 
so, the chief defect of traditional settlement scholarship is that it overlooks its role in 
producing what it describes. Ironically, however, the same might be said of critical 
feminist scholarship, which, although it puts established analytical tools to new 
uses, fails to recognise all of the cognitive prejudices set into those tools. As a result 
it leaves in place a set of assumptions about individuality, action and intention 
which are, arguably, the most significantly ‘masculine’ elements of traditional 
accounts. If patriarchy is indeed ‘a myth in action’,® the most basic elements of that 
myth are lodged in theoretical elements and dispositions such as these. There is no 
ready answer to the question of how one should write a history of settlement 
practices, or of how one should address the difficulties that arise when practised 
expectations are appropriated for strictly historiographical purposes. At the very 
least, one should be suspicious of categories such as ‘property’, ‘individuality’, or 
even ‘sexual difference’, which, because they import presumptions of continuity, 
disguise the contingency of historical observation. The approach taken here 
explores a particular historical use of ‘property vocabulary’, the better to loosen the 
hold which the familiar, unitary, concept of ‘property’ still has upon legal theory. 

The question of how settlements disciplined or excluded women introduces 
some general theoretical questions about personal roles and social evolution.” In 
this article, I am concerned with a more limited issue — how far did the provisions 
of settlement texts describe or prescribe the practical expectations of individuals in 
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aristocratic society? Critical and conventional histories of settlements work with a 
simple understanding of how rules bind events. The success of a rule can be 
measured by asking how far the world has been made to conform to its formal or 
ideological prescriptions. Of course, these histories do not assume that rules are 
implemented automatically, but rules are understood to have a relation to the world 
which can be conceptualised in terms of processes of implementation and 
avoidance. The workings of a rule are represented in terms of the familiar notion of 
an accommodation of ‘world’ to ‘word’. My account of settlements begins with 
Strategies rather than rules, and with the idea that rules are thoroughly metabolised 
by practices. It adopts the basic elements of Pierre Bourdieu’s proposition that 
social action is informed by a mode of practical intentionality which cannot be 
understood in terms of conscious or unconscious rule-following. The intentionality 
of action consists in what Bourdieu calls a Aabitus, a socialised second nature 
which organises the cognitive dispositions and practical schemata that are 
presupposed by each individual’s representations and interventions in the world. 
Action is not explained by these dispositions. Rather, it consists in this second 
nature’s instinctual adaptation to the possibilities inscribed in a particular social 
field at a particular moment. Bourdieu’s favoured metaphor for this process is that 
of the tennis player whose sense of timing and placement is not reducible to the 
execution of a rule or a tactical objective, but lies instead in an immanent ‘sense of 
the game’, a capacity which allows for invention or adaptation, for the production 
of possibilities which are ‘within’ the rules and, more importantly, for plays ‘on’ 
the rules. How does this concern the interpretation of settlements? Bourdieu’s 
work on matrimonial and inheritance strategies uses detailed ethnographic 
accounts to reveal how statistical or sociological regularity is produced by the 
play of practical strategies, such that observable regularity does not describe the 
intentionality of action or experience. It also suggests how, even where practices 
are formally enunciated as rules, as to some extent they were in settlements, the 
codification of a proposition as a rule changes the conditions of its existence, so 
that the rule itself becomes a resource or occasion for strategic invention. Again, 
enunciated rules do not describe actions and intentions. Although one might have 
some reservations about the uses of this model in the context of modern society,? 
these concepts of strategy and recognition are uniquely valuable to a study of 
stratified societies in general, and settlement practices in particular. 

It is impossible to cover more than a few aspects of settlement practices in a single 
article. Indeed, the need to be selective imposes one quite specific limitation. The 
primary historical resources are decided cases rather than settlement documents, 
and the cases in question deal with only some of the rights granted by settlements. 
This reliance on cases restricts the focus of the argument to the settlement practices 
of the aristocracy, the small slice of society with which the processes of 
conveyancing and adjudication were principally concerned. This is problematic, 
even if (borrowing from Maitland) one might say that the habits of the great folk 
were more significant than the habits of the small.!° More important, there is an 
‘evidential’ problem. My argument suggests that the themes or concepts used in 
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adjudication were thoroughly infiltrated by a sense of strategy, so much so that, even 
if the cases could be assumed to be reported ‘accurately’, what happened in 
adjudication was only symptomatic of social strategies. The reports of cases are not 
transcripts of social practices. And, given that it is impossible here to embark on 
detailed case-studies of the roles of family members, conveyancers, and judges in 
relation to specific events, the argument has to refer to secondary sources to flesh 
out its reading of the cases. This is just a particular form of a problem which affects 
any approach to settlements, however detailed. Settlements were so closely woven 
into the fabric of the aristocratic century that the facts, such as they might be, are 
constantly stirred up by developments in each of the different histories of that 
century, whether demographic, anthropological, political, or economic. If only for 
that reason, questions of perspective are at least as significant as propositions of fact. 


The substance of settlements 


Many, if not most, accounts of settlement assume a lawyer’s understanding of the 
nature and enforceability of property rights. Historical analysis is used to show 
how rights were carried into practical effect, but the operations of interpretation 
and adjudication which sustained those rights are not themselves historicised. The 
result is that a particular set of legal concepts and categories has come to 
underwrite representations of the motives and actions of social actors. Social roles 
and relations are imagined as the extended shadows of formal legal roles and 
relations. Thus, aristocratic society is peopled with actors whose motives are 
intelligible primarily in terms of a logic of legal entitlements and exchanges. 
Curiously, Eileen Spring’s critical reading of settlements and settlement 
scholarship embraces this perspective more closely still. By taking rights yet 
more seriously, by yet more effectively reducing the social to the legal, she reveals 
patterns absent from the ‘conventional’ legal historian’s reading. Specifically, her 
suggestion that settlements should be understood as mechanisms for ‘contracting 
out’ of common law rules consolidates the legalistic understanding of the relation 
between rights and real people by taking both the common law rules and the 
settlements which avoided them as descriptions of social statuses. This reading is 
representative of an approach in which legal templates — in this case a particular 
understanding of contract — are abstracted from the texts and used as theoretical 
models to understand not only the legal structure of settlements but also the social 
and personal relationships associated with them. 


Theoretical uses of contract 


There are two parts to the argument that settlements contracted out of common law 
rules. First, settlements are presented as a means of ousting the common law rules of 
descent, which preferred heiresses to collateral males, and replacing them with a 


Routledge, 1993), where it ıs suggested (at 19) that ‘[w]hile marital property settlements are assumed 
to have been made only by the wealthy, ordinary women in fact made them too but the records are 
extremely difficult to uncover’ The suggestion is that ‘women exercised considerably more power 
over property than has previously been allowed’, and that, although their entitlements were still 
Much more circumscribed than that of men, an examination of the settlements of the smaller folk 
reveals a domain in which women exercised very different preferences from men, and used the law 
to do so. However, even this form of women’s history has to negotiate the general issues of property 
and strategy which are addressed here. 
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consensual order which inverted that preference.!! The argument is that although 
common law rules of inheritance preferred males to females, daughters would 
nevertheless inherit their father’s land if he had no sons. More specifically, they 
would inherit the land in preference to any collateral male (usually, one of their 
uncles or cousins). On the basis of a set of demographic criteria, Spring argues that, 
left to its own devices, the common law would have sent a father’s land to his 
daughter in some twenty per cent of cases. The object of settlements was to close off 
this possibility by instituting an order of succession that effectively disinherited the 
heiress-at-law. The second part of the argument is that the formal exchange of 
dower for jointure was a means of excluding another ‘female with a large common 
law right,’!2 namely, the widow; ‘with the transfer of dower into jointure, an 
invariable right in law had become a matter of private contract’.!3 Here, the 
suggestion is that whereas the common law gave women a right to dower, which in 
mediaeval law was a right to enjoy one-third of any land held by her husband during 
their marriage, '* the aim of settlement contracts was to reduce the widow’s control 
over her husband’s lands, and to ensure that the profits of the lands were returned to 
the patrilineal family. This was done by taking advantage of a provision in the 
Statute of Uses that a widow’s right to dower would be barred if she had been 
granted a competent jointure by an ante-nuptial settlement. One view of this 
‘exchange’ was that dower would be barred only if the jointure had specific 
‘qualities and accidents’.!5 However, the trend which emerged from most of the 
relevant decisions was to approve almost any settlement of jointure, even in cases 
where a provision or devise was not expressly declared to be in bar of dower.!6 For 
example, it was held that jointures did not have to be secured by a freehold estate, 
but that they could be carved out of a personal property right. The difficulty with a 
jointure ‘secured’ on personal property was that, even if the widow might be said to 
have a lien on her husband’s real estate in case of default, ‘[a] bill in equity is a very 
uncomfortable jointure, a very uncertain maintenance’ .!7 In cases concerning adult 
brides,'® such concerns were postponed to the general view that ‘if such agreements 
are fairly entered into, they will be decreed’.!? These decisions ensured that a 
widow’s substantial common law right to dower could be barred once and for all by 
a contractual right to jointure. 

Thus, the distinction or asymmetry between men and women is seen as a 
principle of selection which consolidated and ‘preserved’? the estate; first, by 
excluding heiresses, and, secondly, by reducing the cost to the estate of 
widowhood. So, instead of seeing the conveyancers’ manipulation of archaic rules 
as a form of bricolage, which found ever-more inventive ways of forging new 


ll Spring, n 3 above, chapter | Casting the settlement in these terms allows the development of 
contingent remainders, and of trustees to preserve contingent remainders, to be seen as a 
consolidation of this initial selection (see ibid ch 5). 

12 Spring, n 3 above, 39. 

13 ibid 58. 

14 A husband could endow his wife with less or more than this; if less, she could repudiate the endowment 
on widowhood and claim a third. The upshot was that she could have more, but not less. The reality of 
those rights was compromised by avoidance strategies (see generally Pollock and Maitland, History of 
English Law, 2nd ed, vol 2 (Cambridge: Cambridge University Press, 1898) 424). 

15 Drury v Drury (1720-1761) 2 Eden 29, 57 

16 See Staves, n 4 above, chapter 4. 

17 Drury v Drury (1760) 2 Eden 39, 60. 

18 cf Caruthers y Caruthers (1794) 4 Bro CC 500, where it was held that ‘an infant is not bound by a 
precarious interest’. 

19 Drury v Drury (1760-1761) 2 Eden 39, 70. 

20 Spring, n3 above, 130-132. 
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implements from outwom materials, Spring takes rules literally, or legalistically, 
by reading them as descriptions of real social expectations. Indeed, the notion that 
settlements contracted out of the common law compounds a legalistic reading of 
settlements into a legalistic reading of the rights which they supposedly avoided. 
To begin with, this underestimates the flexibility and complexity of the common 
law,2! and also the difficulties encountered by the regime of dower in a world 
which was increasingly dependent upon money and credit. It also overlooks the 
fact that conveyancers treated rules or precedents as multi-purpose tools; what 
mattered was their stability, not their propositional content: “where things are 
settled, and rendered certain, it will not be so material how, as long as they are so, 
and that all people know how to act’.22 The reason or motive guiding the use of 
these tools can not be explained by referring to some ‘original’ use, or even to 
what, on the face of things, they purport to be doing. Hence, the manoeuvres which 
Spring polemically inflates into a patriarchal ‘movement against the heiress,’?? and 
then turns into a genetic explanation of the functioning of settlements, may not 
have the significance which she assumes they have. 

However that may be, one of the essential implications of Spring’s 
interpretation is to identify the settlement more as ‘a single deed’ than a 
dynastic arrangement. In this respect at least Spring’s account runs parallel to 
Bonfield’s analyses of settlements, which posit ‘a shift in estate planning strategy 
for the landed class from long term ‘dynastic’ goals to a preoccupation with the 
short-term orderly transmission of estates to the next generation’.** The valuable 
insight here is that the objective of settlements was not to get as close as the 
judges would allow to an instrument that dictated inheritance for generations to 
come, but that it was instead an instrument that calibrated the entitlements of a 
single generation, with only a secondary concer for the future descent of the 
lineage. However, Bonfield’s analysis of the structure of settlements is no less 
legalistic: the proposition that ‘widows who agreed to jointure were precluded 
from claiming their dower’? discreetly but firmly pins the paper personae of 
settlements and decisions to ‘real’ individuals and their practical projects. More 
generally, the effect of focusing on the marriage settlement as a single deed is to 
isolate the synchronic dimension of settlements, or the set of relations which are 
comprised in a single generation, at the expense of the diachronic dimension in 
which each generation is dissolved into a complex negotiation of past and future 
expectations. As a result, the dramatis personae of settlement is reduced to a set 
of individuals whose relations, precisely because they are abstracted from the 
family memory which precedes and infuses them, come to seem like a set of 
contractual exchanges made by individuals negotiating their way into or within a 
family structure. 


21 See W.T. Murphy, review of Spring, Law, Land and Family in (1996) 59 MLR 622. 

22 Butler v Duncomb (1718) 1 P Wms 448, 452. 

23 Spring, n 3 above, 22 

24 bid 127. es 

25 L. Bonfield, ‘Strict settlement and the family. a differing view’, (1988) 41 Economic History 
Review, 461, 461-462 and L. Bonfield, ‘Affective Families, Open Élites and Strict Family 
Settlements in Early Modein England’, n 5 above, 345-347 One difference between the approaches 
of Bonfield and Spnng 1s that the latter isolates the single marriage settlement the better to disclose 
the trans-generational impetus of patriarchal property. 

26 L. Bonfield, Marriage Settlements, 1601-1740. The Adoption of the Strict Settlement (Cambndge: 
Cambridge University Press, 1983) 3. This general approech is echoed in M. Daunton, Progress and 
Poverty. An Economic and Soctal History of Britain 1700-1850 (Oxford: Oxford University Press, 
1995) esp at 63. 
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For Spring, this contractual reading of settlements has the advantage that it offers 
a crisp measure of the expropriation of women. For example, it is said that 
jointures were not merely a substitute for dower, but that they were linked to the 
payment of the bride’s portion. A jointure was simply an annuity calculated by 
reference to the size of the portion that a widow had brought with her to her 
marriage. In these terms, the essential difference between dower and jointure was 
that the latter was calculated not as a retum on the husband’s land but as ‘a return 
on [the widow’s] own fortune’.?’ It is generally agreed that, in the course of the 
seventeenth century, as the size of portions rose, the ratio of portion to jointure fell 
from 5:1 to 10:1. This question of proportionality is far from straightforward,?9 
but on the basis of the available figures Spring argues that even a more than usually 
longevious wife, outliving her husband by fourteen years, would leave her 
husband’s family with a profit from the capital and income of the portion. The 
unequal ‘exchange’ of dower for jointure was thus compounded by the inadequacy 
of the return on portions, a wrong which was further compounded by the fact that 
many jointures were simply not paid. The image given by Spring is that a woman 
might enter and leave her husband’s family, taking nothing with her and, ideally, 
leaving nothing behind other than a male heir. The patrilineal family was, one 
might say, constructed as ‘a house made up of men, in which women were 
transitory hosts who were brought up elsewhere and married out’. So whereas an 
anthropological reading might see a property right ‘not as a concept of individual 
material interest but as a socially ordered relational idiom,’3! which in turn would 
imply seeing each particular entitlement not as an isolated right but as a marker 
whose value depended upon the unfolding of a longer and more complex 
transactional sequence, the ‘contractualising’ of settlements enables a much 
sharper normative evaluation to be made. 

Spring’s faith in the bond between rights and real people is such that her book 
is divided into chapters which recount the succession of legal statuses occupied 
by aristocratic women. For Spring, settlement texts are ‘hard facts,’ which, once 
stripped of the accumulated layers of (male) history, might serve as an accurate 
index to the social condition of women. Property becomes the basis of 
personality. Much the same idea is implied in the suggestion that women’s 
rights were ‘ideological’ because they answered to patriarchal imperatives rather 
than to formal legal logic.*? This too supposes that the roles which made up the 
dramatis personae of settlements and decisions effectively capture ‘real’ social 
actors. For Susan Staves, the contractual schema of settlements is one 
consequence of the rise of contract ideas as resources for the legitimation of 
power. In the law of husband and wife, an asymmetry which the mediaeval law 


/ 


Spring, n 3 above, 49-50. 

cf Erickson, n 10 above, 119, and Spring, n 3 above, 50-51. 

The difficulties are reviewed in P. Outhwaite, ‘Marriage as Business’ in McKendrick and Outhwaite 

(eds), Business Life and Public Policy (Cambridge, Cambridge University Press, 1986) 

Christiane Klapisch-Zuber, La maison et le nom. Stratégies et rituels dans l'Italie de la Renaissance 

(Paris: Editions de L'École des Hautes Études en Sciences Sociales, 1990) 10. As Margaret 

Cavendish, Marchioness of Newcastle, put it ‘daughters are but branches which by marriage are 

broken off from the root from whence they sprang, and ingrafted into the stock of the other family, 

so that daughters are to be accounted but as movable goods or furnitures that wear out’ (Sociable 

Letters Written by. the Lady Marchioness of Newcastle (1664), cited in Macfarlane, The Origins 

of English Individualism (Oxford: Basil Blackwell, 1979) 53). 

31 Medick and Sabean, ‘Interest and emotion in family kinship studies: a critique of social history and 
anthropology’ in Medick and Sabean (eds), Interest and Emotion (Cambridge: Cambridge University 
Press, 1984) 13. 

32 See generally Staves, n 4 above. 
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treated as ‘an exaggerated guardianship’>3 had instead to be justified in terms of 
an ‘ideology’ of contract: 


If the political sovereign’s authority over his subjects was justifiable by a contract ideology, 
so the husband’s authority over his wife was similarly justifiable. Indeed, the use of contract 
ideology to legitimise domestic authority was more plausible than its use to legitimise 
political authority. A citizen might reasonably wonder when he personally had assented to 
the social contract, but a wife could easily enough remember the words she had spoken on 
her wedding day.” 


In Staves’s understanding, the bond between legal persons and real persons is 
found in the gender roles which were fashioned by judges under the disguise of 
formal rules or rights, and which then served as social straight-jackets for real 
women. Staves insists that rules in themselves do not determine experience, and 
that their influence is mediated by such factors as ‘the social construction of 
gender’; yet her concluding review of the ways in which legal rules ‘can fail to 
shape social practice’ remains within the familiar legal logic of implementation 
and avoidance. 

The normative assessment that aristocratic society was patriarchal, or that 
settlement practices were essential to the reproduction of patriarchy, is unquestion- 
able. However, this model of patriarchy is not sufficiently complex to explain the 
functioning of settlements. That is so because, contrary to the suggestion that 
historians’ accounts of settlement are insufficiently legal, they are, if anything, 
excessively so. Instead of reading social relations against the background of static 
legal forms, it is perhaps more profitable to begin by reading rights and decisions 
against the complex, liquid, network of social relations. From this perspective, rights 
appear as strategic implements; they turn out to lack the stability which is assumed by 
Bonfield, Staves and Spring. Indeed, the legalistic understanding of rights turns out 
to be unable even to describe the operations proper to law. The inherent porosity of 
those operations, even in the context of status society, might be illustrated by 
reference to two specific examples of the use of contract concepts. First, there is a set 
of cases interpreting marriage articles, or executory settlements. These decisions 
suggest that, although the abstracted, theoretical, model of contract shows a stable 
structure of unequal allocations, the contract which established the settlement was in 
fact undone and remade pragmatically, in order to accommodate supervening 
contingencies. Secondly, given that this first example relates to marriage articles 
rather than ‘proper’ settlements, it is suggested that this strategic interpretation of 
rights is also evident in decisions conceming one of the most vital components of 
settlements, namely the role of trustees to preserve contingent remainders. 
Cumulatively, these examples illustrate how, through the medium of adjudication, 
legal concepts were porous to a fabric of expectations which was too fluid to be 
reducible to contractual or proprietary bonds. 


Pragmatic uses of contract 


As one might expect, there are few cases which deal directly with the adequacy of 
consideration in marriage settlements. Because the exchange of different forms of 
material and symbolic capital was just too complex to be calibrated and evaluated 


33 Pollock and Maitland, History of English Law (vol 2) n 14 above, 406. 
34 Staves, n 4 above, 164. 

35 ibid, esp at 206-208. 

36 Bonfield, ‘Strict settlement and the family: a differing view’, n 25 above. 
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by a court, the judges were happy to leave the bargain to the parents and ‘friends’ 
of the bride and groom:37 


What measure is the court to make of [a] disproportion? The husband’s estate? The wife’s 
fortune? Her family? Her person? Her endowments??8 

[The courts] pay a regard to reasonable motives, and honourable intentions. In these cases 
they will not weigh the value of the consideration. The consider the ease and comfort and 
security of families as a sufficient consideration.>? 


Given that settlements were usually declared to have been made in consideration both 
of the marriage and of the bride’s portion money, most satisfied a formal test of 
consideration. However, the question of consideration was more problematic in 
cases where families did not enter into a formal settlement. Usually, this would 
happen where, for whatever reason, families failed to execute the ‘marriage articles’ 

(a sort of ‘executory settlement’ which was drawn up before the marriage).‘! If the 
immediate contingencies of kinship went wrong, various disputes could arise 
concerning the status of the articles. If, for example, the husband died, and there were 
no surviving children of the marriage, there might well be a dispute between the 
widow, whose portion had been paid under the terms of the articles, and a remote 
collateral heir claiming the portion money as a windfall gain.42 To have specific 
performance of the articles, the heir would have to qualify as a purchaser within the 
consideration of the settlement, and specific performance being a discretionary 
remedy, judges were supposed to look to the intention imputed to the articles rather 
than to the letter of the text in determining that issue. 





37 See, however, the cases on the question of ‘underband bonds’. The typical case was one in which 
either the bride’s father or the groom and his father had clandestunely borrowed money in order to be 
able to represent either that they were good for the stipulated portion or that they were able to make 
the sort of settlement expected by the bride’s father. So, for example, where the groom’s father 

nted his son’s solvency to the father of the bride, the arrangement was condemned as ‘ a 
plain fraud’ by which ‘the father of [the bride] was drawn in to give the greater portion’ (Redman v 
Redman (1685) 1 Vern 348) Sumilarly, there might be an attempt to misrepresent the bride’s fortune 
(Gale v Lindo (1687) 2 Vern 475). The language applied to the disputes which arose in such cases 
invokes both misrepresentation and consideration, the general idea being that someone was not 
getting what they had ‘stipulated for’: ‘[these cases] are considered as fraudulent as being in 
prejudice to some interest derived under the mamage agreement, as the returning of part of the 
marriage portion, for there the portion agreed upon does not in fact exist’ (Scott v Scott (1787) 1 Cox 
366, 379). There is another, quite different bead, viz: ‘the common cases of brokerage contracts 
made with strangers, for making or procuring of matches to be made, against which this court has 
always relieved . [SJhould contracts of such a dangerous nature receive any judicial allowance of a 
Court of Equity, it would be directing or approving a way, whereby mothers might betray or defraud 
their children ...’ (Hamulton v Mohun (1710) 2 Vern 652, 652-653). 

38 Drury v Drury (1760) 2 Eden 39, 57. 

39 Wycherley v Wycherley (1763) 2 Eden 176, 178. 

40 There is something artificial about the idea that marriage settlements might be subsumed under some 
generalisable model of contract as ‘fair exchange’, whether polemically, as a measure of the exclusion 
or expropnation of women, or historically, in an account of the development of ideas of detriment and 
consideration (see the reference to Harvey v Ashley (1748) 3 Atk 607 as one instance of ‘a weighing up 
of the two sides of the transaction to ensure that [an] infant’s interests were properly protected’, in P. 
Atiyah, The Rise and Fall of Freedom of Contract (Oxford: Oxford University Press, 1979) 170-171) 

41 This use of articles is itself interesting because it suggests that contingencies might often be 
accommodated by leaving the settlement in the state of articles This way of doing things was somewhat 
precarious because those who took under a settlement made pursuant to articles would not gain priority 
over creditors (see Gilham v Locke (1804) 9 Ves Jun 612, and the reporter’s note to Goring v Nash 
(1744) 3 Atk 186) When a settlement was made ‘in pursuance of the articles’, it might be governed by 
the general intenton attnbuted to the settlement (see Honor v Honor (1710) | P Wms 123). 

42 See Edwards v Warwick (1723) 2 P Wms 171, in which the widow’s was treated as money which 
had been ‘converted’ into ‘land’ by the terms of the articles 

43 ‘[MJarriage articles aie in their nature executory, and ought to be construed and moulded in equity 
according to the intention of the parties ...’ (Trevor v Trevor (1720) 1 P Wms 622, 631). See also 
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What counted as consideration? The earlier cases understood contracts less as 
instruments of private ordering that as ways of giving legal form to legitimate family 
expectations. In these terms, settlements“ satisfied a ‘natural’ obligation: 
agreements were made in ‘consideration’ of the blood, or, more omately, ‘the 
Continuance of [the settlor’s] Name in his Blood’.4° However, the consideration 
yielded by this ‘debt of nature’“ extended only so far; it encompassed the legitimate 
children and, perhaps, the grandchildren‘? of the settlor, but not collateral males.‘8 
To include the collateral male branches of the family, it was necessary to represent 
consideration as a matter of intention rather than as an obligation which ran with the 
blood.49 This representation was made by associating consideration with the 
bargaining horizon of the parties to the settlement, in which case ‘purchasers’ were 
identified either as persons for whom interests had been purchased or as purchasers 
of an interest. This equivocal idea of a purchaser straddled two senses of 
‘consideration’: consideration as contemplation and consideration as quid pro 
quo. Earlier decisions considered the relevant bargaining horizon to be quite 
restricted: ‘[t]he marriage and marriage portion supports only the limitation to the 
husband and wife and their issue, this is all that is presumed to have been stipulated 
for by the wife and her friends’.5! Consequently, a claimant who fell outside this 
‘consideration’ could take only if there was evidence that the marriage bargain had 
been made with the specific intention of benefiting that particular individual.*? So, 
for example, where a settlement was made ‘pursuant to articles,’ an interpretation 
might tum on the question whether a limitation to daughters in case of the failure of 
male issue was within the consideration of the settlement, the formal ‘intention’ of 
settlement being weighed against the usual preference for males, or in the light of the 
fact that the daughters had been given portions. Later decisions took a crisper 
approach to interpretation: the parties to the original settlement purchased 
limitations which were then enjoyed by all their designated heirs. The settlement 
had to be enforced altogether or not at all, so that the courts should execute the whole 
of the agreement unless parts of it were ‘very unreasonable’. Natural obligations 


Bale v Coleman (1711) 1 P Wms 142, 143, and White v Carter (1768) Amb 671 The last case, in 
which the articles stipulated only that land should be settled on heirs male ‘as counsel should 
advise’, ıs a reminder that a reference to intention might be necessary simply because the articles 
were too vague 

44 Some of the issues bere are tangential to settlements or articles, many of the cases being concerned 
with performing or ‘perfecting’ the transfer of a copyhold. 

45 Bellingham v Lowther (1674) 1 Chan Cas 243, 244. 

46 Fursaker v Robinson (1717) Prec Ch 475. See also a case where the law of nature distinguished 
from intention, so splitting consideration in two viz: Kentish v Newman (1713) | P Wms 234. 

47 See Warts v Bullas (1702) 1 P Wms 60 and compare Goring v Nash (1744) 3 Atk 186 

48 Bellingham v Lowther (1674) 1 Chan Cas 242; Hale v Lamb (1762 & 1764) 2 Eden 292. 

49 Stephens v Trueman (1747-48) | Ves Sen 73, 74. 

50 See n 68 below for the distmction between purchase and inheritance. 

51 Osgood v Strode (1724) 2 P Wms 245, 255. But intention could be allied with the idea of a ‘law of 
nature’ (see Kentish v Newman (1713) | P Wms 234). 

52 See Osgood v Strode, in which the land was limited to the nephew of the settlor, and it was found 
that the settlor’s father had only agreed to a resettlement on his son’s marriage on condition that the 
settlement included a limitation to the nephew. In other words, the bargaining borizon did not only 
include the expectations of the settior and his wife (or their ‘frends’) but also that of the father and 
son, which supported a broader range of limitations. 

53 West v Ernssey (1726) 2 P Wms 349 In this case, the remainder to daughters was seen as part of 
their provision, of which the father was the best judge. See also Edwards v Warwick (1723) 2 P Wms 
171 

54 ‘No body can tell what it ıs that parties who are dead have laid the greatest weight upon, in coming 
to and therefore it would be attended with bad consequences if agreements were to be 
split, and one part be decreed but not another’ (Goring v Nash (1744) 3 Atk 186, 190). 
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were commuted to consensual provisions which, once they were framed as 
proprietary limitations, ran with more persistence than blood: ‘the consideration of 
marriage and settling the estate runs through all the limitations’ .* 

The settlement contract was therefore understood as a knot securing the 
successive property limitations: 


[A]s soon as the marriage is had, the principal contract is executed, and cannot be set aside 
or rescinded, the estates and capacities of the parties are altered, the children born of the 
marriage are equally purchasers under both father and mother, and therefore it has been truly 
said that marriage contracts ought not to be rescinded, because it would affect the interest of 
third persons, the issue. ... [E]very part of a settlement constitutes part of the whole, as there 
is a consideration arises from each part; and therefore it is impossible to take away any part 
of the consideration, without overturning the settlement entirely. 


The ‘estates and capacities of the parties’ were altered in the sense that their resources 
had been invested in a line of descent, and the issue were the first element of this 
consensually-conceived line of descent. The contract supported the property 
limitations, casting them in a particular shape, but once that shape had been fixed, 
the limitations should be left to run their course. Nevertheless, the idea that the 
contract was only an imperfect expression of intention meant that the shape and 
weight of proprietary estates were provisional qualities, which might be determined 
only in the light of questions generated by supervening disputes or contingencies. 

The best examples of the way in which references to contractual intention or 
consideration moulded proprietary estates lie in a set of decisions conceming the 
role of trustees to preserve contingent remainders. Through these decisions, which 
in specifying the duties of trustees effectively determined the degree of protection 
given to contingent remainders, the mode of interpretation applied to articles or to 
settlements made pursuant to articles came to affect all settlements. The role of 
trustees to preserve contingent remainders is generally considered to be the 
hallmark of the strict settlement. Although the precise order and content of the 
interests in a settlement varied substantially, the most basic building blocks were a 
life estate in the groom followed by an entail in the eldest son of the marriage. This 
entail was a contingent remainder. This meant that until it vested, which would 
happen once the heir was ascertained, the entail, and thus the settlement, might be 
destroyed by the holder of the preceding life estate. In order to prevent this, the life 
estate would be succeeded by an estate in trustees whose function was to prevent 
the life tenant from destroying the entail while it was still a contingent interest. 
According to Spring, this was the mechanism that effectively sealed the land away 
from daughters, by securing not only the first entail but the subsequent, alternative, 
limitations to collateral males, thus ensuring that ‘grants to unborn persons were 
really grants away from certain unbom persons’. How was this vital role 
interpreted in adjudication? 

Many of the salient decisions consider the question whether trustees to preserve 
contingent remainders could join in a recovery which destroyed remainders, either 
where the tenant for life and tenant in tail were seeking to force a trustee to 
participate in a recovery, or where the trustees themselves had joined in a recovery 
so as to cut out a remainderman. The functions and obligations of trustees were 
described in terms of a form of discretion: 


55 Hale v Lamb ((1762 & 1764) 2 Eden 292, 295, where the association between ‘intention’ and the 
‘consideration of the blood’ is noted. 

56 Harvey v Ashley (1748) 3 Atk 607, 610-611. 

57 Spring, n 3 above, 138. 
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Trustees, to preserve contingent remainders, are here appointed for two purposes: first, to 
preserve the estate against the father’s power to destroy it; and secondly, to prevent the 
injury of any improper influence of the father over the son, to induce him to join in 
destroying the entail created in cases where he ought not to join; there is, therefore, 
necessarily a discretion in the trustees, a discretion which if they use improperly, the Court 
will punish them; and if they refuse to exercise their discretion upon a reasonable occasion, 
the court will compel them to do it.58 


What was the content of this discretion? Bonfield finds a clear rule. The trustees 
would be liable for breach of trust if they participated in a recovery which barred the 
first remainder, but not if they allowed the life tenant and the tenant in tail to get 
together and bar subsequent remainders: ‘the Chancellor determined that the trust 
protected only the first contingent remainderman, the issue produced by the marnage, 
and not the ultimate remaindermen, by allowing the tenant in possession to join with 
his eldest son to break the existing settlement’.°® This way of defining the discretion 
depends upon treating some decision as ‘aberrations’.© However, these aberrations 
turn out to be rather too numerous and too widely spread to be dismissed so abruptly. 
In fact, a consideration of a broader range of cases suggests that there was no hard and 
fast rule. Rather, the discretions of the trustees were shaped in each particular case 
according to the intention ascribed to the settlement contract. By working out the 
status and functions of the trustees, the courts were effectively (re-)calibrating the 
expectations warranted by each formal limitation. This strategic mode of 
interpretation can be found in decisions throughout the eighteenth century. 

Even those decisions which produced an outcome consistent with Bonfield’s rule 
were not understood as applications of a rule. Rather, they proceeded by attempting to 
reach the ‘consideration’ or the intention of settlements.®! In other words, the rule was 


58 Barnard v Large | Bro CC 523, 535. This way of approaching the question was Initially sketched 
out in Mansell v Mansell (1732) 2 P Wms 678, 681, where it was explained that trustees to preserve 
contingent remainders were charged with preventing an act which, though tortious, could be done in 
law with impunity. If they breached that trust, their liability in equity was simply a transposed form 
of the tort which in law was left unpunished: ‘as it was a tort in the tenant for life (where there were 
no trustees), to destroy the contingent remainders, so must it more plainly be one in trustees to join in 
the destruction of them, being contrary to their trust, upon which account only is such act of theirs 
punishable in a court of equity’. Therefore, trustees to preserve contingeat remainders were not 
‘honorary only’ (Symance v Tattam (1737) 1 Atk 613). The remedy for breach of trust lay against the 
trustees if the land had passed to a purchaser without notice, or, alternatively, against the volunteer 
‘who had benefitted from the breach. There was no distinction to be made between voluntary 
settlements and settlements made for consideration: ‘whether they do it by a voluntary conveyance, 
or not, is not material, for still every trustee ought to be faithful to his trust’ (Mansell v Mansell, 
683). See also A.W.B. Simpson, A History of the Land Law (Oxford: Oxford University Press, 2nd 
ed, 1986) 229-231, and Bonfield, Marriage Settlements, n 26 above, chapter 4. 

59 Bonfield, Marriage Settlements, n 26 above, 77 (and see generally chapter 4). In this account, the 
cases are unified by the office or figure of ‘the Chancellor’, which conveniently survives the 
peculiarities and differences in style of each of the holders of that office. 

60 ibid 58. 

61 So, for example, Bale v Coleman (1711) 1 P Wms 142, 145, explains that ‘it cannot reasonably be 
supposed that a valuable consideration would be given for the settlement of an estate, which, as soon as 
settled, the husband might destroy’. Similarly, Pye v Gorge (1710) 1 P Wms 128, 129, suggested that 
trustees to preserve contingent remainders were there only ‘to preserve the estate to the first son’, and in 
Basset y Clapham (1717) 1 P Wms 358, it was sald that only the first son was within ‘the consideration’ 
of the settlement. It was said that a distant relation who claimed under ‘a remote limitation’ was not 
within the consideration (which bere meant ‘contemplation’) of the settlement: ‘being a remote 
limitation, and not within the consideration of the settement, and voluntary, equity would not punish it as 
a breach of trust’ (Basset v Clapman, at 359; cf Bonfield, n 26 above, 79-80) Similarly, the decision in 
Trevor v Trevor (1920) 1 P Wms 622, beld that the claim of an eldest son who was a ‘purchaser’ under 
the marriage articles should prevail over that of his younger brother, who took under a voluntary 
conveyance made by the father in breach of the terms of the articles: to have allowed the trustees to join 
in a recovery here would have been to defeat ‘the manifest intentions of the parties in settlements, in 
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as plastic as the available techniques for discovering intention. So even the first 
remainder could legitimately to be cut out if such an act was consistent with the 
intention attributed to the settlement. In one case, a trustee was compelled to join in 
barring a son’s entail where the objective was to safeguard the estate by resettling it, in 
the process converting the son’s entail into a life estate and reserving to him a power to 
make a jointure. The justification was that such a resettlement was ‘for the benefit of 
the family’,@ and that, as the wife was dead, ‘there could be no more contingent 
remainders within the consideration of the marriage settlement’. On the other hand, 
the duty of the trustees might be taken to extend further than the first remainder where 
the consideration of the settlement reached that far. For example, trustees would be 
expected to preserve remoter limitations where the latter were construed as indicating 
an intention to sustain or to ‘make’ a family. Similarly, where a settlement was 
broken not to keep the land in the family but so to sell or mortgage it, the court held 
that the trustee was obliged to preserve the right of a younger son against his father 
and his elder brother. Again, where a tenant for life and tenant in tail had agreed with 
their creditors that they would suffer a recovery of the estate, and brought an action to 
force the trustee to join in, the court refused to compel the trustee to do so: although 
the first son as tenant in tail could create a base fee, and although the trustee is 
essentially a trustee for the first tenant in tail, nevertheless the intention of the 
settlement demanded something more. The fact that there was an express power of 
revocation in the settlement, to be exercised only to resettle the estates with similar 
limitations, suggested that the testator intended ‘to preserve the limitation he had made 
as far as possible’. For those reasons, the trustee could not be compelled to destroy 
limitations in favour of younger sons. These decisions make one as wary of 
Bonfield’s clear rule as of Spring’s somewhat contrary claim that the effect of 
including trustees to preserve contingent remainders was to prevent the destruction of 
the settlement, and so to secure not only the position of the unborn son, but, more 
significantly, the position of collateral males should there be no son.67 

These illustrations draw out only one of the threads of intention which ran through 
the fabric of settlements. For now, they suffice to introduce the idea that a settlement 


which the issue of the marriage are considered as purchasers’. Perhaps the strongest assertion of this 
limited view of trustees’ role 1s expressed in the decision in Elie v Osborne (1717) 2 Ven 754, which 


stand in their way because trustees to preserve contingent remainders wore ‘trustees purely for the tenant 
in tail’, who should not ‘stand in opposition to him for the sake of those who are to come after him’. Of 
course, trustees could join in a recovery which cut off the first limitation, taking the risk that there would 
be no heirs, bat this was ‘a dangerous experiment’ (Mansell v Mansell (1732) 2 P Wms 678, 684). 

62 Winnington v Foley (1719) | P Wms 536, which recalls the older idea that ‘no remainder not in esse 

ought to be as much regarded as [a] remainder in tail’. 

Interpretation in Mansell v Mansell (1732) 2 P Wms 678, 684. 

As in Baskerville v Baskerville (1741) 2 Atk 279, 281: ‘could it be imagined that this man would 

have taken all these pains to chalk out so many different limitations to no less than six different 

branches of the family, and intend that it should be in the power of the first taker to destroy them?’ 

This was a case in which there was a testamentary settlement which did not incorporate an estate in 

trustees to preserve contingent remainders. Lord Hardwicke determined that the settlement should be 

executed to give effect to this intention, the understanding being not that the estate in trustees would 
be effective to preserve not only the first remainder, but all 

As in Townsend v Lawton (1726) 2 P Wms 379. 

Woodhouse v Hoskins (1743) 3 Atk 22, which makes a distinction between compelling unwilling 

trustees and condemning willing participant trustees which is taken up in Barnard v Large (1780) 

Amb 774. See also Symance v Tattam (1737) 1 Atk 613. 

67 Spring, n 3 above, 140. 

68 One further, perhaps contrary, illustration concerns the application of the rule in Shelley’s Case to 
testamentary trusts and executory trusts. Where a logal estate was vested in trustees, with successive 
estates carved out in equity, there might be some difficulty in determining whether the arrangement 
constituted a use executed by statute or an effective trust. If it was a trust, the court might be faced with 
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contract was apt to be something of a paradox — a retroactively-constituted origin of 
entitlements. The original contract was, one might say, an instrument which bound the 
present only by means of imperatives that were attributed to it in the present. It was a 
knot that could be undone and remade in the light of present objectives. This suggests 
a rather different picture of the role of adjudication in the development of settlement 
practices. According to standard legal-historical accounts, property law was driven by 
conveyancing practice. Conveyancers used the process of adjudication to forge or 
temper practical forms or instruments. Once they had been made, those forms or 
instruments could be used to establish enduring settlements. However, as the 
imperatives of status and inheritance changed or evolved, families turned to their 
conveyancers in search of more finely tuned instruments. If new instruments were 
needed, or if old ones had to be modified, they could be forged or re-forged in the 
same way. In this way, conveyancing strategies stimulated the production of rules by 
inventing new forms of transaction and finding arguments which persuaded the judges 
to endorse them. Each of the different stories of the invention and consolidation of the 
trust to preserve contingent remainders participates in this understanding of 
adjudication. Although Bonfield and Spring disagree as to the objectives which 
motivated families and conveyancers to invent new legal forms, they agree that 
judicial decisions served to harden and secure the central components of settlements. 
This implies that the practical operation of settlements was referable to rules. 
Although the rights in settlements could be used in different ways (so, for example, 
jointures might not be paid, or they might be left as outstanding charges), rights 
themselves had a determinate, rule-based, form. 

By contrast with that view, the notion of strategy which is used here suggests that the 
tules themselves were indeterminate, not because they might be applied or obstructed 
in different ways, but because their basic stuff or substance consisted in a liquid 
principle of practical, strategic, logic. The concept of contract or consideration was an 
open-ended theme, which only took on a more determinate imperative form when it 
was loaded with information about the specific situations and ambitions of families. 
One might say that the outcomes of cases were predictable, but any prediction would 
have been based not on the propositional content of the rule but on a sense of how its 
thematic content would be coloured by status expectations. The proposition that the 
themes or forms used in adjudication were porous to strategy in this way therefore 
implies that ‘context’ or ‘strategy’ was in some sense internal to legal concepts. In 
other words, one should not begin with ‘law’ and ask how it was applied to ‘society’. 
Property rights were already, inherently, contextualised in the sense that they were 
realised only in a process which was already permeated by the logic of practical 
strategies. The examples given so far do no more than sketch out the bare form of this 


the problem of determining the nghts of the successive takers under the settlement; particularly the rights 
of a life tenant who called for a conveyance of the legal estate, or those of remaindermen where the life 
tenant had suffered a recovery on the basis that be bad a barrable entail. In such circumstances, the 
answer depended upon whether, in accordance with the rule in Shelley's Case, a life estate followed by a 
remainder to the heirs of his body created a unified estate of inheritance, and hence a barrable ental in 
the life tenant This in tum was said to depend upon whether the testator intended to make a strict 
settlement’ the rights of the parties were to be deternuned as if a demand for a conveyance had been 
made immediately after the death of the testator, at which point the court would bave had to consider 
whether, in executing the conveyance, it should insert an estate in trustees or not (Bagshaw v Spencer 
(1748) 1 Ves Sen 142, 153) The estate in trustees was therefore seen as the formal expression of an 
intention to sever the life estate from the succeeding remainders. The essence or hallmark of the strict 
settlement was the intention to give, not an estate of inberitance, but an estate such that, although they 
were designated as the ‘heirs’ of the life tenant, the tenant in tail and remaindermen took by 

rather than descent. The presence of trustees indicated an intention to transform the nature of the estates. 
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coupling of property to strategy. The following illustrations, drawn from cases on the 
enforcement of daughters’ rights to portions, present a somewhat more detailed account 
of this mechanism. 


Portions as strategic interests 


Most historical interpretations of the strict settlement assume that at some point in the 
eighteenth century portions became secure, enforceable, interests. The principal 
evidence’ for this understanding consists in a survey made by Bonfield, which 
uncovered a number of settlements in which the term supporting the payment of 
portions preceded the entail limited to the eldest son, the implication being that those 
charges would have to be satisfied before he could succeed to the entail. Bonfield’s 
evidence suggests that this form of trust was used in just over half of his sample, and 
this proposition has been adopted by the historical debate as a warrant for the 
proposition that portions became fixed. Bonfield himself notes that the state of 
empirical research is necessarily such that ‘debate on the effects of strict settlement 
must proceed with incomplete evidence’.” Nevertheless, his evidence has been 
interpreted in such a way as to obscure these difficulties. Even Spring, who is otherwise 
critical of Bonfield’s interpretations, finds it convenient to assume that the portions 
given in settlements were enforceable provisions.”! Similarly, Habakkuk suggests that 
portions were ‘vested [interests], their size fixed in the settlement [so that they] could 
not be reduced at parental discretion, but only by the voluntary agreement of the parties 
or by a Private Act of Parliament to break the settlement’.7? Although Habakkuk pays 
close attention to the practical manoeuvres which allowed portions to remain as 
outstanding debts, and to the ambiguities of trusts to pay portions (which is the question 
addressed in what follows), elsewhere the proposition that portions were secure in law 
has generated or confirmed a number of inferences about the nature of affective or 
economic relations. In fact, the eighteenth-century decisions on the payment of 
portions suggest that the question of enforceability was somewhat more complex. 


Enforceable entitlements? 


In the relevant decisions, portions are understood to be sums raised only for particular, 
modifiable, purposes; in one case, the argument refers to what were ‘only marriage 


69 Where portions were provided by a settlement, they were chargeable out of a lease of, say, 500 or 1000 
years, limited to trustees with a power to sell or mortgage the term in order to raise the portion money, 
and, perhaps, maintenance money The modem understanding of enforceability derives from Bonfield’s 
interpretation of this arrangement ‘Stnct settlement of the early eighteenth century routinely contained 
clauses vesting all or part of the patrimony in the bands of trustees to raise portions. The means selected to 
secure the portions are indicative of the security for ‘surplus children’ that was tied into strict settlement. 
The limitation preceded the one to the male heir, requiring him to pay off the daughters and younger sons 
before coming into possession of the estate’ (Bonfield, ‘Affective Families, Open Elites and Strict Family 
Settlements in early Modern England’, n 15 above, 351). In other words, the order of the limitations in the 
settlement would be a life estate in the father, followed by the term in trustees to pay portions, followed 
by an entail in the son of the marnage The son could only get to his entail by satisfying the terms of the 
trust to pay portions This ts the form of trust which be elsewhere refers to as the ‘single-pronged’ trust: 
‘under these settlements, the younger sons and daughters had legally enforceable provisions regardless of 
the family’s demographic or economic position ...” (Bonfield, Marriage Settlements, n 25 above, 112). 

70 Bonfield, ‘Strict settlement and the family: a differing view’, n 25 above, 465. 

71 ~~ Spring, n 3 above, chapter 3, esp at 78 

72 Sır John Habakkuk, Marnage, Debt, and the Estates System. English Landownership 1650-1950 
(Oxford: Oxford University Press, 1995) 245. Similarly, Daunton states that ‘[o]nce charges became 
mandatory, they had to be met regardless of circumstances’ (n 26 above, 67). 
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portions, ... no more vested than is always required for marriage portions’.”? 
According to the judges, it was not possible for them to ‘look upon [portions] as a 
set of conveyancers do, where nothing is to be considered but a quid pro quo and 
buying an annuity at market, without looking to the situation of families.’ 
Ostensibly, judicial interpretations became less flexible towards the end of the 
eighteenth century,’ but, until this more comfortable symbiosis of adjudication and 
practical conveyancing had been realised, one of the most important roles of 
adjudication was indeed to balance formal entitlements against family circumstances. 
Portions were not personal, fungible, entitlements. To begin with, they did not vest 
until their payment fell due, so that, for example, they could not be recovered by the 
personal representatives of a child who died before that date.” Portions were shares in 
the ‘land’ or capital of the family, ear-marked for particular purposes, and they would 
‘sink back’ into the estate” if those purposes lapsed. Although the cases are coloured 
by a distinction between ‘heirs’ and ‘strangers’, the role of portions was understood in 
terms of what might now be called the doctrine of conversion. The sums ear-marked as 
portions remained land, or part of the inheritance, which was why they sank in favour 
of the heir. Of course, the distinction between land and money was not simple: land 
might be money, and money land, depending on the ‘intention’ invested in one or the 
other.”8 So the courts referred to ‘the circumstances of the estate’ or ‘the nature of the 
devise’.” In any event, the fact that portions were primarily identified as land rather 
than money indicates that they were not a fungible, personal, endowment.® 
By virtue of their provisional character, portions were not enforceable in the 
manner or to the extent that the historical debates assume. Indeed, to say that portions 
were enforceable is to say very little, unless one is clear what ‘enforcement in 
” actually meant. The structure of portion provisions itself suggests that 
enforceability was considerably more complex than Bonfield and his interpreters 
assume. There are many cases from the early eighteenth century which address this 
complexity. Most of them concern portions chargeable out of leases postponed to the 
husband’s life estate and to the entail limited to the male heir(s) of the marriage. In 
other words, the terms out of which portions were to be raised would not fall into 
possession unless there were no surviving male heirs.8! These settlements did not 
provide ‘secure’ portions in Bonfield’s sense; rather, they served as the functional 
equivalent of the common provision that daughters should have their portions only if 
no sons survived to the age of 21, or if the sons died before the age of 21 leaving no 


T3 Counsel's argument, Northumberland v Egremont (1759) | Eden 435, 443. 

74 Verney v Verney (1761) 2 Eden 26, 34. 

75 See Codrington v Foley (1801) 6 Ves Jun 364, and, before that, Smith v Evans (1766) Amb 633. 

76 See generally Pawlett v Pawlett (1685) 1 Vern 424; Bruen v Bruen (1702) 2 Vern 439; Carter v 
Bletsoe (1708) 2 Vern 617; Duke of Chandos v Talbot (1731) 2 P Wms 601; Boycot v Cotton (1738) 
1 Atk 552; Hall v Terry (1738) | Atk 502; Prowse v Abingdon (1738) 1 Atk 482; Van v Clark (1739) 
| Atk 510; Lowther v Condon (1740) 2 Atk 130, Sherman v Collins (1745) 3 Atk 319; Reynish v 
Martın (1746) 3 Atk 330 

TI ‘[E}quity will not load an heir for the benefit of an executor or administrator’ (Duke of Chandos v 

Talbot (1731) 2 P Wms 601, 610). 

See, for example, Attorney-General v Milner (1744) 3 Atk 112. 

ibid 113. 

The idea that portions were personal entitlements — or at least the language of personal entitlement — is 

difficult to shake off. Even Habakkuk, who describes in some detail the uses of portion money by the 

fathers or husbands who received it, still suggests that over the course of the seventeenth century ‘there 

was some real increase in the endowment enjoyed by younger children’ (Habakkuk, n 72 above, 245). 

81 This is the standard early form discussed by Bonfield, Marrtage Settlements, n 26 above, chapter 6. 
Worsley v Earle of Granville (1751) 2 Ves Sen 332 is an informative exception. For examples of 
what Bonfield calls the ‘two-pronged trust’, viz a trust to raise out of two terms, one on either side of 
the son’s entail, see Pitfield’s Case (1728) 2 P Wms 415 and Wright v Cadogan (1764) 2 Eden 239. 
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sons of their own.62 Doubtless it would be wrong to take these cases as evidence that 
the secure form was not as prevalent as Bonfield assumes. Nevertheless, these are 
prominent cases which stood for most of the eighteenth century, and they offer strong 
pointers to at least one trend in conveyancing practice. They suggest at least that the 
trend which has been extrapolated from Bonfield’s sample may be something of an 
exaggeration. However, the real interest of these cases lies less in what they might say 
about the empirical distribution of ‘secure’ portions than in what they say about the 
nature of ‘security’ or ‘enforceability’ in general. 

Each of the cases asks whether or when a reversionary term might be sold to raise 
portions. The question arose because, although most settlements stated that a portion 
should be paid to a daughter as soon as she was married or came of age, the lease out of 
which sums were to be raised was to fall into possession only when her father died, or, 
as in most of the cases, if there were no male issue. Therefore, even with Bonfield’s 
‘secure’ trust, to allow a daughter to enforce payment of her portion at the date set for 
payment would usually have meant recognising a power in the trustees to deal with the 
portion term as a reversionary interest. The alternative was to say that she could 
enforce her portion only when the term from which it was to be raised had fallen into 
possession, in which case it could be raised and paid only after the death of her father, 
when, as the judges in the cases observe, it would no longer be of much use to her. In 
practice, this legal dilemma would not have arisen. The payment of portions would 
have been arranged as part of the negotiations surrounding the daughter’s marriage 
settlement. Her father might have borrowed to pay the sum there and then, or, just as 
likely, might have made an arrangement with the bridegroom’s family under which the 





82 An carly example is Greaves v Mattison (1682) Jones T 201. Later examples include Stevens v Dethick 
(1743) 3 Atk 39 and Lyon v Chandos (1746) 3 Atk 416. For a variation on this formula, see 
Northumberland v Egremont (1759) 1 Eden 435 (portions to be augmented in the absence of male 
issuc). It was common to provide that the term supporting the portions should begin oaly if there were 
no male heirs, but given that daughters might marry or come of age before that contingency had been 
determined, the conflict between the date at which a portion was payable and the date at which its 
supporting term fell into possession was particularly acute (see Wingrave v Palgrave (1717) 1 P Wms 
401). In settlements where daughters were to have portions only if there were no sons, the aim was not 
to deprive daughters (or younger sons) of a portion; rather, it was to ensure that, if there was a son who 
survived to the age of twenty-one, be and his father (if the father was still living) should be able to 
resettle the estate unconstrained by the need to account for a portion (in which case, the portion given 
by the brother was made in loco parentis: ‘This [portion] is un fact the only portion of the wife, being 
provided for by a person in loco parentis, a brother representing his father, who was under an 
obligation to make a provision for them if unprovided for by the father...’ (Berkley v Ryder (1752) 2 
Ves Sen 533, 534)) or to leave it to be made by will, or to be paid from land left out of settlement. In 
cases of resettlement, portion provision could be made in the light of potential marnage opportunities, 
or to make provision for portions which the family had already contracted to pay. Indeed, the father 
would have often reserved a power to charge the estate with the sum of an appropriate portion if a 
choice marriage opportunity should present itself before resettlement was feasible. For an example, 
and an account of the practice, see Worsley v Granville (1751) 2 Ves Sen 331, where it 1s suggested (at 
335) that: ‘[s]ometimes people are of that humour as not to put the daughters and younger children out 
of the power of the eldest son: and that may be trusted in a prudent man ...’ Even if there was no 
resettlement planned, this consideration remained an important one, the argument being that the 
daughter’s portion was being ‘kept in suspense and contingency’ so that she would be ‘kept in 
dependence’ (Gordon v Raynes (1732) 2 P Wms 134, 139) For a power to raise before, see Lyon v 
Chandos (1746) 3 Atk 416 and, for younger sons rather than daughters, Clinton v Seymour (1799) 4 
Ves Jun 440 (a power to ‘raise for the placing out in the world or providing employments for, or 
otherwise for the preferment or advancing, any younger son or sons’ in advance of their portion 
becoming payable), and for the idea that such a power might overreach preceding estates, see Beale v 
Beale (1713) 1 P Wms 244 More generally, the conveyancers’ understanding was that even an 
apparent heiress needed a portion because her expectations depended upon her father having no male 
issue by a future marriage: [a] contingent remainder, on failure of general issue male, would not have 
been of a nature certain enough to have advanced any daughter in marriage, during [ber] father’s life’ 
(Northumberland v Egremont (1759) 1 Eden 435, 449) 
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capital sum of the portion would not be paid immediately, but only interest on that sum. 
In such a case, the bridegroom’s family were effectively charges or mortgagees: ‘a son- 
in-law or brother-in-law was an easier creditor than a mortgagee who was a pure 
investor, and the estate less vulnerable to pressure’.® This was just one reason why the 
sum fixed was often ‘the measure of the portion rather than the provision itself’. 
The propesition that ‘portions were secure since payment was enforceable in 
Chancery’®> contemplates the breakdown of this practical network, but then fails to 
take account of the implications of such a situation. The size of a portion and the 
timing of its payment were factors which had to be weighed in accordance with 
practical family strategies: the performance of the right was eminently practical 
rather than legal. If things had reached the stage where a daughter was seeking to 
enforce payment of her portion, none of those vital practical understandings would 
have been in place. Most of the cases conceming enforcement are cases in which a 
daughter had married without the consent of her parents, so that there were none of 
the complex inter-family negotiations which allowed stark and equivocal legal 
terms to be given practical substance.* Instead, husbands sought payment of their 
wife’s portion directly through the courts, where they met little sympathy: 
The eldest son 1s absolutely left in the power of the father during his life, and it is the constant 
course of most settlements; and yet it is said that younger children, daughters, shall soon after 
twelve years old, perhaps without the leave of the father, demand her portion in his life-time, 
though she married his footman, or ever so meanly .. .87 
It is hard that a court of equity should encourage a daughter, just when she comes to fourteen, or 
perhaps twelve years of age, to say to her father, ‘Come, I am fit for my portion, pray pay it to me, 
or I will marry, and then I can compel the raising of it by the sale of your estate’. What 
disobedience will this breed in a daughter? What rash and unequal marriages will this produce ?® 


The judges generally refused to allow portions to be raised out of a reversion. 
Although the general intention was that portions should allow daughters to be 
‘preferred in marriage at seasonable times’® this had to be set against the 
imperative to preserve the estates. To enforce payment would be to encourage 
‘mean’ or ‘improvident’ marriages, thus weakening the authority of fathers and 
ruining the heir for the sake of younger children. 


The primacy of strategy 


The upshot was that enforcement in Chancery was not tied to a formal mechanism. 
Outside court, the payment of a portion was negotiated according to practical, 


Habakkuk, n 72 above, 246, who further suggests that the husband’s family might have enjoyed an 
interest rate which was somewhat higher than the prevailing commercial rate (ibid 247). 
ibid 254. Of course, the size of the provision was significant because it sent out strong signals about 
the status of the bride’s family. 
Bonfield, ‘Strict settlement and the family: a differing view’, n 25 above, 464. 
In some cases, usually those concerning the more formal arrangements of the wealthier nobility, the 
question of timing was important not to determine whether a portion was payable, but rather to 
determine how much interest payable (see, for example, Lyon v Chandos (1746) 3 Atk 416). 
Stevens v Dethick (1743) 3 Ak 39, 42. 
Macclesfield LC in Reresby v Newland (1722) 2 P Wms 93, 99-100, going on to note (at 99) that as 
Greaves v Mattison had ordered payment of a portion out of the reversion, he would ‘. study and 
labour to find out a difference between that case and the former, ın order to discountenance such suits.” 
See also the decision of Lord Hardwicke in Stevens v Dethick (1743) 3 Atk 39, esp at 42: ‘arguments 
from publick convenience ought to have great weight in this age, as instances of clandestine marriages 
were never more frequent.’ For Hardwicke’s continued objections, based upon his personal crusade 
against ‘clandestine marriages’, see Lyon v Chandos (1746) 3 Atk 416, esp at 417. 
89 Sandys v Sandys (1721) 1 P Wms 707, 708. 
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inter-family, understandings and performances of settlements; inside the 
courtroom, the judges tried to import the same fabric of understandings into legal 
doctrine. Of themselves, legal forms and structures generated no clear answer to 
the question of enforcement. First, because the formal provision of portions had to 
be made according to the limited permutations offered by a succession of estates, 
there was inevitably a considerable discrepancy between the legal structure of 
portions and the practical questions surrounding their payment. There was no 
correspondence between legal form and practical reality. Indeed, the very attempt 
to match forms to practice, by providing a date for payment which off-set the date 
at which the portion term fell into possession, made the legal structure entirely 
equivocal. For a court of Chancery, therefore, the question was whether to prefer 
the formal succession of estates, in which case the portion could not be paid until 
the trustees’ term fell into possession, or whether, on the other hand, to prefer the 
date set for payment. There was no doctrinal answer. Perhaps, then, it was 
inevitable that the judges would deal with the question of enforcement by infusing 
the legal conundrum with the very practical understandings which the daughter, or 
rather her husband, was seeking to evade. Yet again, ‘intention’ was the factor 
which allowed legal structures to communicate with practical strategies. 

Judges interpreted the formal provisions of the settlement as clues to the intention 
or intelligence which ordered the settlement. Indeed, even where a settlement 
incorporated an unequivocal clause which tied the raising and payment of portions to 
the moment when the portions term fell into possession, it was necessary to refer to 
intention to supplement ‘the strict words’. Where there were no formal conditions of 
this sort, the reference to a controlling intention was more important than the content 
of any particular clause. Intentions were imputed on the basis of minor features of the 
clauses or their arrangement. So, for example, where there was a provision that the 
trustees should raise portions ‘by sale or mortgage, or by rents, issues and profits,’ the 
reference to profits was taken to tie the raising of the portions by sale or mortgage to 
the moment at which the profits became available, ie when the term fell into 
possession.?! Where there was a stipulation that maintenance should be raised when 
the trustees’ term fell into possession, this was taken to apply to the portions 
themselves, on the basis that maintenance provision necessarily preceded the 
payment of the portion itself.7* More straightforwardly, a statement that portions 
should be raised when it was convenient to do so was taken to exclude a sale of the 
reversion.’ Gradually, these disparate instances were gathered into the proposition 
that portions would become payable at the time stated even though the term had not 


90 Worsley v Granville (1751) 2 Ves Sen 331. See Lowther v Condon (1720) 2 Atk 127 and 130, which 
notes (at 132) that ‘[a]s cases of tms sort must be left to the discretion of the court, who are governed 
by prudential reasons and particular circumstances, it is not to be wondered at that there should not be 
one certain and invariable rule.’ The most basic ‘intention’ was to create an equivocal structure of 

terms in the first place. For example, the decision in Uvedale v Halfpenny (1723) 2 P Wms 
151 corrected a mistake by which the estate in trustees to raise portions for daughters and younger sons 
was limited after the entail in the heir. The argument was that the settlement should be set right, 
‘according to the intention and agreement of the parties’, and, more specifically, that ‘the younger 
children and daughters are as much purchasers of their portions as the eldest son of his estate-tail 
limited to him by the settlement’. More generally, on what counted as suitable evidence upon which to 
reform a settlement, see Doran v Ross (1789) 1 Ves Jun 57; Payne v Collier (1790) 1 Ves Jun 170, and 
(returning to the question of marnage articles) Randall v Willis (1800) 5 Ves Jun 262, esp at 273. 

91 Sandys v Sandys (1721) 1 P Wms 707. 

92 Brome v Berkley (1728) 2 P Wms 484; Stevens v Dethick (1743) 3 Atk 39; cf Hall v Carter (1742) 2 
Atk 354 and Lyon v Chandos (1746) 3 Atk 416 

93 Reresby v Newland (1722) 2 P Wms 93. 
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yet fallen into possession, unless there was a contrary intention, but with the proviso 
that ‘the court [would] lay hold of very small grounds, that speak the intent of the 
Parties, to hinder raising the portions in the life of the father and mother’.™ This 
formulation, and the role which it accorded to intention, came about because one 
earlier, influential, decision had preferred the time stipulated for payment. The effect 
of referring to intention was to anticipate or reproduce the clause which conveyancers 
used to avoid this earlier decision.’ Of course, this clause and the judges’ functional 
equivalent did no more than attempt to second-guess practical strategies.® 

This describes one particular form of the relation between adjudicative and 
practical uses of settlements. In effect, adjudication adapted itself to the demands of 
practical, strategic, imperatives. Perhaps rights were especially porous to strategy in 
this situation because of the vital role played by portions in shaping the fabric of 
personal and proprietary relationships. Portions were the vehicles of a number of 
different and potentially inconsistent status strategies. First, portions were shaped by 
parental affections. It would be wrong to emphasise this factor, partly because the 
amount of a portion provision often had more to do with dry actuarial logic than 
affection,” and partly because the enjoyment of daughters was not the principal 
purpose or function of the portions attributed to them. Although affection or a sense 
of kinship obligation may have influenced the actual amount of a portion, the sum 
advanced, and even the daughter to whom it was advanced, were effectively 
instruments of family strategies. Secondly, portions were the instruments of what 
Goody calls ‘diverging devolution’.%8 Indeed, it may be that the strict settlement 
should be seen primarily as the means of securing this function of devolution; or, 
more specifically, ‘a device for charging estates with annuities for jointures and 
mortgages for provision for younger children’. Thirdly, portions allowed wealth to 
be exchanged for status. Just as daughters who had large portions or real expectations 
of inheritance could make relatively good matches, so marriage to the daughter of a 
peer might offer a route to ennoblement.' Whichever way the exchange worked, 


94 Stanley v Stanley (1737) | Atk 549. This approach survived until it was dismantled by Lord Eldon in 
Codrington v Foley (1801) 6 Ves Jun 364, 377. 

95 For express references to this clause see Reresby v Newland (1722) 2 P Wms 93; Butler v Duncomb 
(1718) 1 P Wms 448; Pufield’s Case (1728) 2 P Wms 513; Hall v Carter (1742) 2 Atk 354; Worsley v 
Granville (1751) 2 Ves Sen 331; cf Lyon v Chandos (1746) 3 Atk 416, 418: ‘conveyancers are extremely 
cautious of raising portions for daughters in the father’s hfe-time without his consent; yet where there are 
great estates, it is common to direct that upon the death of the father the portions for the daughters shall be 
raised in the life-time of the grandfather, and not suspend the raising them till after two lives.’ 

96 One technique was that of remitting the case to a master to work out some practical compromise, 
which allowed the rules to be affirmed at the same time as the peculiarities of the case were 
accommodated (see, for example, Sandys v Sandys (1721) 1 P Wms 707 and the reference to Butler 
v Duncomb in Codrington v Foley (1801) 6 Ves Jun 364, 385). 

97 The size of a portion was given by a ratio of portion to jointure which was in turn based on the quasi- 
actuarial computation of annuities: ‘the idea of a portion as the capitalisation of an annuity and in 
particular of a life annuity was a natural one from at least the beginning of the seventeenth century 
[Indeed] some men referred to the portion in these terms’ (Habbakuk, n 72 above, 148). 

98 Diverging devolution arises ‘when parents are concerned to maintain the status of their children vis- 
a-vis other members of the community, and particularly the status of therr daughters, by means of the 
settlement of property. [I]t is both a cause and effect of a certain type of stratification’ (J. Goody, 
Production and Reproduction (Cambridge: Cambridge University Press, 1976) 23). See also D. 
Sabean, ‘Aspects of Kinship Behaviour and Property in Rural Western Europe before 1800’ in 
Goody, Thirsk and Thompson (eds), Family and Inheritance: Rural Society in Western Europe, 
1200-1800 (Cambridge: Cambridge University Press, 1976) 103—104. 

99 J P Cooper, ‘Patterns of Inheritance and Settlement by Great Landowners from the Fifteenth to the 
Eighteenth Centuries’ ın Goody et al, n 98 above, 230. 

100 Marriage to the heiress of a nobleman might lead to the ennoblement of a commoner (for an 
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portions served as vehicles for developing a relationship of clientilism or 
patronage.!°! These sorts of strategic factors had to be balanced against the question 
of what the estate could afford. The question of when or how portions should be 
raised and paid was so vital because it determined the delicate balance between these 
different strategic imperatives. Indeed, if the provision in settlements was so often 
qualified by powers of revocation or dealings with land left outside the settlement, it 
was precisely because the balance was too delicate to be cast in the form of a 
settlement structure. 

These factors shaped the way in which the formal right to a portion was 
translated into performance. The daughter to whom the portion was attributed was 
an owner of it only to the extent that she served as the vehicle of an actual or 
deferred transfer. This does not necessarily justify Defoe’s complaint that affection 
was ‘begotten by property’; it might suggest only that property strategies were 
presupposed by particular forms of love relationship. Nevertheless, daughters were 
cast as proprietary agents principally so as to make landed wealth fungible and 
exchangeable. If for some reason a daughter did not accommodate to this role, 
inheritance strategies might be implemented by other means. For example, portions 
could be reserved by the trustees and paid directly to her children.'® For these 
reasons it is inappropriate to characterise a portion as a personal endowment, or to 
imagine a direct correlation between the property rights defined in settlements and 
the practical expectations of individuals. The operation by which rights were 
bound to individuals was guided by impersonal inheritance strategies, and both 
formal rights and practical individuality were characterised by those strategies. 
Relations between ‘property’ and ‘personality’ were therefore as liquid and 
provisional as the strategies which made them. That is not to say that they were 
constantly modified, but only that they were permeated by a sense of what status 
demanded. Where portions were subsumed into some form of inter-family credit 
arrangement, they had the weight and effect which they were accorded by an 
agreed understanding of the settlement. If, however, one of the families saw an 
opportunity to gain some advantage by challenging that understanding in court, the 
result would be a quite different practical (and adjudicative) performance of the 
settlement and a quite different fabric of interpersonal relationships.!9 This takes 
us beyond the more limited question of enforceability which is addressed above, 
but it does further illustrate the idea that rights were essentially strategic in nature, 
and that the role of the courts was to adapt conceptual structures to an 
interpretation of the strategic substance of rights, which in court would be 
represented as competing interests. The legalistic understanding of portions as 


NN 
example, see J. Cannon, Anstocratic Century (Cambridge: Cambridge University Press, 1984) 72). 
More rarely, the daughter of an insolvent noblemen might bring a title with ber, which she would 
retain despite marrying a commoner (see P. Langford, Public Life and the Propertied Englishman 
1689-1798 (Oxford: Oxford University Press, 1990) 518) 

101 M. Slater, ‘The Weightiest Business: Marnage in an Upper-Geatry Family in Seventeenth-Century 
England’ (1970) 72 Past and Present 25, 31-32. 

102 ‘{S]uppose the daughter should be drawn in to marry some very unworthy man, who should use her 
in a most barbarous manner, [and] suppose the daughter should have left children by such a 
marriage, it would be reasonable for the trustees, by consenting to a revocation, to prevent the 
portions going to the husband, and (if practicable) to carry it to the children of the daughter ...’ 
Reresby v Newland (1722) 2 P Wms 93, 102. 

103 Beckett’s account of the mse of the Grenvilles supplies a useful example, namely the dispute over the 
payment of portions which led to a case in the Scottish courts between Lord Chandos (the soa of the 
first Duke of Buckingham and Chandos) and his mother-in-law, the Dowager Marchioness of 
Breadalbane (see J.V. Beckett, The Rise and Fall of the Grenvilles (Manchester Manchester 
Univermty Press, 1994) chapter 6). This book offers an excellent case study of aristocratic promotion. 
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enforceable endowments cannot accommodate this complex articulation of rights 
in adjudication and rights in practice. 


Strategy and legal involution 


So far, the argument has been that the rights written in settlements were 
sustained by practical strategies. What was the logic!™ of status strategies, and 
how did it infiltrate legal forms? Status society represented itself as a stratified 
or hierarchical order. For that reason, it might seem quite amenable to a 
legalistic, rule-based, analysis. Individuality was a matter of ‘quality’ rather than 
individual achievement.'! and the stations of quality were supposed to 
withstand the ebb and flow of ‘mere’ money. Moreover, law played the most 
important function in binding individuals to their given ‘quality’ or status. Given 
that status implied stasis, why should one insist on the liquidity and 
provisionality of strategy, in preference to the solid order of rules? Indeed, to 
the extent that strategy is the better model, how could static legal forms 
accommodate the vicissitudes of recognition? How could legal templates change 
while remaining the same? 

An elaboration of these questions might begin with the peculiar dynamics of 
recognition in status society. The basic objective of settlement strategies was to 
establish both a lineage’s ‘longevity on the land’! and its inherent ‘quality’. Given 
the contingencies of kinship, blood and pedigree were unsatisfactory criteria of 
quality and longevity. Therefore, continuity was secured by settlements as vehicles 
of legal inheritance: the continuity and integrity of the estate and its proprietary 
offices was more important than the degrees of relationship of the individuals who 
occupied those offices. Quality was represented by various modes of ‘display’:!% it 
was a function of the different elements which made up the symbolic capital of 
aristocratic lineages: names, titles, political recognition, military prowess, aesthetic 
innovation, and so on. Longevity and quality were bound together because the 
family estate was the frame upon which the strands of status were gathered into a 
integrated ‘fund’ of symbolic capital. The deployment and enhancement of that fund 
was an ongoing task: status, or quality, was a process rather than a presupposition. 
One description of the dynamic of that process is found in Bourdieu’s theoretical 
model of distinction or recognition, according to which inheritance strategies 
resemble a card game: ‘the outcome depends partly on the deal, the cards held (their 
value itself being defined by the rules of the game, characteristic of the social 
formation in question), and partly on the players’ skill.’ 108 

In the context of settlements, this game was a peculiarly restless endeavour. 
There was no fixed scoring system because the measures of distinction were 


ee 

104 Bourdieu’s translators render ‘sens’, as in ‘le sens pratique’, as ‘logic’; although I follow that usage 
here, it does seem somewhat unfaithful, not least because the word ‘logic’ suggests a quality or form 
that is quite incompatible with Bourdieu’s description of practical intentionalities. 

105 ‘In stratified societies, the human individual was regularly placed in only one subsystem. Social 
status (condition, qualité, état) was the most stable characteristic of an individual’s personality. This 
was no longer possible for a society differentiated with respect to functions such as politics, 
economy, intimate relations, religion, sciences, and education Nobody can live in only one of these 
systems.’ (N. Luhmann, ‘Individuality and the Individual’, in Exsays on Self-Reference (New York: 
Columbia University Press, 1990) 112). 

106 Beckett, n 103 above, 8. 

107 See generally Langford, n 100 above. 

108 Bourdieu, Outline of a Theory of Practice (Cambridge: Cambridge University Press, 1980) 58. 
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constantly modified. Distinction was achieved by being ‘better than’ one’s 
competitors rather than by meeting particular goals: it was a relative or relational 
achievement. As the ways of displaying distinction were increased or modified, so 
one had to re-deploy one’s resources. What made this more complicated was the 
fact that one’s skill in playing the game was itself a card that had to be played, if 
only by being dissimulated. 

The art of the game was essentially an art of simplification. First, it consisted in 
accommodating complex, fluid, and changing events in the relatively simple and 
unchanging structures of settlement. The successes of the lineage in the present 
were capitalised as marks of an inherent and original distinction. Only in this way 
could one sustain representations of longevity and quality. Secondly, the skill of 
playing one’s best hand was that of selecting those elements of symbolic capital 
which could most effectively be combined into a representation of quality. In other 
words, it was a process of patterning, or simplifying, a fund of resources, deploying 
capital so as to make good particular deficiencies such as the lack of a male heir, 
financial crisis, or political disfavour. Presumably, many of these strategies were 
quite transparent, which is why one’s skill in playing the game was itself 
something that had to be skilfully deployed. Whatever its limitations, the model of 
recognition does bring out the complexity and dynamism which these processes 
imparted to ostensibly simple and immobile statuses. It also gets away from the 
idea that status strategies can be explained as a sort of rule-following behaviour. As 
suggested in the introduction, inheritance strategies flowed not from adherence to a 
code but from a practical, immanent, sense of the game of social promotion. ! 
Each particular strategic transaction should be conceptualised not as the product of 
an unconscious programme or a rational calculation, but as an episode in the 
ongoing strategic ‘play’ of a given lineage. Each transaction presupposed past 
deals and gambits, without being determined by them. 

How did this logic of strategy permeate legal forms? Although Bourdieu 
presents rules as the products of an ongoing work of codification,!!° it may be that 
his explanation of this process goes too far in fixing social processes as a form of 
second nature. For example, it condenses social categories and distinctions into a 
mysteriously ‘corporeal’ knowledge.!!! Similarly, the suggestion that ostensibly 
‘natural’ personal attributes are fashioned and valorised by inheritance imperatives 
is equivocal. In the same movement as it uncovers the contingency of social 
distinctions it grants them a quasi-natural stability: 

The arbitrariness of instituting the eldest son as the heir, hanging a social distinction on a 

biological difference, often marked by visible differences in appearance, such as height, is 

not perceived as such: it is apparently nature which, through birth-rank, designates from the 
outset the person who belongs to the land and to whom the land belongs. Instituted 
difference will subsequently, on the whole, tend to be transmuted into natural distinction. !!? 


This interpretation suggests the contingency and fragility of a distribution of rights 
that is apparently based on natural attributes, only then to suggest that nature and 
culture form a stable alloy. There may be some contexts in which social 
distinctions or property categories come to be incarnated in flesh and blood 
individuals, so that code and medium become almost indistinguishable, but 
settlements were animated by a more complex dynamic. Bourdieu’s metaphors 


109 See generally Bourdieu, The Logic of Practice (Cambridge: Polity Press, 1990) chapter 5. 
110 Bourdieu, ‘La codification’, ın Choses dites, n 8 above. 

ILL See The Logic of Practice, n 109 above, chapter 4. 

112 ibid 152. 
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obscure the peculiarly legal art of ‘involution’, which was a basic technique for 
adjusting legal criteria to status imperatives. In the case of settlement practices, it 
sustained those processes of simplification which fashioned representations of 
quality. 

Even in status society, the complexity of life exceeded the capacities of the 
available legal formulae. The practical conveyancing difficulties which resulted 
from the use of leasehold terms to support portions show how the logic of status 
escaped the simple legal temporality of transmission, even where the basic 
distinction between interests in possession and interests in reversion was refined by 
innovations such as the contingent remainder. That is precisely why legal formulae 
were supplanted by a logic of practice, in which entitlements remained ‘virtual’, 
hostage to the flux of strategy. The key emblems of status — blood and land 
were mystifying simplifications. The representation of ‘land’ as something more 
substantial and enduring than ‘money’ served only to (mis-)represent the 
dependence of settlements upon the liquidity of money and credit. Similarly, the 
theme of ‘blood’ was somewhat at odds with the reality of lineages spun out of 
collateral lines and son-in-laws ‘adopted’ as heirs.!!3 These emblems could be 
sustained only because they were tied to the proprietary offices constructed by 
settlements, and to the ‘estate’ as a social entity. The formulae of succession and 
transmission contained in settlements were derived from a principle of 
‘residence’.''4 The formal structure of settlements replicated a framework of 
personal roles or offices which preceded the individuals who came to occupy their 
appointed places within it,!!5 and this ostensible stability compensated for 
genealogical heterodoxies. Legal categories and offices remained the most 
essential components of an effective ‘aesthetics of personification’,!! but only 
because the continuous reproduction of offices was itself sustained by a process of 
simplification. 

So long as the manipulation of entitlements could be left to practical common 
sense (for example, by leaving claims to jointures or portions as outstanding 
debts) the dynamics of status did not directly infiltrate proprietary forms and 
categories. Where, however, it became necessary to codify common sense, as in 
cases concerning the enforcement of portion provisions, or those defining the 
role of trustees to preserve contingent remainders, practical sense gave way to 
an art of legal involution, that is to say: ‘progressive complication, variety 
within uniformity, virtuosity within monotony’.!!7 Involution in this particular 
form is a well-practised legal art, which in this case worked to make proprietary 
offices malleable and provisional. One technique was to treat them as 
straightforward fictions. For example, a category such as ‘younger children’ 








113 For the latter phenomenon, see Habbakuk, n 72 above, 207-211. 

114 For a description of similar ‘systèmes à maison’, see Augustin, Comment se perpétuer? Devenir des 
lignées et destins des patrimoines dans les paysanneries européennes (Nanterre, 1989), 

115 ‘One might distinguish between two types of situation: one in which things — goods, nghts, or 
powers — are transferred or circulated among mea, or among individuals; and, by contrast, one in 
which the things in question are static, any mobility being produced by the circulation of men among 
things [In the latter case}, questions of inheritance or transmission, or the Tights that individuals have 
other things, are understood to involve not the transfer of goods or things between people (of 
different generations), but rather the place or situation which individuals occupy in relation to things 
and goods.’ (B. Derouet, “‘Témitoire et parenté. Pour une mise en perspective de la communauté 
rurale et des formes de reproduction familiale’ (1995) Annales HSS, 645, 665). 

116 M Strathem, After Nature. English kinship in the twentieth century (Cambridge: Cambridge 
University Press, 1990). 

117 Luhmann, ‘The Self-Reproduction of Law and its Limits’ in Teubner (ed), Dilemmas of Law in the 
Welfare State (Berlin: de Gruyter, 1985) 111, 122. 
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was treated not as a description of the facts but as a fictional, empty, category 
which answered to the logic of inheritance strategies.!!8 Often, however, it was 
necessary to treat rights and capacities as forms with a determinate content, in 
which case it was expedient to recover ‘intentions’. As the preceding example 
of powers of appointment suggests, references to intention made it possible for 
judges to dissolve formal capacities within the practical logic of status 
strategies. They accommodated a more complex temporal structure within the 
restrictive temporality of legal transmission, or they recovered qualifications 
imposed by the ‘intention’ of the document. The art of involution did not 
necessarily involve adjudication. Often the provisions of the settlement (names 
and arms clauses, powers of revocation, powers to mortgage) would be 
sufficient. However, adjudication had a complementary role, not only because it 
was the background against which practical strategies unfolded, but also because 
it was itself an instrument of practical strategies. It is true that the role of 
adjudication often had a lower profile than in cases of trustees to preserve 
contingent remainders or the enforcement of portions. It was typically confined 
to apparently tangential or minor questions such as the interpretation of consent 
clauses, which mediated the practical relationship between property and 
personality by tailoring forfeiture clauses to the expectations raised by parental 
encouragement!!9 or to the practical question of what was, materially, a good 
match.!20 Nevertheless, it was in these apparently interstitial areas that property 
and personality were knitted together. 


Conclusion 


Settlements shared the fate or failing of all texts: they were not self-implementing. 
In other words, settlements came to life only in the processes which ‘performed’ 
them. They gained their existence only in the expectations of these who made 
practical use of them: the judges who wove interests into concepts; the families and 
individuals who adapted them as stable bases for their expectations; historical 
interpreters holding them up to the light of modem historiographical concerns. The 
basic proposition of this article is that the cases which shaped entitlements can be 
read as the traces of strategies of status and recognition, and that the concepts used 
in those cases can be seen as parasitic upon these strategies. A proper account of 
this adaptation of adjudication to strategy would require a much fuller analysis of 
adjudication as a social practice than it possible to offer here. Modern assumptions 
may be of limited value, given that this was an era in which the exercise of public 
office was not considered incompatible with the pursuit of private interest, in 


NN ——— 

118 Foc example, the claims of children were often calibrated by drawing a distinction between heirs and 
younger children. In that case, the quality of being a younger child or an eldest son was a condition 
with no necessary relation to age or sex. A younger child was, quite simply, any child other than the 
heir. Consequently, a daughter who was the eldest child but not an heiress might take under provision 
for younger children (Beale v Beale (1713) 1 P Wms 244), whereas a daughter who took in default of 
male heirs was deemed to have been ‘made an eldest son’ and therefore to be ineligible for a share of a 
portion fund reserved for younger children (Northumberland v Egremont (1759) 1 Eden 435). These 
distinctions endured into the twentieth century see, for example, Re Wise [1913] 1 Ch 41 

119 Strange v Smith (1755) Amb 263. See also the account of Campbell v Netterville (1737) ın Berkley v 
Ryder (1752) 2 Ves Sen 533, 534-535, and Habakkuk, n 72 above, 152~153. 

120 See for example the case of Daley v Desbouverie (1738) 2 Atk 261, and the correspondence 
reproduced in the report. 
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which the judges were themselves players in the game of settlements and status, !2! 
and in which public and private roles overlapped in such a way that the Lord 
Chancellor might hear cases in his private house.'2? The approach taken here has 
some affinities with Bernard Derouet’s analyses of the modes in which a specific 
legal scheme can be ‘translated’!2 into a range of quite different, not to say 
contradictory, practical projects. However, it is important to insist on the difference 
between rights as they were actualised in practical strategies and rights as they 
were actualised in adjudication. This difference was apparently bridged by the fact 
that judges attempted to find a balance between formal provisions and the practical 
expectations revealed in court, and by the fact that practical strategies were 
informed by an understanding of what the judges were likely to do. Just as family 
strategies translated legal formulae into practice, so adjudication translated those 
practical interpretations (back) into legal formulae. This is not to deny the stability 
of precedents or concepts; rather it is to say that concepts had built into them a 
degree of responsiveness to the interests which animated adjudication. The 
reference in certain key areas to intention, and thus to a Tepresentation of 
conveyancing practice, was the symptom of this susceptibility. The concepts used 
by judges were strategic rather than structural; they were liquid compounds which 
crystallised into a particular form in a particular decision, in the light of a judicial 
perception of how concepts related to legitimate interests. Nothing in this account 
is intended to suggest that the practical scheme of settlements did not result in the 
exclusion of women from proprietary offices. However, it does argue that the 
understanding of individual agency which is presupposed by critical accounts of 
settlement is of limited value in explaining the processes of exclusion and forms of 
asymmetry which are implicit in the strategic reproduction of patrimony and status. 
Also, it suggests that the idea that rules might prescribe (more or less successfully) 
lived experiences and expectations is an oversimplification of the ways in which 
texts and enunciated rules are woven into social life. More specifically, the idea 
that the ‘social existence’ of enunciated norms is constant from one epoch to the 
next overlooks the transformations brought about by social evolution. To return to 
a point made in the introduction, it is important to recognise the contingency of 
notions of property and entitlement, or individuality and agency, which are used to 
decipher particular epochs or episodes. 
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121 Duman, The Judges of England 1730-1875: A Social, Economic, and Institutional History (PhD 
dissertation, Johns Hopkins University, 1975) 98, suggests that, in the period from 1730 to 1760, 
almost half of the judges were sons of landowners, and one third of those were from titled families 
(although there is in this no clear specification of the meaning attributed to landowner) Lord 
Hardwicke offers a particularly good example of the judicial route to aristocratic promotion through 
the acquisition of land and the prudential marriage of sons (see ibid 257-259). 

122 Sce, for example, Garth v Baldwin (1755) 2 Ves Sen 646, 661. 

123 See Derouet, ‘Les pratiques familiales, le droit et la construction des différences (I5e-19e siècles)’ 
(1997) Annales HSS, 369. 
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Compensation for Banned Handguns: Indemnifying “Old 
Property” 


Alan Story* 


During the past decade, the private ownership of guns has become a contested 
matter in Britain. After the horrific Hungerford massacre of August 1987 in which 
a single gunman killed 16 people, the Thatcher government concluded that various 
types of rapid-fire long guns and repeating handguns should be classed as 
prohibited weapons and, hence banned.! The decision raised the practical policy 
question: should owners of banned guns receive financial compensation for turning 
in their weapons to the police for disposal? A December 1987 Home Office White 
Paper took a firm stand against awarding compensation, stating that ‘as a matter of 
principle it is undesirable and unjust to require the taxpayer at large to pay for the 
removal from the public domain of weapons which are an acknowledged threat to 
life.’? But this principle was never explicated, and, in coming months, the pro-gun 
lobby and a phalanx of backbench Tories successfully convinced the Conservative 
Cabinet, with little dissent from Labour, that seizing guns without compensation 
was a dangerous assault on property rights and civil liberties.3 So, reversing its 
position, the government established a ‘buy-in’ scheme for guns‘ and paid out 
millions of pounds in compensation to gun owners. 

Nine years later, following the even more horrific Dunblane massacre of March 
1996 in which 16 young school children and their teacher were gunned down in a 
small Scottish town, and the 750,000-name Snowdrop petition campaign called for 
a total ban on all civilian-owned handguns, a Conservative-led and then a Labour- 
led Parliament further restricted handgun ownership and eventually banned all 
privately owned handguns.° During the 1996-97 Parliamentary handgun debates, 
however, no political party, no newspaper leader nor any legal or political 
commentator that I read questioned the payment of compensation for the 200,000 
guns banned by the legislation. Nor did anyone refer to the 1987 White Paper. 
Instead, an unspecified ‘legal obligation’® to pay compensation for banned guns 
became a naturalised policy assumption; the total bill for the 1997 legislation will 
be at least £200 million and perhaps higher. 


*The Law School, University of Hull 

Sections of this paper were delivered to the Legal Theory and Practice section of the Socto-Legal Studies 
Association conference at the University of Wales, Cardiff, in April 1997. For helpful discussions, 
suggestions, and criticisms, I wish to thank Ann Diego, Roger Cotterrell, Willam Lucy, Mike Feintuck, 
and Gerry Johnstone. 


1 Firearms (Amendment) Act 1988. 

2 Firearms Act 1968, Proposals for Reform, Cm 261 (December 1987). See also Douglas Hurd, HC 
Deb vol 125 col 1111—1112 21 January 1988. 

See eg HC Deb vol 125 col 1167 21 January 1988 

HC Standing Committee F col 369 10 March 1988 

The Conservative government banned handguns, excepting those of .22 calibre or less, in The 
Firearms (Amendment) Act 1997 Labour’s Firearms (Amendment) (No. 2) Act 1997, extended the 
class of prohibited weapons under the Firearms Act 1968 to include all smail-calibre pistols 

6 Home Secretary Michael Howard, HC Deb vol 285 col 181 12 November 1996. 
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Yet this issue confronts a number of wider conceptual questions within traditional 
property law discourse and, in particular, the contested applicability of that discourse 
if one or more of the standard incidents of liberal private ownership — possession, 
enjoyment or use, and transfer — are abrogated by state action. For example, when a 
particular form of property, such as a handgun, loses a socially-sanctioned use, is 
society required to compensate its owner because such a use was once permissible? 
And on what basis: because title, expectation, and security, that is, the protection of 
preexisting legal and moral claims, have trumping powers? In a similar vein, should 
we apply the standard model of property transfers between private individuals, in 
which a transfer without consent or payment of fair market value is considered 
conversion or unjust enrichment (framed, as it is, by the moral sanction ‘thou shall 
not steal’), to non-consensual transfers between the individual and the state? And 
does it matter, for compensation purposes, if such a non-consensual transfer is 
undertaken precisely to destroy the property as opposed to a transfer for use by a new 
owner, such as occurs with compulsory purchase? Finally, what does the banning of 
handguns telling us about the contingent nature of property itself and its temporality? 

One way, among others, to unravel and reconstruct these questions is to 
conceptualise handguns and various other forms of property within particular social 
contexts as ‘old property’ and to argue, as I do in this article, that the state can ban or 
seize such private property without the payment of compensation to its owner(s).” By 
‘old property’ I mean property which is conceptually anachronistic, that is, out of 
harmony with the present, and which creates, maintains, and reproduces relations 
between peoples which are no longer recognised as legitimate or morally acceptable 
by the bulk of the populace. The concept of ‘old property’, which appreciates that 
property is a relation, not a thing, and a temporally specific claim which serves 
human needs, not a timeless or perpetually-vested object or right, natural or 
otherwise,® is, I suggest, a helpful analytical tool in deciding whether to award 
compensation as a consequence of various forms of state action: banning property or 
seizing property or abrogating various private property rights. Sometimes abolishing 
more than one property incident, such abrogations by individual states — or by the 
global community generally — could include a ban on possession (in the United 
Kingdom, handguns, child pornography,’ or knives in public places!°), a ban on trade 
in that property!! (in the United Kingdom, combat and flick knives, ‘dangerous and 
hooligan’ fireworks,!? child pornography, dangerous dogs,!3 and oral snuff;!4 
internationally, the trade in ivory!), and/or a ban on use (nationally and inter- 


7 The notion of ‘old property’ temporally inverts the approach to property developed by Charles Reich 
in his often-cited article ‘The New Property’ (1964) 73 Yale LJ 733-787. By justifying, in 
appropriate circumstances, the abrogation of individual property rights, the concept of ‘old property’ 
is demarcated from the privileging of property nghts found in Reich’s analysis. 

8 C.B. Macpherson, ‘The Meaning of Property’ in C.B. Macpherson (ed), Property: Critical and 
Mainstream Positions (Toronto: University of Toronto Press, 1978) 1-3 

9 Criminal Justice Act 1988, s 160. 

10 Criminal Justice Act 1988, s 139 ands 141. 

11 Here I am including a loss of property itself as distinct from wider business losses resulting from the 
banning or seizing of property. Í 

12 For the property losses resulting from the June 1997 decision that banned so-called ‘dangerous and 
booligan’ fireworks, see most of the ‘non-recurring costs’ detailed in the ‘Compliance Cost 
Assessment’ section of the ‘Consultation on Draft Fireworks (Safety) Regulations 1997’ 
(Department of Trade and Industry, 19 June 1997). 

13 Dangerous Dogs Act 1991, ss 1-2. 

14 See R v Secretary of State, ex p United States Tobacco International Inc [1992] | QB 353. 

15 In June 1997, the absolute ban was replaced with a controlled legal ivory trade, revealing the 
contingency of property and how a commodity can, within my analysis, move in and out of the 
category of ‘old property’. 


© The Modern Law Renew Limited 1998 189 


The Modern Law Review [Vol. 61 


nationally, chloroflourocarbons (CFCs)!® and the proposed ban on landmines and 
anti-personnel weapons!”). Each of the above examples represents a form of property 
and property relations which may once have been morally tolerable or condonable — 
or which a minority could not change at an earlier historical conjuncture — but which 
is no longer considered permissible (or, in some cases, permissible as private 
property!8) by society. This, despite the anguished cries of its individual owners that 
‘this is my property, this symbolises my liberty, this property is useful to me, it fulfills 
a human need, the state can’t take it away from me ... and certainly not without 
paying compensation’ (depending on the ideological proclivities of the owner). So 
the starting point of the analysis here is not the supposed magic ‘solving words’!® of 
title or compensation at ‘fair market value’, but rather moral evolution, the possible 
revocation of societal consent to specific property forms and relations, and societal 
interests in their destruction or perpetuation. 

Societal challenges to old property claims may arise from numerous, often 
interrelated, directions and evolving relations. These include: changing public 
health and environmental consciousness, and changing views on the relations 
between humans and nature (exemplified by the ban on oral snuff, on ivory, and 
the trade in 8,000 highly endangered species), changing moral conceptions of what 
can be owned (the abolition of slavery in the 19th century is the best example), 
altered views of what are admirable personal traits (slave owning is one example, 
another would be changing conceptions of masculinity and its relation to handgun 
ownership), or changing perceptions of what is ‘deviant’, what is ‘criminal’, and 
what is ‘a public nuisance’. For example, at one moment in English legal history, a 
loaded gun, but not an unloaded gun, was deemed to be a public nuisance; I will 
argue here that privately owned handguns, loaded or unloaded, are today a 
nuisance. Or, such challenges may arise from revolutions or changes in the mode 
of production (eg the overthrow of feudalism), changing demographies (eg the 
historic shift from rural to urban communities, which again implicates gun 
ownership, as well as hunting”), or new technologies replacing old ones 
(landmines would be one example). 

As for the supposed ‘compensation requirement’, there may or may not be a 
historical congruence in any particular society between these changing attitudes, 
the legislative decision to ban a form of property or specific property incidents, and 
the payment of compensation. When slavery was abolished in the colonies of 
Britain (1843) and France (1848), both paid compensation to slave owners for the 
loss of their property, while the United States did not.?! Ireland seized guns in the 


16 R. Burnett-Hall, Environmental Law (London: Sweet & Maxwell, 1995) 513-516. 

17 Independent MP Martin Bell’s comment that ‘of all weapons, they (landmines) are the ones that do 
not observe the cease-fire but continue to explode for generations, killing and maiming the innocent’ 
succinctly conveys one aspect of landmines as old property: The Guardian, 22 May 1997, 5. 

18 In the case of endangered species, for example, such property is not itself banned or seized but rather 
declared to be a ‘morally non-excludable resource’ which is no longer to be removed‘ivom the 
commons or offered for sale in the marketplace; that is, they become unpropertised and noa- 
alienable resources. See K. Gray, ‘Property in Thin Air’ (1991) 50 CLJ 252, 268, 280, and MJ. 
Radin, ‘Market-Inalienability’ (1987) 100 Harv L Rev 1940. 

19 F. Cohen, ‘Transcendental Nonsense and the Functional Approach’ (1935) 35 Colum LR 809, 820 

20 The proposed ban on hunting foxes, deer, and hares with dogs may also raise a property compensation 
issue If Parliament bans this type of hunting, tens of thousands of trained hounds will have no further 
use value and greatly diminished exchange value as they sre evidently unsuitable as pets And, 
according to hunt supporters, many hunting horses, each worth between £3,500 and £5,000, might have 
to be sold into the meat trade at greatly diminisbed prices Will hunt supporters demand compensation 
for the loss of use and value for their bounds and horses? And should society pay ıt? 

21 For the US, see the post-Civil War XIV Const Amend (1868). 
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1970s without paying compensation; the United Kingdom is paying compensation 
in the 1990s. No national or international compensation funds are being 
contemplated to accompany the banning of landmines and CFCs and, as far as I 
am aware, no society gives compensation to the dispossessed owners of child 
pornography. In other words, the payment of compensation is contingent, like the 
nature of property itself, upon a number of factors, including the balance of 
political and economic forces at a particular moment, the extent of moral outrage 
against the form of old property being seized or banned, and whether the issue is 
framed primarily as a ‘property issue’ or rather one involving ‘law and order’ and/ 
or ‘public health and security’. 

In one sense, what I am suggesting about the nature of property is not new, either 
in English law or philosophy. Even absolutist Blackstonian notions of pro 
were contradicted by his recognition that the state could force the individual ‘to 
acquiesce’.22 Kent’s Commentaries concluded that ‘every person ought to use his 
property as not to injure his neighbours and private interests must be made 
subservient to the general interests of the Community.’*? And other conservative 
commentators have recognised that the state’s power to expropriate property is a 
settled question.24 Hegel, as Peter Stillman explains, came to the more all- 
embracing philosophical conclusion that 


abstract rights [for example, to property] are neither self-generating nor self-maintaining but 
rely on norms and values that are external to and pror to rights; neither possession nor 
exchange can itself generate the rights to property and contract ... [and these rights] are always 
vulnerable to being modified, limited, and filled out by later developments in the text.25 


Property law doctrine itself recognises that property and property interests are 
not eternal or of infinite duration; rather, property has a temporal dimension. Thus, 
Lord Wilberforce explained that ‘[b]efore a right or an interest can be admitted into 
the category of property or of a right affecting property, it must ... have some 
degree of permanence or stability’; the requirement was not infinite stability. 
Both adverse possession and the rule against perpetuities recognise that the passage 
of time can result, respectively, in uncompensated shifts of ownership or the loss of 
a property interest sometime after its creation.7” Most intellectual property rights 
have statutory sunset clauses.” 

Grouping together seemingly disparate forms of property under the head of ‘old 
property’ helps us, however, to emphasise the temporal nature of valid property 
claims, as well as the impermanence and contingency of property relations — in 
this case between the gun, its owner, and society and, specifically, whether society 
will continue to acquiesce to the power relations symbolised by gun ownership. 
Such a temporality challenges the prevailing liberal and conservative view of 
property as a special ‘moral space’ immunised against seizure.” And the notion of 
anachronistic property also normalises societal intervention into the so-called 


22 W. Blackstone, Commentaries on the Laws of England, 1, (1765) 139. 

23 Kent's Commentaries, Il, 340 (cited in J.F. Williams, ‘International Law and the Property of Aliens’ 
(1928) British Yr Bk of Intn! Law 1, 23) 

F.A. Mann, ‘Outlines of a History of Expropnation’ (1959) 75 LOR 188, 189. 

P.G. Stillman, ‘Property, Contract and Ethical Life in Hegel’s Philosophy of Right’ in D. Cornell er 
al (eds), Hegel and Legal Theory (New York: Routledge, 1991) 205, 209. 

National Provincial Bank Ltd v Ainsworth [1965] AC 1175, 1248-1249 (emphasis added) 

K. Gray, Elements of Land Law (Butterworth: London, 2nd ed, 1993) 282-311, 645-672 

Patents Act 1977 s 25 (also TRIPS Agreement, Art 33); Copyright, Designs, and Patents Act 1988, s 
12(1) as amended by the EC Directive on Copyright Duration, Directive 93/98). Like handguns, 
intellectual property can lose its social utility. 

LE Lomasky, Persons, Rights and Moral Community (Oxford: Oxford University Press, 1987) 121 


BR BR 


B 


© The Modern Law Review Limhed 1998 191 


The Modern Law Review [Vol. 61 


‘private sphere’ in this contemporary market-oriented era where the privileging of 
individual or corporate property rights has all but obliterated the notion of sovi 
interests. Pervasive contractarian and libertarian logic generally rej 
interference with private property and suggests that if the state takes something 
away from citizens, it must pay compensation. Once a contractarian logic takes 
over, however, once financial compensation enters the legislative equation, and 
once we are required to consider ‘is it worth X millions or billions of pounds in 
compensation to ban handguns or landmines or child pornography?’, the claims 
arising from this old private property become a fetter on justice and progress. 
Employing this analytic frame is an explicit move, then, to recognise the dynamic 
nature of property, to stress its perpetual need to be justified — as contrasted to 
viewing property as a self-justified object, as a thing owned or transferred by an 
owner and hence perennially legitimated by its very physicality — and, more 
generally, a move to weaken the domination of present relations by past relations, 
especially the emotional potency of private property discourse. This discourse is 
particularly potent in the case of banning guns: guns represent both private 
property and a means of protecting private property.” 

As mentioned in the introduction, the compensation component of the two recent 
handgun Acts, the Firearms (Amendment) Act 1997 and the Firearms (Amend- 
ment) (No 2) Act 1997, means that hundreds of millions of pounds in compen- 
sation will be paid to private handgun owners (numbering about 57,000), to 
dealers, and to manufacturers for loss of their weapons, ammunition, and related 
accessories, such as holsters and scopes; the quantum paid will generally be the 
current market rate.3! Former Home Secretary Michael Howard also promised to 
consider financial compensation for handgun clubs and ranges, though both he and 
current Home Secretary Jack Straw drew a line against providing compensation to 
gun dealers and manufacturers for business losses — and the government will 
probably be successful in litigation on this issue.?? The decision in both 1997 Acts 
to pay compensation for property losses essentially mirrored the marketplace 
oriented ‘buy-in’ approach of the 1988 gun legislation, implicitly reframing the 
issue as one of government procurement of useless, non-marketable goods — 


30 There is a third Linkage between guns and property. The Bill of Rights of 1689, which provides the 
tenuous constitutional basis in British law for ‘the right to bear arms’ limited this right to wealthy 
property owners, the nobility, and members of militia. The Bill of Rights also restricted this right to 
Protestants RJ. Spitzer, The Politics of Gun Control (Chatham, NJ: Chatham House Publishers, 
1995) 27-28 (hereafter Spitzer) and L.D. Cress, ‘An Armed Community: The Origins and Meaning 
of the Right to Bear Arms’ (1984) 71 Journal of American History 22, 26. Some pro-gun 
campaigners have based their ‘right’ to use guns on the Bill of Rights which, in any event, has rather 
limited import in contemporary British public law. 

31 For details and exemptions, see Firearms (Amendment) Act 1997 Compensation Scheme and the 
comments of Alun Michsel, Minister of State, Home Office in response to questions during the 
House of Commons debates of 9 June 1997, HC Deb vol 295 col 897-919 Possession of an 
illegally-beld handgun will be a criminal offence punishable by a maximum of ten years 

ment. 

32 On the inherently non-compensable risks of conducting business, see HC Deb vol 128 col 948 | 
March 1988. Gun clubs, dealers, and manufacturers have started litigation at the European 
Commission on Human Rights to gain compensation, as well, for business losses, loss of 
employment, and other expectation losses. Fran Abrams, ‘Shooters to sue over gun ban’, The 
Independent, 26 August 1997, 1. Their chances of success seem meagre See the ‘Skoal Bandits’ oral 
snuff case, n 14 above and the Spartan Steel case [1973] | QB 27. Judicial interpretations of Article 
1 of the BCHR’s First Protocol (the night to property) have concluded that ‘Ie]xpectations do not 
have the degree of concreteness to bring them within the idea of “‘possessions’’. [i]t ıs clear that it 
(the state) is not obliged to act to prevent loss of value as a result of market factors’. DJ Harns et al, 
Law of the European Convention on Human Rights (London: Butterworths, 1995) 517, 520 (citing 
Case No 10438/83 Batelaan and Huiges v Netherlands, 41 DR 170 at 173 (1984)). 
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though no one looked at it this way. The need for compensation was simply 
assumed.33 Some bases of this assumption, particularly those that stem from the 
emotional power of private property itself, are somewhat beyond the scope of this 
article. As a preliminary matter, however, two bases of the compensation 
assumption do need to be addressed here. One stems from collapsing the 
distinction between a state’s ‘taking for use’ (or ‘for public use’) and a state’s 
‘taking for destruction’ ;™ the other arises from collapsing the distinction between 
compensation as of right (or from legal obligation) and an ex gratia payment. 
Failing to draw these legally relevant distinctions leads to the assumption, indeed 
presumption, that all individual losses of property rights for any state purpose 
legally obligates paying compensation at market rates. Let’s unpack this conflated 
approach and reconstruct the distinctions. 

Most forms of state actions that implicate the taking of private property involve a 
taking for use. The most common form is compulsory acquisition (compulsory 
purchase) or real property; less common is the nationalisation of an industry. With 
compulsory acquisition or nationalisation, the usually accepted jurisprudential 
basis for paying compensation to property owners is one of faimess:>5 preventing 
unjust enrichment and preventing discriminatory sacrifice, that is, not requiring a 
targeted real property owner to suffer individual loss for societal benefit, such as 
building a new road across his or her property, while neighbours suffer none.>*6 
During the various handgun compensation debates, pro-gun MPs trumpeted 
analogies to the compensation component of compulsory acquisition or nationalisa- 
tion as the ‘killer’ arguments why handgun owners should similarly receive 
compensation.*? But legal analogies need to be closely scrutinised and these 
analogies, however accessible and seemingly ‘close’, are- neither convincing nor 
determining ones as they are based on different principles and policy con- 
siderations.*8 The confiscation of handguns is undertaken for reasons of public 
safety and results in neither unjust enrichment or discriminatory sacrifice; all 
handgun owners, as a group, are required to turn in their weapons. There certainly is 
a financial loss to all former owners and the imposition of demoralisation costs, but 
there is no increase in the common property wealth, no new use or transfer of use 
rights to a new owner or the public generally. In fact, the seized guns are no longer 
private property in any legally meaningful way: they cannot be possessed by 
individuals, they cannot be sold or given as gifts, they have no legal or practical use 
— except perhaps as scrap metal. Lacking both use and exchange value, banned 
guns are rendered ‘propertyless’; within my frame, they become deceased property. 

But can we make a distinction, for compensation purposes, between a taking for 
use, as in compulsory acquisition, and a taking for destruction, as occurs with 





33 Notably, Lord Cullen in his report on Dunblane concluded, without explanation or elaboration, that 
banning handguns ‘would give rise to claims to compensation’ and, by implication, was not a policy 
option worth considering because of ‘competing claims on the [state's] resources’ The public 
inquiry into the shootings at Dunblane Primary School on 13 March 1996 Cm 3386 (1996) 9.104 
and 9.111 (hereafter Dunblane). 

34 These were the two categories used by the House of Lords in Burmah Oil Co Lid v Lord Advocate 
[1965] AC 75, 111-112. 

35 Frank Michelman, ‘Property, Utility and Furness: Comments on the Ethical Foundations of the 
“Just Compensation” Law’ (1967) 80 Harv L Rev 1165, 1172. 

36 This is sometimes also called the ‘risk theory’ of compensation: P.P. Craig, ‘Compensation in Public 
Law’ (1980) 96 LOR 413, 435-436. 

37 HC Deb vol 125 col 1132 21 January 1988; HC Deb vol 285 col 238 12 November 1996 

38 On the dangers of using ‘close analogies’, see N. MacCormick, Legal Reasoning and Legal Theory 
(Oxford: Oxford University Press, 1978) 152-194. As well, the English law of compulsory 
acquisition applies exclusively to land and does not apply to chattels: Mann, n 24 above, 198. 
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handguns? Such a distinction appears to run counter to the approach taken 
occasionally by English courts. For example in the Burmah Oil case,” the House of 
Lords, after surveying a number of American cases which were based on the US 
distinction between the exercise of eminent domain powers, a ‘taking’ requiring 
compensation, and of ‘police powers’, the exercise of which does not mandate 
compensation, concluded that ‘there is no difference between taking for use and 
taking for destruction’ in English law.“ (This was one of the reasons that the court 
decided compensation was owed, in this case for the wartime destruction of 
petroleum facilities to prevent their use by the advancing Japanese army.) But, in 
fact, this difference does receive de facto recognition in British law and politics, 
albeit not in these terms. On the one hand, most takings for use in Britain result in 
compensation, though not necessarily at market value.*! On the other hand, most 
takings for destruction — though, again, this is not the phrase or categorisation used 
— do not result in compensation. When a local health authority requires a restaurant 
to dispose of tainted food, when trading officers seize and do not return defective 
goods, or the Medicines Control Agency orders a pharmaceutical company to 
withdraw a drug, there is a taking, but no compensation. Similarly, when a local 
authority abates a nuisance by tearing down a derelict block of flats, the owner is not 
compensated. While it may make a practical difference who actually carries out the 
destruction, the title holder or a government agency, the end result is the same: 
property is legally taken and destroyed. (Conversely, British farmers did receive 
compensation when their cattle had to be destroyed during the BSE crisis; the 
government, in addition to having a legal obligation, had an obvious moral 
obligation to compensate because it had actively encouraged farmers to use tainted 
feed.) So how can we and Parliament square these examples with the House of Lords’ 
conclusion in Burmah Oil? As suggested above, the linguistic and conceptual move 
made is not to label these acts of property destruction as a taking of property. What 
occurs is that the ‘propertyness’ of the item and the associated property rights of its 
owner are submerged and disguised and, instead, such state actions are concept- 
ualised within an alternative legal and policy category: the protection of the health, 
welfare and safety of the public. (This ‘move’ is not made on the basis of judicial or 
political ‘conspiracy’ or intentional misrepresentations, but rather arises from the 
discourse of property adjudication itself.49) In these circumstances, compensation is 
generally not paid, and seldom out of any legal obligation. In the United States, this 
non-compensable action is labelled the exercise of the police power, in the United 
Kingdom, where property does not receive constitutional protection and, legally, or 
formally, there is no conception of the state,“ the ‘power’ of Parliament to ban 
property without compensation, which stems from Parliamentary sovereignty, is a 
power — perhaps more accurately, a prerogative — without a name. Whether it 
chooses to exercise it, as it has on various occasions, is another matter. 

Parliament may conversely decide that it wishes to provide compensation as an 
incentive to encourage compliance with regulations banning possession of any 





39 Burmah Oil Co Ltd v Lord Advocate [1965] AC 75. 

40 ibid 112. 

41 The Leasehold Reform Act 1967 ‘frequently brings about a compulsory transfer of an increasingly 
valuable capital asset, at a depressed or sometimes derisory price ...’ K. Gray, n 27 above, 769. A 
challenge to the legality of this statute was litigated unsuccessfully in James v United Kingdom 
(1986) 8 EHRR 123. 

42 Animal Health Act 1981, s 34 and s 36. 

43 On bow this type of ‘suppression’ works in a number of legal fields, see G Peller, ‘The Metaphysics 
of Amencan Law’ (1985) Calif L Rev 1151. 

44 C. Turpin, British Government and the Constitution (London: Butterworths, 3rd ed 1995) 9. 
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particular form of property or as a means of weakening opposition form property 
losers. What label should be attached to such payments? These are properly called ex 
gratia payments, payments made as a favour and not out of obligation. But this is 
very different from compensation as of right. With ex gratia payments, the issue is 
primarily one of expediency and political pragmatism: how much do we need to 
spend to achieve certain results? With handguns, for example, the intended result was 
to buy off and neutralise opponents of the legislation. By comparison, with 
compensation as of right, the issue is usually framed as to what is legally required and 
what is equitable to the owner, which, in a market economy, is usually represented as 
the fair market value. The two approaches are conceptually quite different. 

The remainder of this article looks, specifically, at how handguns have been trans- 
formed into anachronistic property, which has passed its ‘use by’ date and, hence, 
has become an unenforceable claim that does not require compensation for seizure. 


Handguns as anachronistic/contingent property 


The rhetoric of nostalgia 


Handgun owners and their supporters plaintively evoke a nostalgic vision of recent 
or more remote English history in their defence of the right to own and use guns. 
They lament that ‘it will be the first time in British history that civil marksmen will 
be prevented from owning and training with a current British service rifle’, stress 
the importance of maintaining standards of marksmanship for defence of the 
realm,“ and refresh our memories of working mens’ rifle clubs of the 1900s and of 
Prime Minister Salisbury’s speech of 1900 in which he said he would ‘laud the day 
when there was a rifle in every cottage in England’. Others decry the creation of 
the regulatory state and perversely suggest handgun regulations have lead to more 
armed crime.“8 And some spokespersons, drawing upon an 18th century 
republican/libertarian vision, argue that gun ownership is emblematic of 
citizenship and personal autonomy.‘? We need not be detained here for too long 
by engaging in debate with these dinosaur Tory MPs or those following the 
ideological script of the US-based National Rifle Association. In this era, 
‘[p]roperty no longer provides people with the basis for independence and 
autonomy in the eighteenth-century sense’. And although increasing numbers of 
people in the United Kingdom have bought guns in the past decade as a means of 
self defence because they believe the state is no longer able to control crime,”! it is 


45 HC Deb vol 125 col 1167 21 January 1988. 

46 eg, one Tory MP asked the Home Secretary whether he had checked with the Ministry of Defence as 
to whether prohibiting civilian use of rapid-fire rifles had implications for Britain’s capecity for self 
defence (ibid). 

47 Submission of gun lobbyist Jan Stevenson to the Cullen Inquiry, reprinted in R.A.I. Munday and J.A. 
Stevenson, Guns and Violence: the Debate Before Lord Cullen (Essex: Piedmont Publishing, 1996) 148. 

48 bid 134. 

49 Asaresult of this ban, there are ‘tens of thousands of people whose pride of citizenship has been taken 
from them. Arms are the emblem of the free man. The essence of the relationship between the citizen 
and the state is that you are prepared to fight for it Now that has been completely reversed: the citizens 
have been turned into serfs’: ‘Guns Aim Abroad’, The Guardian, 23 November 1996, 2-2. 

50 J. Nedelsky, ‘Recoaceiving Autonomy: Sources, Thoughts and Possibilities’ in A. Hutchinson and L. 
Green (eds), Law and the Community (Toronto: Carswell, 1989) 219, 233 (property has lost its earlier 
political significance as a boundary market between the spheres of the state and the individual). 

51 For the context of this personal ‘arm yourself and ‘responsibilization strategy’ to crime-fighting, see 
D. Garland, ‘The Limits of the Sovereign State — Strategies of Crime Control in Contemporary 
Society’ (1996) 36 Brit J,of Crim 445. 


© The Modern Law Review Lhmsted 1998 195 


The Modern Law Review [Vol. 61 


this very proliferation of guns and the subsequent horrific killings which have 
provoked an explicit national rejection of mimicking the time-scarred and ruinous 
‘gun culture’ pervading the United States. 


Growing nonacquiescence to male gun fantasies and changing 
conceptions of masculinity 


The nostalgic vision presented by handgun owners and their supporters is also an 
essentially male vision. While a small, though growing, number of women in 
Britain today own and use handguns, gun use and ownership was — and still is — 
primarily a male phenomenon. Guns are, to employ a Hegelian concept of 
property, an example of property into which men put their wills and which 
expresses mens’ wills, and instruments which extend the range of male power.*? As 
one researcher who interviewed hundreds of US gunowners concluded, ‘the 
analogy of guns to tools or pieces of equipment to be admired for their ability to do 
a job well is central to their admiration and fascination’.53 Guns are, like dogs, 
personified as one of man’s best friends: ‘I own two handguns (two pistols). They 
have been good friends of mine during my life’, one member of the House of Lords 
explained unselfconsciously.4 Historically, guns were symbols of male 
aggressiveness, power, including sexual power, and domination; they remain so 
today.*5 Contemporary sociological inquiries have revealed, for example, how 
many men and the media still construct masculinity through ritualised, male- 
oriented group activities, such as shooting clubs and armed gangs. 

This vision is under attack. The contemporary negative response to handgun use 
and ownership should be seen within the context of society’s negative response to 
other historic and once accepted and/or normalised forms of male violence and 
control, such as cockfighting, bear-baiting, football hooliganism, domestic 
violence, sexual harassment, and ‘queer bashing’. While women have, without 
doubt, initiated and led the opposition to guns, growing sections of the male 
population who do not construct their masculinity on the basis of gun ownership 
have also endorsed an anti-handgun vision.’ Property, as an institution, maintains 
and creates power relations; handguns have become another property casualty in 
the changing power relations of society and of society’s refusal to acquiesce any 
longer to antiquated male fantasies and behaviours. 


52 G.W.F. Hegel, The Philosophy of Right, trans with notes by T.M. Knox (Oxford: Clarendon Press, 
1952) 46-47. 

53 J. Spraggins, ‘The Fascination of Firearms for Men’ (1995) PhD Thesis, Dept of Sociology, 
University of Michigan, 259. 

54 HL Debs vol 576 col 1337 16 December 1996. 

55 See eg J. Silverman, ‘Romancing the Gun’, New York Times, 20 June 1993 (cited in Spitzer, n 30 
above, 22 n 46) for a commonplace example of bow guns have increasingly been eroticised ın films 
as a symbol of men’s sexual power. 

56 See Spraggins, n 53 above, as well as HC Deb col 1233 11 June 1997 on how shooting guns was 
once ‘regarded as a manly accomplishment’. On the worrying symbolism of shooters donning 
camouflage clothing and combat gear, see Dunblane, n 33 above, 9 1.44 

57 For one Canadian study surveying male and female reactions to gun control and examining how their 
responses were correlated with attitudes concerning homosexuality, pornography, and hunting, see 
H T. Buckner, ‘Sex and Guns: Is Gun Control Male Control?’ (1994), paper presented to annual 
meeting of American Sociological Association. (gun control is symbolic of a realignment of 
relations between the sexes.) 
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The changing focus in the representation of the relationship between 
the gun owner, the gun and society — the victims 


In their representation of the relationship between the gun owner, the gun, and 
society, the pro-gun lobby attempts to keep the focus on the gun owner and to 
demarcate the ‘good’ gun owner from the ‘bad’ gun owner. (The National Rifle 
Association’s well-known bumper sticker, GUNS DON’T KILL PEOPLE — 
PEOPLE DO, perhaps best exemplifies this focalised orientation.) This approach 
animated the arguments of pro-gun campaigners in Britain in 1987-1988 and 
1996-1997; as the chair of the Firearms Consultative Committee, Lord 
Shrewsbury, put it, ‘we must concentrate on the person and not the gun’.°8 This 
conception leads to the regulatory conclusion that the best, indeed only, way to 
control handgun deaths and injuries is to prevent guns getting into the hands of the 
‘bad guys’.°? Rhetorically framing the issue in this manner leaves out the gun, that 
is, it denies or represses the view that guns are intrinsically dangerous, irrespective 
of who owns and uses them, and diminishes any representation of whom or what is 
the object of the gun’s firing power. 

At some times and in some societies, this focalisation and telling a story solely 
about the shooter is successful, revealing the contingent power of rhetoric and of 
property: what is old property in one society may still be alive and well in others. 
But the problem for gun enthusiasts is that incidents such as Dunblane and 
Hungerford, however much such carnage repulses them too, radically change the 
focus and public perception of the gun-owner-society relationship, a perception 
partly captured by the slogan: GUNS DON’T DIE — PEOPLE DO.© What. was 
repressed, the victims of handgun violence, suddenly take over and all-but 
monopolise the frame of how handguns are represented. In such tragic situations, it 
becomes much less important to the public whether the shooter was a good guy or a 
bad guy, whether the gun was licenced or illegally owned. Simultaneously, the 
frame also shifts to which instrument did the killing. With this reframing, it 
becomes difficult to save or rehabilitate handguns as socially-acceptable 
technology, to balance favourably their use as killing instruments against a use 
which is still considered practical and necessary, as still occurs with the use of 
shotguns and rifles in rural areas. The view of a gun club secretary that ‘target 
shooting is just good, honest fun’S! cannot refurbish the handgun’s tarnished 
image. Instead, the handgun becomes starkly and unambiguously portrayed as a 
close-range offensive firearm designed for concealability and portability, for speed 
of aiming and of repeat firing, and developed specifically for use on man-sized 
targets.°? So this changing representation of the handgun-societal relation is a third 
way in which the handgun is cast, sometimes quite rapidly, into the category of 
contingent, anachronous property. 





58 J. Landale, ‘Howard’s adviser says gun Bill is monstrous injustice’, The Tunes, 17 December 1996. 
59 ‘... the assumption is that guns in the hands of good guys are good, whereas guns in the hands of bad 
guys are bad. If the latter are controlled (through deterrence or imprisonment, for example), the 
problem is essentially solved’: Spitzer, n 30 above, 186, with an accompanying statistical critique. 

60 Title of a 1981 book by US handgun opponent Pete Shields. 

61 The Guardian, 2 November 1996, 7. 

62 As handgun opponents have noted, ‘in many gun clubs, there is a constant reminder of the main 
killing purpose of handguns. The target shot at is not some abstract design of concentric circles but 
the representation of a human being — the so-called humanoid target’: HC Deb vol 285 col 189 12 
November 1996. 
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Handguns as a public nuisance 


Windlesham has argued that ‘the key feature of the gun control debate, which should 
never be forgotten, is the intrinsic dangerousness of all firearms, but handguns 
particularly — because of their portability and greater ease of concealment’ .® If this 
view is correct, it suggests that, in the context of contemporary British society, 
handgun use and implicitly handgun ownership create a public nuisance, defined as 
an act or omission which endangers the life, health, property, morals or comfort of 
the public or the exercise of its rights. Such a conclusion does not, however, square 
with traditional public nuisance jurisprudence about dangerous things and firearms. 
Within private and public nuisance jurisprudence, items or chattels were 
traditionally grouped and listed within two, supposedly watertight, legal categories: 
chattels ‘dangerous in themselves’ and chattels which were not.6 Within this 
categorisation, a ‘loaded gun’ was grouped under the head of chattels ‘dangerous in 
themselves’, while ‘unloaded guns’ usually, though not always, were not.” 
According to this rule-based approach, the essence of judicial adjudication, usually 
in tort cases, involved making a choice into what category a chattel fell, a choice 
based on precedent and the venerated fixed ‘list’, and determining nuisances, and 
thus liability, on that basis. In other words, liability varied ‘according to the 
subject-matter of the things involved’; certain things, by their very nature or 
character, were or were not dangerous and, hence, were or were not nuisances. 
The view that unloaded guns are not dangerous in themselves held sway for a 
long time in law; it still as a hold on the consciousness of gun clubs as manifested 
by the slogan GUNS ARE NOT DANGEROUS.” But as a method of common law 
adjudication or policy formulation, this approach to determining public nuisances 
is seriously flawed. In the first place, to consider a chattel as dangerous by its very 
nature is an example of formalistic legal ordering based on abstraction; for 
example, to label a poison constantly locked in a steel safe as ‘dangerous in itself’ 
is nonsensical.7! Further, what items were or were not on the ‘dangerous’ list — 
and hence created potential liability — was entirely the creation of judges at a 
particular moment and highly dependent on the particular level of technology at 
that moment, as well as judicial and public acceptance and understanding of that 
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63 D. Windlesham, ‘Target for Tomorrow’, The Guardian, 14 October 1996 (emphasis added). 

64 Archbold’s Criminal Pleading and Practice (London: 42nd ed, 1985) para. 27-44. One commentator 
has made a strong case for abolishing the crime of public nuisance because of its vagueness and 
potential for abuse: JR Spencer, ‘Public Nuisance: A Critical Examination’ (1989) 48 CLJ 55, 76- 
84. In arguing that handgun ownership and use ıs a ‘public nuisance’, I am suggesting that it should 
be considered a specific statutory public nuisance prejudicial to public bealth as had been done with 
various environmental nuisances under the Environmental Protection Act 1990. 

65 See eg W.T.S. Stallybrass, ‘Dangerous Things and the Non-Natural User of Land’ (1929) 3 CLJ 379 
and J. Charlesworth, Liability for Dangerous Things (London: Stevens. and Sons, 1922). Both 
contain long lists of things judicially considered as ‘dangerous m themselves’. 

See Dixon v Bell (1816) 5 M & S, 198 and Charlesworth, ibid 65. 

Compare Fitzgibbons LJ, Sullivan v Creed [1904] 2 Ir R 317 with Blackburn J, Smith v L & S W Ry 

Co (1870) LR 6 CP 14, 22 (even loaded guns not inherently dangerous). 

68 ‘It appears to be a question of law and not of fact whether a given case comes within one category or 
another and whether one rule of law is to applied or another ...” Hamilton J, Blacker v Lake and 
Elliot [1912] 106 L T 533. For a typical ‘dangerous things’ case, see Filburn v The People’s Palace 
and Aquarium Company Limited (1890) 25 QB 258. 

69 Dominion Natural Gas Co v Collins and Perkins [1900] AC 640, PC is considered the leading case 

70 Slogan in the British Shooting Sports Council’s pamphlet ‘Public Relations Guide for Shooters’. 

71 On the misleading attempt to fit chattels into ‘a tight pigeon-hole labeled dangerous things’, see H 
Street, The Law of Torts (London: Butterworths, 6th ed, 1976) 173. Here Street is referring to private 
nuisances, yet it is difficult to argue that a dangerous/not dangerous distinction in classifying chattels 
should animate public nuisance adjudication. 
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technology. In the 1920s, for examplé, aircraft were considered “dangerous in 
themselves’, while automobiles were not.” In a related vein, the carrying of 
swords or knives in public during the 18th and 19th centuries was regarded neither 
as creating a nuisance nor involving chattels ‘dangerous in themselves’.”? In those 
times, the carrying of such weapons was a naturalised act of self-defence and, 
echoing a rationale for carrying handguns in our own era, sometimes also a fashion 
statement or status symbol. Today, swords and many knives are prohibited 
offensive weapons and, by implication, are dangerous nuisances. So the notion of 
using an unchangeable or ‘objective’ list to determine what is a nuisance reflects a 
static and incoherent view of the common law and its development. In any event, 
the fact that some chattels, such as unloaded guns, may once not have been 
classified as a nuisance, but have become nuisances today as I am arguing here, 
neither legitimates them nor prevents their abatement. ‘It is immaterial how long 
the practice may have prevailed, for no length of time will legitimate a nuisance.’”4 
The conclusion, as well as earlier statutory restrictions on guns which acted as a 
portent to gun owners, goes some way to answering the expectation or reliance 
argument of handgun owners: they cannot expect to rely on the continued 
ownership and use of a nuisance. 

Why, in summary, are handguns, loaded or unloaded, public nuisances within 
the context of contemporary British society? Most obviously, because they kill and 
injure people. While knives and automobiles, which can also kill people, have 
other uses and purposes, 

the primary and unique purpose of firearms [especially handguns] is to provide an efficient 

means of destruction of people, animals, and objects. While some may admire firearms for 

aesthetic, artistic, sporting, or other qualities, no one can dispute this central purpose of 
firearms. Indeed they evolved from the pressures of war during the Middle Ages.” 
Although handguns are obviously not as prevalent in British society as in US 
society, there has been a significant increase over the past twenty years in the 
number and average calibre size of handguns owned in Britain. As well, the 
number of criminal offences in which handguns were reported to have been used 
has multiplied several times in a decade.” These three indices, among others, have 
changed the nature of Britain’s handgun problem and transformed what was once 
an isolated and occasional nuisance into a more pervasive and serious threat to 
public safety. While the banning of handguns may not, by itself, dramatically 
decrease either the number of homicides or suicides caused by gun or handguns — 
there is, for example, still the problem of illegally-held guns — most observers in 
the ideologically charged statistical battle over gun availability and gun killings 
that reducing the number of handguns, legal and illegal, in a given society 
will also reduce the number of handgun victims.” Many members of British 


72 Charlesworth, n 65 above, 5. 

73 ee ee ie er eee e E ER 
be put into motion by direct human agency’: Charlesworth, n 65 above, 8 

74 R v Cross (1812) 3 Camp 224. Although a prescriptive right may, in limited cases such as 
easements, theoretically provide a possible defence against private nuisance, prescription does not 
immunise public nuisances from prosecution. Even in private nuisance cases, contemporary 
standards must be met: Shoreham-By Sea UDC v Dolphin Canadian Proteins Ltd (1972) 71 LGR 
261. 

75 Spitzer, n 30 above, 6 (citing Claude Blair (ed), Pollard’s History of Firearms (New York. 
Macmillan, 1983) 27-33. 

76 In 1984, handguns were reported to have been used in 1,232 offences; by 1994, this figure had 
increased to 2,981 offences: Dunblane, n 33 above, 9.45. 

TI Dunblane, n 33 above, discusses some of the leading studies in ch 9. 
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society, including persons most likely to face handgun violence,”® such as taxi- 
drivers, convenience store clerks, and police officers,”9 and in the domestic sphere, 
women, have a reasonable and growing fear about the increased use of firearms. 
They are likely to gain physical and psychic comfort and security in their private 
and public lives from the abatement of this nuisance.® In this regard, it should be 
noted that the plaintiff in a public nuisance action does not need to prove that 
damage is real; arguably, ‘it is sufficient that the complainant has fear of damage 
[in this case, fear of handgun violence] if the judge finds that the fear is 
reasonable’.®! Finally, we can again compare guns with knives and swords. Once 
their technical reliability was perfected, handguns replaced swords in the 19th 
century as a favoured weapon of self-defence. Just as the public possession of 
swords, and more recently combat knives, has changed from being an acceptable 
form of self-defence to being an act considered dangerous and offensive so, too, 
have handguns changed today. All three are obsolete property which various social 
developments have eclipsed. 


No requirement to compensate handgun owners 


During the 1987—88 and 1996-97 debates over banning guns, Conservative and 
Labour MPs claimed that compensation was due as a matter of course and that 
failure to recognise the owners’ financial claims would set a worrisome precedent. 
Here are two typical comments from Hansard: ‘It is a long-established right that a 
citizen’s property should not be taken away from him without proper compensa- 
tion’ ;&* ‘Parliament has long accepted that, where a particular private interest is 
affected by legislation or by Government decision, proper compensation should be 
paid’ .® This ‘right’ is, however, neither ‘long-established’ nor universal in either 
law or politics and I argue in this section that owners of banned handguns legally 
do not need to be given, collectively, £200 million from the public purse. Parlia- 
ment was faced with a political choice, not a legal necessity, to pay compensation. 

Building on the analyses from earlier sections, it first needs to be recognised that 
there is no universal or general right in English law to compensation if there is a 
government seizure of private property for use or for destruction. As even 
Burmah Oil recognised, Parliament can decide whether to grant compensation and, 
if so, how much; specific statutes are the source of compensation claims 


78 Handguns are the single most common firearm used in robberies: Dunblane, n 33 above, 9.45. 

79 The significantly increased use of firearms by (rather than against) police officers and the arming of 
police more generally also raise controversial public safety issues, but these are beyond the scope of 
this paper Certainly the results of some recent studies of police marksmanship are worrying: see eg 
‘Armed police ‘‘often off target’’’, The Guardian, 26 May 1997. 

80 These issues also address the question of freedom of safe movement in community and personal 
space As a person who expenenced the fears of living in a gun-obsessed culture when I resided in 
the United States for three years, it certainly gave me some ‘psychic comfort’ when we were 
awakened by burglars last year inside our house in Hull and I quickly realised that t was quite 
unlikely that they were armed with guns. 

81 This was the argument of the plaintiff in AG y PYA Quarries Ltd (1957) 2 QB 169, 174, citing AG v 
Keymer Brick and Tile (1903) 67 JP 434 (actual injury to health does not need be shown in public 
nuisance action). The actual judgement in PYA Quarnes seems to endorse this view at 183. 

82 HC Deb vol 125 col 1176 21 January 1988. 

83 HC Deb vol 285 col 196 12 November 1996. 
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85 Lord Pearce, Burmah Oil Co Ltd vy Lord Advocate [1965] AC 75, 146. See also Viscount Radcliffe 
ibid 134, and Mann, n 24 above, 198-199. 
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(rights). Nor is there any right to compensation for seized property under the 
‘right to property’ protocol of the European Convention on Human Rights.®7 Also, 
as already noted, there are many contemporary examples, ranging from derelict 
flats to tainted food to landmines, in which property rights may be destroyed 
without compensation. Finally, there are no property rights in a nuisance (in this 
case, handguns); the abating of a nuisance generates potential liability for its owner 
rather than a successful claim to compensation. 

Yet these relatively straightforward conclusions do not exhaust the compensation p 
inquiry. Perhaps the more interesting question is: why did so many MPs (and 
arguably, given the absence of published dissent, legal and political commentators) 
come to the, in my view, mistaken conclusion that compensation was legally 
mandated? In other words, why will gun owners actually receive compensation and 
how was that decision normalised?®8 To help answer these questions, we can trace 
through how the handgun issue was conceptualised as a property/compensation issue 
in comparison to the banning of another type of weapon, knives.®? How the two types 
of seizures were categorised reveals the first difference. Knives were banned in 
relation to a purpose and under a wider rubric, ‘public order’ or ‘criminal justice’ or 
‘the restriction of offensive weapons’. By comparison, firearms regulations have 
generally been enacted under their own separate statutory head, that is, distinct from 
restrictions on offensive weapons, and without reference to a wider purpose, such as 
maintaining public order or reforming criminal justice. The explicit and implicit 





86 Sisters of Charity of Rockingham v The King [1922] 2 AC 315, 322 (compensation claims depend 
entirely on statutory provisions). 

87 Article I, First Protocol: The Right to Property, of the ECHR states that ‘No one shall be deprived of 
his possessions except in the public interest and subject to the conditions provided for by law and by 
the general principles of international law’. With guns, the public interest hurdle is easily met and 
under international law, there is no requirement that compensation be provided if property is banned, 
especially for reasons of public safety. Most international law cases dealing with property 
expropriation arise from a ‘taking’ of allen property for use by the host state and, hence are not 
precedents for handgun seizures. 

88 In addition to the following analysis, we can also conclude that few large ‘C° or small ‘c’ 
conservatives or liberals or right-wing social democrats were anxious to journey very far down a 
philosophical road which implicated the seizure of private property without compensation: who 
knows where it might end? 

89 Some might suggest that comparison is an inappropriate one because handgun owners will lose title 
to their weapons while knife owners are still permitted to hold title under the Criminal Justice Act 
1988. This opens up the wider issue of what counts legally as a deprivation or loss of property or, as 
framed by European law, when does a control over use become a de facto taking? (Harris et al, n 32 
above, 527-528). Bnefly, it is true that possession in one’s home of prohibited knives is still 
permitted as it would obviously be nonsensical to ban the possession of knives in private places, such 
as kitchens and home work-rooms. So, yes, the owner retains title. Yet, as exercising any right of 
transfer (selling, offering for sale or hire, lending or giving) 1s prohibited (Criminal Justice Act 1988 
s 141) and as no rights of enjoyment, control or use can be exercised, except for the ‘right’ to display 
your weapon on your mantelpiece or to use it to slice tomatoes in your kitchen, the incidents of 
property ownership in oon-kitchen knives have been essentially abrogated by a de facto taking under 
the legislation. As chattels, offensive or combat knives have been stripped of all exchange value (in 
fact, they have gone beyond market inalienability to a regime of complete nontransferabllity) and 
their principle use value, presumably for defensive — or offensive — purposes in public, is 
prohibited; in fact, this was precisely the purpose of the legislation. In other words, the current 
regulation of noa-kitchen knives is a seizure. As for various prohibited martial arts weapons, such as 
a ‘death star’ or ‘footclaw’, the latter described in legislation as a bar of metal ‘from which a number 
of sharp spikes protrude, and worn strapped to the foot’, what conceivable use do they have other 
than as weapoas? If handgun legislaton had taken away all transfer rights and permitted owners mere 
possession but not use of handguns and then only within their own homes, that is, keeping them in a 
lounge display case, gun owners certainly would claim — rightfully — that their property had been 
taken from them To suggest otherwise would be legal sophistry. 

90 Seen 89 above. 
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contextualisation of banning the two property objects was radically different and, 
indeed, was kept discrete;9! in the case of handguns, the compensation debate was 
conducted within the framework of property loss and its ideological bedfellow, loss 
of individual liberty and security. Second, the owners and users of knives were 
represented as criminals. In fact, the property object (the non-kitchen or non-utility 
knife), its purpose, its use, and its owners were inseparably linked and categorized as 
deviant and criminal, sometimes stemming, in part, from a racialised portrayal of the 
‘black mugger’ and the media-created notion of ‘racial crime’.*? By comparison, 
pro-gun MPs of all parties attempted to rupture any such linkage, repeatedly stressing 
one point during both the 1987-88 and 1996-97 Parliamentary debates: Handgun 
owners are not criminals. To cite several examples Gun owners and shooters are 
‘upright, respected members of the community’”? and ‘many members of the law- 
abiding shooting community ... have felt deeply offended at being classed as 
potential criminals’.™ One could argue that this language was mere puffery designed 
for the consumption of constituents and sprang from defensiveness because gun 
owners and their allies felt they had been demonised after Dunblane.” Yet, this 
repeated demarcation between gun owners and ‘criminals’ stems from a widely-held 
prejudice about property rights, a view which, however, is legally incoherent. While 
it was obvious gun owners were losing property rights, what was silenced in the 
knives debate was the fact that knife owners had actually lost property rights when 
their own prized possessions were banned.® Certainly no MP at Westminster 
proposed that knife owners should, as owners of once-legal property, receive 
compensation or even an ex gratia payment to assist in regulatory compliance. 
Unlike what occurred during the guns debate, neither the demoralisation costs of 
knife owners nor the transition costs for knife dealers and manufacturers entered the 
regulatory equation. (Nor, with the bans on oral snuff or dangerous fireworks would 
anyone, other than a manufacturer with chutzpah, be likely to suggest compensation 
should be paid for either property or business losses.) And even if the ‘propertyness’ 
of property belonging to criminals and ‘deviants’, such as knife owners and child 
pomnographers, had been recognised by Parliament, it was implicitly suggested that 
such property could be legitimately banned, as part of a wider ‘war on crime’, 
without the payment of compensation. It was quite another thing, the argument 
implicitly assumed, to seize the property of upstanding, law-abiding citizens without 
paying compensation. Yet it is a fundamental tenet of property law that property 
rights are rights in rem, not in personam; it is the loss of the thing or the relation, not 
the loss of personal rights and certainly not the personal rights of some people as 
opposed to others, that is supposed to be compensated. Asking whether a property 
owner is ‘worthy’ of compensation is a question that is explicitly silenced in property 
law jurisprudence. I am not making a plea here that snuff manufacturers or offensive 
knife owners should have received a compensation cheque, but rather to reiterate the 
point that how an issue is rhetorically framed, as the taking of private property rather 


91 For example, The Firearms (Amendment) Act 1988 was introduced and debated at the same time as 
the omnibus Criminal Justice Act 1988 which banned public possession of knives. 
92 See eg, Stuart Hall et al, Policing the Crisis. Mugging, the State and Law and Order (London: 
Macmillan, 1978) 395. 
93 HC Deb vol 285 col 180 12 November 1996 
94 HC Deb vol 125 col 1140 21 January 1988 See also HC Deb vol 285 col 242 12 November 1996 
(gun owners are ‘reasonable and respectable people’) and ibid col 211 (‘overwhelmingly decent, law 
abiding citizens’). 
HL Deb vol 576 col 1326 16 December 1996 (gun owners are not ‘perveris’) 
See n 89 above. 
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than fighting crime, significantly influences whether compensation will be offered. 

Paying compensation has wider implications as well. One of the underlying sub- 
texts arising from the 1987—88 and 1996-97 gun debates was that, if society wants 
to reduce the number of accidental and intentional firearms-related deaths, as well 
as to gain more personal security and ‘psychic comfort’ in our everyday lives, 
public spaces, and culture, then these are benefits which society should be willing 
to pay for, in this case by state payment of market-value compensation to gun 
owners. Posing the issue this way poses it as a question of financial efficiency and 
cost versus benefit: is it worth X millions of pounds in compensation to achieve 
such benefits? In their attempt to prevent passage of the 1988 Bill and two 1997 
gun Bills, this was precisely the approach taken by opponents of the legislation. 
Here were the basic moves in their somewhat informal ‘Kaldor-Hicks’ 
calculations. First, pro-gun MPs inflated how much compensation was owned 
and/or argued that the government had significantly underestimated the total 
amount of compensation that would be required; at one point, they mentioned a 
figure of £1 billion.” Second, they argued that banning guns would result in little 
or no public safety benefit. Third, they reminded fellow MPs that taxpayers 
would be footing this huge compensation bill.! Then with the projected costs to 
taxpayers raised to the maximum for an expensive, and evidently futile, legislative 
project, they concluded that: (a) the exercise of banning guns was far too 
expensive, or (b) Parliament should reduce the categories of guns to be banned in 
order to save money,!©! or (c) there were cheaper regulatory measures, such as the 
temporary dismantling of guns preferred by gun owners,!© or (d) the money could 
be better spent on hiring more police and beefing up enforcement of existing 
firearms laws.!% In other words, let’s call off this expensive and ineffectual gun 
banning business, a conclusion which they hoped would also mobilise taxpayers 
against the gun legislation. !% 

While economic costs and benefits must obviously influence political choices and 
legislative action, the view that society can progress — in this case by banning guns 
— only ona ‘willing to pay’ basis is highly problematic. Collective political views 
and qualitative policy preferences, such as reducing the level of handgun violence in 
a society, cannot be reduced to a mere commodity with a price tag. Indeed, over- 
reliance or misplaced reliance on narrow economic cost-benefit analysis cheapens 
and distorts the political process because this type of analysis cannot ‘judge opinions 
and beliefs on their merits, but asks instead how much might be paid for them, as if a 
conflict of views could be settled in the same way as a conflict of interest’.!° With 
handguns, would cost-benefit analysis help us put a price tag on the pervasive 
effects of gun culture on American life and culture, let alone ‘the cost’ of tens of 
thousands of deaths annually from gun violence? Similarly, does British society 
have to ‘pay’ for its past if it chooses not to go down that path? If we answer the later 





98 HC Deb vol 285 col 220 12 November 1996. 

99 HC Standing Committee F col 371 10 March 1988. 

100 Seen 113 below. 

101 HC Standing Committee F col 371 10 March 1988. 

102 HC Deb vol 285 col 241 12 November 1996. 

103 HC Deb vol 285 col 237 12 November 1996 Only a few MPs argued the money could be better 
spent on more hospitals or schools. 

104 ‘The more explicit and hence more visible the compensation arrangements, the more strenuous the 
Opposition from the underwriters of the compensation [the taxpayers] is likely to be’: J. Quinn and 
M. Trebilcock, “Compensation, Transitory Costs and Regulatory Change’ (1982) 32 U of Tor LJ 
117, 130. 

105 Mark Sagoff, The Economy of the Earth (Cambridge: Cambridge University Press, 1988) 38. 
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question in the affirmative case because some people will lose their property rights 
in guns, then the compensation requirement becomes an unjustified fetter on social 
progress. Moreover, the presumption of compensation for banned handguns is based 
on an uncritical acceptance of the currently existing entitlements. Simply because 
guns exist as physical property does not justify them or mandate compensation if 
we, as a society, decide to destroy them — presumably because we think they are no 
longer of any societal use and have become a nuisance. In other words, consent can 
be withdrawn, entitlements can change. To starkly frame the issue in a related ‘old 
property’ context, if we agree to the global banning of landmines, must we 
recompense present owners of a technology developed in World War I to block the 
advance of French and British tanks?! : 

Finally, compensation is not what many handgun owners want, believing as they 
do, that money will not make amends for their loss. As one gun lobby spokes- 
person explained: ‘No one wants the money. You can’t sell a right. So what are we 
going to do? People are going to use the compensation as revenge. We're going to 
stuff the Government for every penny possible.’!° And another stated: “The 
57,000 pistol shooters are going to have their lives ripped apart by this hasty 
legislation.’ The loss of the supposed right to own and fire off handguns is 
conceived and symbolised as the loss of a way of life, the derogation of 
personality, the emotionally laden rupture of a relationship between the gun owner 
and his cherished friend, the handgun. And money, they conclude, will not put 
right this loss of affection. However, as a US talk show host often warns, in an 
unintended critique of the fetishism of commodities, ‘never fall in love with 
something that can’t love you. back’.!© It may appear harsh to some, but handgun 
owners, by putting their wills into their guns as external things have become ‘liable 
to the lot and chances that external things suffer’ .!!0 


Conclusion 


Developing the concept of ‘old property’ has not been an attempt to create a new 
legal category or technical concept of property law, such as adverse possession, 
with its related set of formal rules and limitations. I am not suggesting, for 
example, that ‘old property’ should or can become operationalised as another 
‘solving word’ to adjudicate compensation disputes, as in ‘your property is “‘old 
property”, no compensation for you’. Instead, the purpose has been to better 
understand the nature of property, particularly its historical contingency, and to 
examine some questions that we should ask if the state decides that certain forms 
of property should be taken away from its title holder. 

Traditional common law conceptions of private property and the marketplace 
model of property transfers between private parties do not serve us well in such an 





106 The compensation bill would be enormous. Approximately 96 manufacturers in almost 50 countnes 
currently build five to ten million anti-personnel landmines annually, generating as much as $(US) 
200 million in sales: ‘Landmines. The blast against humanity’, The Guardian, 31 May 1994, 18. 

107 Jan Stevenson quoted in The Guardian, 23 November 1996. 

108 Michael Yardley of the Sportsman’s Association in The Guardian, | November 1996 (emphasis 
added). 

109 Bruce Williams, a well-known US radio business and financial advisor. 

110 Hugh A. Reyburn, The Ethical Theory of Hegel (Oxford: Oxford University Press, 1967) 126. A less 
harsh idea would be to develop shooting ranges across the country based on safe laser technology 
and requiring a similar proficiency at hand-eye co-ordination needed for firing real guns. The pro- 
gun lobby was distinctly cool to this idea when it was broached in the House of Commons. 
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enterprise.!''! Both models, themselves intertwined, severely restrict the questions 
that need to be asked and distort our orientation in the analysis of a seizure by the 
state. Consider the transfer of land. On one seemingly prosaic, though conceptually 
significant, level, most non-consensual private transfers of land without 
compensation are presumptively a matter of unjust enrichment because, in the 
first place, there is an enrichment (ie a transfer for use).!!2 Land, as a physical 
entity, is the archetypal non-destructible, non-temporal type of good; hence it is 
difficult to conceive of a land transfer for destruction and extinguishment of 
physical ‘propertyness’. Indeed, marketplace transfers of any type of property are 
seldom undertaken for destruction by the new owner, though a new owner could 
usually do this without legal or moral sanction.'!3 But with some state seizures, 
destruction may, in fact, be the only purpose and, hence, there will be no benefit or 
gain, at least in the property sense. So the first problem with applying the land or 
market model is the inappropriate presumption of enrichment and of compensation 
because of future benefit and use. ‘Old property’ has no use. 

Yet the dispossessed owner may still complain: ‘I don’t care whether there has 
been an enrichment, I’ve had my property taken away without my permission.’ This, 
in turn, raises the more substantive problem of applying the market model to public 
law bans/seizures of property for destruction. The philosophy of private law dispute 
resolution, upon which marketplace transactions are based, is derived from the 
notion of corrective justice. Under the corrective justice ‘rule’, the proper orientation 
of the judge is ‘to treat the parties before him [sic] as essentially equal, and his effort 
should be to restore them to the prior state of equilibrium disturbed by a 
“taking” ’.!!4 But in the case of a ban by the state, the state and the individual are 
far from equal as parties: the state and its rights with regard to an individual do not 
stand in the same relation to one another as an individual stands in relation to another 
individual, rights in the latter case being derived from common law rules, including 
common law property rules. In other words, there is no equivalence between the two 
relationships or circumstances, nor can or should there be.!!5 Unlike property 
transfers between private individuals, the property owner’s consent is not required 
for a government seizure;!'® to be equitable and legitimate, however, such a taking 
must be nondiscriminatory and derived from statute. Further, private property exists 
as property, and not as mere possession, only because society has consented to it 
being property; this is the often repressed, but fundamental, ‘societal interest’ in 
property. With changed circumstances or understanding, consent can be withdrawn 
for various reasons, which could include the fact that a particular property form no 





11! Yet the private model has a pervasive hold on public law analysis of property issues. See eg J.D.B. 
Mitchell, ‘The Causes and Effects of the Absence of a System of Public Law in the United 
Kingdom’ (1965) Public Law 95 (dominance of the concept of private property in common law 
courts and how ‘public law 1s too often regarded as a series of unfortunate exceptions to the desirable 
generality or universality of the rules of private law ...’ ibid 96). 

113 A person who purchased a Van Gogh painting and then promptly destroyed it would face moral, 
and perhaps, legal sanctions; similarly, bentage properties may be subject to preservation 
restrictions 

114 David Stevens, ‘Restitution, Property and the Cause of Action in Unjust Ennchment: Getting By 
With Fewer Things’ (Part 1) (1989) 39 Univ of Tor LJ 258, 264. This corrective justice approach is 
derived from Aristotle. 

115 Drawing such an equivalence occurs frequently in public law analysis and adjudication of 
governmental interference with private property. Richard Epstein’s Takings, Private Property and 
the Power of Eminent Domain (Cambridge, Mass: Harvard University Press, 1985) is notable for 
drawing such equivalences. 

116 Of course, not all private transfers are consensual; one obvious example is debt collection. If 
individual-state property transfers were required to be consensual, neitber nuisance law nor 
compulsory purchase law could exist. 
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longer has, on balance, a supportable social utility or because its continued use as 
private property seriously reduces the freedom and security of the rest of society. 
Individuals, by comparison, are unable either to give consent to another person’s 
property right or to withdraw consent as they are rights against all other individuals. 

What of the other part of the corrective justice formulation — restoring ‘the prior 
state of equilibrium’? This may also be inapplicable.. First, distributive, not 
corrective, justice may legitimately motivate a society; in other words, society may 
want to change, not restore, the prior equilibrium, including the property equilibrium. 
Moreover, state seizures of property for destruction cannot, by definition, restore the 
equilibrium; the property in question no longer exists. At most, the state can pay 
compensatory money damages, traditionally calculated on the basis of fair market 
value. This raises a further problem; a market (at least, a legal market) for the banned 
chattel may no longer exist. Such a market does not exist for handguns'!” . . . and may 
not exist some day for landmines. Beside questioning whether the marketplace 
should, in fact, be the arbitrator of value and values in politics, there are further 
conceptual questions to consider in the restoration of equilibrium. As traditionally 
conceived, ‘what we often mean by “‘ownership right” and ‘‘by property” is simply 
the pre-transaction state of equilibrium . ..’!!8 Private property, again as traditionally 
conceived, is seen as providing the static and legitimate basis upon which are built — 
that is, which precede or are prior to — both notions of contract and notions of civil 
society. But, on the one hand, does an equilibrium model, whether social, economic 
or legal, actually work with property? Property is not a pre-transaction state of 
equilibrium or of harmony, but rather a power relation between people that is 
inherently and continually conflictual; the creation, the existence, the modification, 
and the restoration of property relations often generate conflict. To take one instance, 
the notion of ‘old property’ suggests that what was once acceptable can, in time, 
become contestable and subject to destruction. Similarly, changing levels of taxation 
often generates societal conflict. And, on the other hand, even if the equilibrium 
model does work, seeking and finding a new equilibrium or balance is a dynamic 
process. It is not based on a return to point zero (in the case of property, to an original 
and fixed entitlement), but rather based on a transformation, itself influenced by 
various factors and pressures at play. Property is not an isolated entity immune from 
these pressures. Changing societal attitudes can transform a form of property, once 
seemingly alive and well, into an anachronism. In such a circumstance, an indivi- 
dual’s expectation of continued use or of compensation for loss of use may 
legitimately be dashed. As relations change, so can entitlements: it may be quite 
proper and fair for society to take private property, destroy it, and not pay 
compensation. 


ooo mm mm o m 

117 As Labour MP Roy Hattersley argued ın the 1987-88 guns debate: ‘The Home Secretary should 
have no obligation to compensate gun owners for guns which no longer have a market value That is 
the problem of the market. Conservative Members, who have spoken so eloquently about allowing 
market forces to operate, should not whine to the Home Secretary about compensation when market 
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LEGISLATION 


The Asylum and Immigration Act 1996: Erosion of the 
Right to Seek Asylum 


Dallal Stevens* 


Since the former Home Secretary’s announced intention, in October 1995, to 
introduce new legislation in the asylum and immigration fields, asylum and refugee- 
related issues have seldom been absent from the public arena. While much of the 
discussion during 1996 bore upon the legislative proposals contained in the Asylum 
and Immigration Bill — extension of the accelerated appeals procedure, withdrawal 
of social security benefits from asylum seekers, prevention of illegal working, 
removal of certain in-country appeal rights — recent developments, such as hunger- 
strikes by detained asylum seekers, and the election of a Labour government have 
brought a sharper edge to the debate.! Despite widespread criticism of the 
Conservative government’s proposed measures during their passage through 
Parliament, New Labour’s election manifesto lacked any real commitment to 
reforming asylum policy.? During campaigning the then shadow Home Secretary, 
Jack Straw, suggested that the Labour Party, if elected, would not implement certain 
provisions of the 1996 Act: the ‘white list’ of safe countries, the withdrawal of 
benefits from asylum seekers and the sanctioning of employers where they recruited 
illegal immigrants.? On its accession to power however, the Labour government 
proceeded to enforce the restrictive asylum laws introduced by the Conservatives, 
though an internal review of the asylum process was announced.‘ 

This note examines the Asylum and Immigration Act 1996 in the context of 
previous legislation and critically assesses the changes made to asylum law in the 
light of the current debate. 


Background 


The 1966 Act, which received Royal Assent on 24 July 1996, is unusual in that it 
was the second statute on asylum law to be passed in three years. Its forerunner, the 
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1 See for example Philip Johnston, ‘Pressure mounts over hunger strike’ The Daily Telegraph 31 
January 1997; Richard Ford, ‘Detainees go on rampage’ The Times 21 August 1997. 
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Asylum and Immigration Appeals Act 1993, established the first asylum-specific 
regime in the United Kingdom, thereby helping to free refugee law from the legacy 
of aliens’ legislation dating back to the turn of the century.’ Prior to 1993 asylum 
applications in the UK were handled as a branch of immigration law and were 
governed by the Immigration Act 1971, which made no specific reference to 
refugees, and by the immigration rules, a purely administrative device. Appeal 
rights for refused applicants were problematic in that not all categories of refused 
asylum seekers were guaranteed an in-country right of appeal. The Court of 
Appeal and House of Lords were not open to appeal for any asylum case, though 
judicial review was always an option. Protection is accorded to refugees by 
international law, in particular by the 1951 United Nations (UN) Convention on the 
Status of Refugees, to which the UK is a signatory; but the UK had been reluctant 
to incorporate the 1951 Convention in national law. In the 1993 Act, a concession 
was finally won from the government, which agreed to grant the 1951 Convention 
primacy over conflicting national immigration rules.’ 

While it was recognised that the system prior to 1993 was unsophisticated, this 
was not considered a problem so long as asylum applications remained at a 
manageable level. The sudden rise in numbers of claims in the late 1980s brought 
the inadequacies of the UK’s refugee-determination process to the fore.8 The 
under-staffed Home Office division found it increasingly difficult to handle the 
burgeoning case-load. The government reacted with two changes in policy: first, it 
began systematically to impose visa restrictions against countries deemed to be 
producing high numbers of asylum seekers; second, in 1987 the Immigration 
(Carriers’ Liability) Act was passed. It granted the Secretary of State the power to 
demand a specified sum of money from a carrier which had transported a passenger 
not in possession of valid documentation (such as a passport and visa), whether an 
asylum seeker or not.? The lack of a specific visa for refugees and the problems of 
obtaining standard visas for those forced into flight led some members of the 
judiciary to concede that the 1987 Act, coupled with visa restrictions, might ‘pose 
substantial obstacles in the path of refugees wishing to come to this country’.!° 

During the same period in the 1980s, public attention was drawn to the peculiar 
plight of the detained asylum seeker. The wide powers of immigration officers to 
detain,!! the lack of a limit on the length of time for which a detainee might be held 
and the limitations on bail meant that Immigration Act detention was an unusually 
harsh administrative power. Yet until the mid-1980s, there had been limited 
publicity about the use of detention for asylum applicants. Then, in 1985, the 
British government imposed a visa restriction against Sri Lanka in response to the 
increase in numbers of Tamils seeking asylum in the UK. The detention facilities 





5 Aliens Act 1905; Aliens Restriction Act 1914; Alens Restriction (Amendment) Act 1919; Aliens 
Order 1920 

6 Appeal rights prior to the enforcement of the 1993 Act depended upon the status of the asylum 
seeker at the time the application was lodged. Where an applicant entered through a port without 
entry clearance and was refused refugee status or exceptional leave to remain, there was no right of 
appeal before being returned to the originating country: Immigration Act 1971, s 13(3). 

7 Asylum and Immigration Appeals Act 1993, s 2. 

8 In 1985, there were 4,389 applications; in 1989, 11,640 By 1995, the figure had reached 43,965: 
Home Office Statistical Bulletin Asylum Statistics 1995, 16 May 1996 

9 For a wider discussion see Cruz, Carriers’ Liability in the Member States of the European Union 
(Brussels: Churches Commission for Migrants in Europe, 1994); Feller, ‘Carners’ Sanctions and 
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10 R v Secretary of State for the Home Department, ex p Yassine [1990] Imm AR 354, 359-360. 
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available were unable to cope with the sudden influx and a new detention site was 
sought. The solution was to become one of the most infamous cases in the history 
of immigration detention: the holding in 1987 of up to 90 asylum seekers on the 
disused car ferry, the MV Earl William.'2 The Earl William fiasco threw the media 
spotlight onto the serious issue of asylum seeker detention. It also highlighted the 
inadequacy of many of the existing detention centres and the alarming use of 
prisons for administrative detention. 

In view of the deficiencies in the asylum regime, the enactment in 1993 of a 
statute concentrating on asylum law and policy seemed welcome. Yet the Act 
faced wide criticism. As part of a package of measures to address the growing 
number of asylum applications, a large proportion of which the government 
considered abusive, some radical changes were introduced. Though an in-country 
right of appeal was granted to all rejected asylum applicants-— an acknowledged 
improvement to the ‘rights’ of asylum seekers — the implementation of an 
accelerated appeals process in certain cases raised concern. Cases deemed to be 
‘without foundation’, that is cases which did not ‘raise any issue as to the United 
Kingdom’s obligations’ under the Geneva Convention or which were considered 
‘frivolous or vexatious’ ,'3 were covered by strict time limits: on personal service of 
the refusal decision, the applicant had two days in which to appeal to a special 
adjudicator.'* This contrasted with the ten days permitted in standard cases. 
Furthermore, there was no further right of appeal against the decision of the special 
adjudicator. Since the majority of ‘without foundation’ cases were those involving 
the so-called ‘safe third country rule’,!5 the new regulations were described by 
Amnesty International as a cynical attempt by the government to pass on the 
responsibility for asylum determination to a neighbouring country.!6 

The statistical impact of the 1993 Act was almost immediate. In the six months 
prior to the Act, 13,335 asylum decisions were taken by the Home Office, 86 per 
cent of which were granted either asylum or exceptional leave to remain (ELR), 
and 14 per cent of which were refused.'7 In an equivalent period following the Act, 
only 28 per cent were granted asylum or ELR and 72 per cent of cases were 
rejected.'® This trend continued throughout 1994, signalling a hardening of attitude 
by Home Office officials and a determination to disseminate the message that 
Great Britain was not a ‘soft touch’. Despite this, the numbers of applications 
received continued to rise.!9 

The Conservative government’s concern for the effectiveness of the Act and its 
desire to keep the legislation under review led to the appointment of an 
accountancy firm, KPMG Peat Marwick (‘KPMG’), to conduct a study on the 
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12 For a more detailed discussion of the Earl William incident, see Mark Ashford, Detained without 
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difficulties associated with the appeals process under the Act and to report on any 
scope for improvement of practice and procedure.” Its recommendations were 
uncompromising: 

The Home Office and Lord Chancellor’s Department may ... need to consider more radical 

options for dealing with the backlog of asylum applications, such as removing the right to an 

oral hearing in without foundation cases, increasing the scope for paper determination of all 
types of appeal, and publishing a ‘white list’ of countries deemed not to put asylum seekers 
at risk. 
The KPMG report clearly supported the Government’s own view that the 1993 Act 
had failed to meet two of its main objectives: the reduction of the growing backlog 
of applications which had as yet received no determination, and the deterrence of 
so-called ‘bogus’ asylum seekers. It went on to suggest that primary and/or 
secondary legislation might be required. 

In addition to these internal pressures, external influences also played a vital role 
in the formulation of both the 1993 and 1996 Acts. From the mid-1980s, with the 
establishment of the Ad Hoc Group on Immigration, to the implementation in 
November 1993 of the Treaty on European Union, decisions were made on asylum 
and immigration matters by European Community member states in secretive, 
intergovernmental meetings. Despite the creation of a new framework under the 
Maastricht Treaty (the Justice and Home Affairs Council and the ‘K4 Committee’), 
asylum and immigration continued to be subject to intergovernmental co-operation 
as matters of ‘common interest’. Some ten years of discussions led to a wide 
range of joint positions, resolutions, recommendations and conclusions. While 
such measures have limited if any binding force on member states, their restrictive 
qualities have gradually been incorporated into national legislation by many 
European countries, the United Kingdom included. As a result, a number of 
specific provisions in the UK legislation of 1993 and 1996 were rooted in 
European initiatives. With the recent incorporation of a new title on asylum and 
immigration in the 1957 Treaty establishing the European Community, the 
importance of Europe in defining national asylum legislation has been 
reaffirmed.”4 


The Asylum and Immigration Appeals Act 1996 


Public awareness of the 1996 Act was guaranteed by widespread press coverage of 
one of its major amendments to asylum procedures: the withdrawal of social 
security benefits from certain classes of asylum seekers. Yet the statute, despite its 
relative brevity, has a much wider impact not only on the asylum field but also on 
immigration law. It attempts to supplement the 1993 Act through its ‘tightening’ of 
the accelerated appeals procedure; it imposes a rigid regime for dealing with ‘safe’ 
third country cases; and it boosts the role of the criminal law in both the asylum 
and immigration areas. 
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Extension of accelerated appeals procedure 


In line with the recommendations advanced by the KPMG report, the Act 
implemented significant changes to the appeals process. Under section 1 a number 
of new categories were added to the list of cases which the Secretary of State could 
‘certify’ and which were consequently subject to the ‘fast track’ appeals system. The 
onus on applicants is heavy. If an asylum seeker originates from a ‘white listed’ 
country, his or her claim is likely to be certified. Those who fail to produce a 
passport without reasonable explanation, who fail to inform an immigration officer 
of the production of an invalid passport, who fail to show fear of persecution for a 
1951 UN Convention reason, or who show fear of persecution which is manifestly 
unfounded or for which the circumstances no longer subsist will also have their 
appeals accelerated. In addition section 1 covers cases in which an asylum claim is 
lodged following refusal of leave to enter, a recommendation for deportation, or 
where the applicant is an illegal entrant. Finally, certification attaches to any asylum 
claim deemed fraudulent, where evidence in its support is manifestly false, or where 
the claim is frivolous or vexatious. All such cases, which in reality may constitute 
the majority of asylum claims in the UK, are now entitled to only one appeal to a 
special adjudicator, unless the special adjudicator disagrees with the Secretary of 
State’s certification of a case.” The time limits for giving notice of appeal continue 
to be restrictive: two days under certain conditions (primarily, where the applicant is 
in custody); seven days where such conditions do not obtain.26 

A telling change was made to the case determination times by the new procedure 
rules, the Asylum Appeals (Procedure) Rules 1996. Under the 1993 mules, the 
special adjudicator was expected to decide standard appeals within 42 days of 
notice of appeal; within seven days for ‘without foundation’ cases. The KPMG 
report clearly established that such time limits were rarely adhered to for a number 
of reasons, one of which was the delay by the Home Office’s Appeals Support 
Section in sending the appeal papers to the Immigration Appellate Authorities: ‘It 
took an average of 63 days between an appeal being lodged with the Home Office 
and the appeal papers being received by the IAA, with a range from 3 to 271 
days.’2”7 The 1996 rules call upon the special adjudicator to decide a standard 
appeal within 42 days of receipt of certain documents forwarded by the Home 
Office, or within 10 days if it is an in-country certified claim.8 Recognition has 
therefore been given to the delays caused to the appeals process by the Home 
Office’s own departments. It remains to be seen whether this improves the 
efficiency of case preparation by the Home Office, or whether delays will continue 
to occur. 

During debate on the Bill, one provision in section 1 proved particularly 
contentious: the so-called ‘white list’ which grants power to the Secretary of State 
to designate by statutory instrument? ‘a country in which it appears to him that 


25 Ifthe special adjudicator disagrees with the Home Secretary’s certification, the applicant may appeal 
to the Immigration Appeals Tribunal: Asylum and Immigration Act 1996, s 1, new para 5(7). If the 
special adjudicator agrees that there is not a well-founded fear of persecution for a 1951 Convention 
reason and that the Secretary of State’s certification of the case is correct, the applicant’s only 
alternative is to seek judicial review of the special adjudicator’s decision. 

Asylum Appeals (Procedure) Rules 1996, r 5. 

n 20 above, 15. 

Asylum Appeals (Procedure) Rules 1996, r X1) and (2). 

Following a House of Lords amendment, it was agreed that the first such order be by the positive 
resolution procedure; subsequent orders will be by negative resolution: Asylum and Immigration Act 

1996 s 1, new paras 5(8) and 5(9). 
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there is in general no serious risk of persecution’.® The inclusion of a white list in 
the Act raises serious questions about Home Office policy on a number of counts. 
The wording of the relevant clause is peculiar. Its listing of countries in which 
there is ‘in general no serious risk of persecution’ (emphasis added) does seem to 
imply some risk of persecution in such countries. The then Minister of State for the 
Home Office provided the following explanation: ‘Clause 1 provides for the 
designation of countries where it appears that there is in general no serious risk of 
persecution. That involves making a judgement as to whether the general risk of 
persecution in a particular country is sufficiently low to warrant designation.’?! 
Such clarification has provided little assurance. For some, the very existence of a 
white list runs counter to the spirit of the 1951 Convention, which anticipates that 
refugee status should be determined on an individual basis. Conservative ministers 
were at pains to allay fears that claims from ‘white listed’ countries would not 
receive the requisite individual assessment. They stressed that every claim would 
continue to be considered on its own merits: ‘Designation under the provision ... 
will not be a blanket ban on applications from the nationals of designated 
countries. It will merely create a rebuttable presumption against the application ... 
claims will still be considered on their individual merits.’>? The belief persists, 
however, that Home Office caseworkers will be unable to escape the inevitable 
presumption that designated countries are ‘safe’, that consequently asylum 
applications from countries selected for the list are not well-founded and that a 
quick rejection is called for.* 

In any event, unsuccessful ‘white list’ applicants are required to give notice of an 
appeal within the truncated time-limits: two days if in detention and there has been 
personal service on the detainee of the decision; seven days for other in-country 
cases.34 The chances of succeeding on appeal are very limited. The applicant will 
only win the case on appeal by persuading the special adjudicator to disagree with 
the certification; this is a difficult task since the adjudicator is unable to oppose the 
certificate on the grounds that there may be, in his or her view, serious risk of 
persecution in the country concemed and that the country should not be listed.35 
The first order designating countries in which it appeared that there was no serious 
risk of persecution was issued in October 1996.35 The list included Bulgaria, 
Cyprus, Ghana, India, Pakistan, Poland and Romania. While this first list was 
adopted by Parliament through the affirmative resolution procedure, and should 
therefore have received careful scrutiny, the inclusion of some of the named 
countries has provoked concern. Amnesty International, for example, has provided 
evidence of serious human rights infringements in India and Pakistan, and 
suggested that the criterion for inclusion on the list was related more to the 
numbers of asylum seekers a country produces than to its human rights situation.” 
Ever since the idea of a ‘white list’ was first articulated, Amnesty International has 
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been fearful that certain countries about which it has grave misgivings will be 
added to the list, and will receive inadequate scrutiny under the negative resolution 
procedure. 

Section 1 of the 1996 Act does include an important caveat: if evidence is 
adduced in support of a claim that there is ‘a reasonable likelihood that the 
appellant has been tortured in the country or territory to which he is to be sent’, the 
case is removed from the fast track provisions.38 The inclusion of a torture 
provision was initially rejected in Commons committee, despite it being pointed 
out that an individual could suffer torture for a non-Convention reason and be 
outside the ambit of refugee protection. The Lords, by contrast, were more 
supportive of a separate clause on torture and introduced an amendment. 
Nevertheless, the government’s formulation, as set out in section 1, did not meet 
with the agreement of all: Baroness Williams and Lord McIntosh, for examples 
argued in favour of a broader definition that did not just include past torture. 


‘Safe’ third country cases 


Sections 2 and 3 of the Act deal specifically with the handling of so-called ‘safe’ 
third country cases. Safe third country cases involve claims in which the applicant 
has travelled from the country of origin (the first country) to the country in which 
the asylum application is lodged (the second country) via a third country which is 
deemed ‘safe’ and in which it is considered the applicant should have lodged his or 
her application. Where the Secretary of State certifies that certain conditions 
apply,*! and that the case in question involves a safe third country, he or she may 
return the asylum applicant to the third country without substantive consideration 
of the case. Furthermore, where the third country is an EU member state or is 
‘designated’, the applicant will have no in-country right of appeal. Countries which 
have been designated by order are the United States, Canada, Norway and 
Switzerland. 

The removal of an in-country right of appeal in these cases was heavily 
criticised. The Asylum and Immigration Appeals Act 1993 had established a 
procedure whereby every applicant was assured an in-country appeal right, thereby 
improving the position prior to 1993 when certain applicants could only lodge their 
appeals from abroad.‘ It seemed to indicate an element of either confusion or 
panic in Home Office asylum policy that a universal in-country right of appeal was 
introduced only to be withdrawn within three years. An examination of practice in 
the period following the 1993 Act provides a partial explanation for the decision to 
alter appeal rights in third country cases. Most ‘without foundation’ cases, that is 
cases which were ‘fast-tracked’, were ‘safe’ third country cases. Once the Home 
Office had refused to examine a case substantively, on the grounds that it was a 
third country case,*3 the applicant had a right to appeal to the special adjudicator 
while still in the UK. The special adjudicator’s task was to establish whether the 
third country concerned was ‘safe’ for the applicant in question. Though the 
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special adjudicator could allow appeals in the applicant’s favour where he 
disagreed with the Secretary of State’s certification, it soon became apparent that 
the more usual practice to be adopted by special adjudicators was to refer the case 
back to the Home Office for reconsideration, an option not available under the new 
legislation.“ 

It is clear from the asylum statistics for 1994 and 1995 that special adjudicators 
made good use of this option, a fact which clearly irritated the then Home 
Secretary, Michael Howard. During the second reading of the 1996 Bill, Howard 
claimed that only four per cent of the 1994 without foundation appeals were 
successful and that the high percentage of cases returned to him (26 per cent) was 
due to ‘the length of time that had elapsed since the arrival in the United Kingdom 
for the person concerned.’*5 The same argument might be applied to 1995, when 
3.5 per cent of without foundation cases were successful and 21 per cent were 
referred back to the Home Office for reconsideration.“ However, Howard’s 
suggestion that the cases returned for reconsideration ‘could no doubt have been 
removed to a third country had their claims been dealt with promptly’4” is not quite 
accurate, since there is evidence that cases were returned by special adjudicators 
for substantive consideration for a number of reasons, ranging from the unsafety of 
third countries to lack of opportunity to apply for asylum in the third country. 

Following the amendments introduced by the 1996 Act and the Asylum Appeals 
(Procedure) Rules 1996, asylum applicants who are deemed to have arrived from 
an BU third country (the majority of third country cases) are now required to leave 
the UK and will have 28 days from the time of departure in which to lodge an 
appeal;49 in addition, the applicant will have to gain access to legal advice and 
assistance following removal in order to conduct his or her appeal from abroad. 
There is always the possibility that the third country may remove the asylum 
seeker prior to determination of the UK appeal, but this did not appear to concern 
government ministers, as indicated by a Home Office representative in committee: 
‘I accept that there might be cases in which the asylum seeker’s application in 
France, for example, is processed, and the applicant removed elsewhere before the 
UK appeal is over, but it does not follow that France will have acted contrary to the 
1951 convention.’ Amnesty International’s evidence suggests that the removal of 
an in-country right of appeal will greatly increase ‘the risk of individuals being 
returned to countries where they face imprisonment, torture or death.’5! 

Access to appeal is not hindered solely by removal. Since the Secretary of State 
must certify. that an asylum seeker has met the requisite conditions set out in 
section 2(2), it is possible to appeal on the basis that one or more of the conditions 
do not obtain.52 The grounds are that the person is a national or citizen of the 
country or territory to which he is to be sent; that his life and liberty would be 
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threatened in that country or territory by reason of his race, religion, nationality, 
membership of a particular social group, or political opinion; or that the 
government of that country or territory would send him to another country or 
territory otherwise than in accordance with the Convention.*? In general, it will be 
difficult to prove on appeal that the Secretary of State has falsely issued a 
certificate and therefore an asylum seeker may be constrained to seek an 
alternative remedy, particularly in view of the fact that in third country cases the 
applicant will no longer be in the UK. 

Judicial review of the Home Secretary’s decision is available in appropriate 
cases and may be sought prior to removal.™ In a recent test case, R v Secretary of 
State for the Home Department and Immigration Officer, ex parte Canbolat,55 the 
applicant sought to challenge by way of judicial review the Secretary of State’s 
‘safe’ third country certificate, granted in line with section 2 of the 1996 Act. In the 
Divisional Court, it was held that the Secretary of State was not required to give 
detailed reasons for not considering France to be an unsafe country: the reasons 
given were ‘adequate’. The evidence provided did not establish that the Secretary 
of State’s certification of France as a safe country was irrational. The decision in 
Swati% that, in general, the appeal process should be exhausted before judicial 
review is sought appeared to apply, though the judge did recognise the difficulties 
of enforcing the Swati principle too rigidly in cases such as Canbolat. On appeal to 
the Court of Appeal, Lord Woolf suggested with greater conviction that judicial 
review was an option under certain circumstances: 

If ... [the country to which a prospective appellant was to be sent] did not protect his rights, 

then the value of the right of appeal exerciseable only from abroad in practice was likely to 

be highly speculative since such a country could well remove him from their territory before 
he had time to exercise his right of appeal to a special adjudicator in this country. It was 
because of that restriction on the right of appeal that it was appropriate to challenge by way 
of judicial review the grant of a certificate of the Secretary of State without first exhausting 
the process of appeal under section 3.57 


Criminal sanctions 


Immigration offences and police powers 

European initiatives have been the driving force behind recent changes in national 
legislation on immigration and asylum; this is particularly true in the area of 
criminalisation of immigrants and asylum seekers. Intergovernmental fora have 
focused on illegal immigration since the mid-1980s, calling for, inter alia, carriers’ 
sanctions, checks on and expulsion of third-country nationals residing or working 
without authorisation in member states, and fingerprinting of asylum seekers. Most 
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member states have been prompt to respond and the UK has been no exception. 
1987 saw the introduction of a UK statute on carriers’ sanctions, while the Asylum 
and Immigration Appeals Act 1993 ushered in the right to fingerprint asylum 
seekers. The 1996 Act further promoted EU harmonisation by extending criminal 
powers in the asylum and immigration fields through new immigration offences, 
increased powers of arrest and restrictions on employers. 

Sections 4 to 7 of the Act deal with the new criminal sanctions. Whereas 
illegal entry was prohibited by section 24(1)(a) of the Immigration Act 1971, 
section 4 of the 1996 Act introduced a new offence: obtaining or seeking to 
obtain leave to enter or remain in the UK by means which include deception. In 
contrast to section 24(1)(a) of the 1971 Act, where the offence is ‘knowingly’ 
entering in breach of deportation or without authority, the requirement in section 
4 of knowledge of the criminal offence on the part of the individual eoncemed is 
not so clear-cut. Whereas the use of the word ‘deception’ may suggest 
knowledge, the entrant may commit the offence by other means which do not 
include deception and may not involve mens rea. As Baroness Blatch said, ‘those 
who unwittingly practise deception — in other words those whose intention was 
not to be deceitful — are covered’.*8 This provision has raised concern since it 
appears to contradict the United Nations High Commission on Refugees 
(UNHCR)’s position on false statements and documentation. In its Handbook 
on Procedures and Criteria for Determining Refugee Status,° the UNHCR 
advises that ‘untrue statements by themselves are not a reason for refusal of 
refugee status and it is the examiner’s responsibility to evaluate such statements 
in the light of all the circumstances of the case’ (para 199). Section 4, however, 
makes no allowance for the need of some asylum seekers to travel without or on 
false documentation, nor of the possibility that an applicant may, on arrival, ‘be 
afraid to speak freely and give a full and accurate account of his case’. In both 
cases, the applicant could be found guilty of a criminal offence despite state- 
ments from the previous government that it was not its intention to criminalise 
those who have unwittingly gained entry by deception, that the individual 
concerned would have to practise deception to gain leave to enter or remain and 
that the deception would have to be material.® 

The influence of intergovernmental discussions on immigration and asylum is 
revealed clearly in section 5, which targets the growing problem of immigration 
racketeering. In amending section 25(1) of the Immigration Act 1971, the 
provision creates two new offences: knowingly assisting an individual to enter the 
UK where the assistant knows or has reasonable cause to believe that the individual 
is an asylum applicant; and knowingly assisting an individual to obtain leave to 
remain in the UK by means which the assistant knows or has reasonable cause to 
believe include deception. While two possible defences were incorporated by 
section 5(2) of the 1996 Act, they are phrased in such a way as to leave open to 
question the extent of their application. It is first stated that those who assist 
asylum seekers to enter or remain in the UK other than for gain, and bona fide 
refugee organisations, are exempt;® likewise, anything done in relation to a person 
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who is detained or who has been granted temporary admission is outside the ambit 
of the new offences.“ The meaning of these two provisions is not altogether 
apparent. The government refused to provide a formal list of bona fide organisations 
but did give examples of the types of organisations which it intended to be covered 
by section 5(2): the Refugee Legal Centre, the Refugee Council, Asylum Aid, the 
Refugee Asylum Project and the Immigration Advisory Service.® Lawyers were 
omitted and, as a result, there was a view in some quarters that the provision of legal 
advice might not be covered by the defence. During the committee stage in the 
House of Lords, the government introduced the second defence to address some of 
the concerns raised in this regard by members of both Houses. Though there was an 
admission that the ‘defences were incomplete in as much as they do not protect those 
people such as lawyers who have a legitimate and lawful interest in providing 
advice, assistance and representation to asylum seekers who have applied for asylum 
on arrival in the United Kingdom’ ,© the amendment does not appear to cover all 
scenarios, in particular where a lawyer’s client is an illegal entrant. 

In addition to the creation of new immigration offences, the 1996 Act has 
increased the powers of the police and of immigration officers. Alongside illegal 
entrants and persons refused leave to enter, overstayers, those involved in decep- 
tion or who breach conditions in relation to their leave may be arrested without 
warrant on reasonable suspicion that an immigration offence has been 
committed.*” Search powers have also been extended® and penalties increased 
for immigration offences from level 4 (£2,500) to level 5 (£5,000).% 


Employment provisions 
The area of criminal liability that gave rise to the greatest concem was the 
introduction of penalties on employers. This provision, found in section 8, created 
a new criminal offence: the employment of a person ‘subject to immigration 
control’. Simply stated, section 8 makes it a criminal offence for employers to 
employ persons who require leave to enter or remain and who are not permitted to 
work.” Though in practice this group of persons may be relatively small, the 
employer is forced to check the documentation of prospective employees in order 
to avoid conviction. The maximum penalty is a fine of £5,000. As long as the 
employer can show that the employee produced a document of a type specified by 
order’! before the employment began, and that the document was kept or a copy 
made, the employer has a defence.72 

The unanswered question is the extent to which the new legislation will 
encourage discrimination. The Commission for Racial Equality suspects that 
section 8 may ‘tempt employers to discriminate on racial grounds, triggering a 
dangerous downtum in race relations at the workplace’.7?3 It is feared that 
eee 
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employers are unlikely to carry out immigration checks in a manner which is 
‘racially or culturally neutral’’* and may avoid compliance with the Act by only 
employing individuals whom they view as posing fewest immigration problems, ie 
white employees. To alleviate such concerns, the government promised to issue 
guidance to employers on the workings of the new Act; in December 1996, a 
month before section 8 came into force, the Home Office issued its booklet: 
Prevention of Illegal Working: Guidance for Employers. Here an attempt is made 
to explain to employers how to avoid racial discrimination: it includes the 
following: ‘Remember that the population of the United Kingdom is ethnically 
diverse. Most people from ethnic minorities are British citizens. Many were born 
here. Most non-British citizens from the ethnic minorities are entitled to work 
here.’75 Arguably, if section 8 is to have an impact, it will be among employers 
who recruit extensively from ethnic minorities; such employers may deem it more 
expedient to review their recruitment policies than implement a system by which to 
check documentation. 

The current Home Secretary suggested in a pre-election statement that a Labour 
government would not implement section 8.76 His Parliamentary Under-Secretary, 
Mike O’Brien, confirmed that section 8 was ‘being reviewed’ and that ‘all pre- 
election commitments would be upheld’.7’ At the time of writing, however, there 
has been no public announcement on the non-implementation of section 8 and the 
Home Office has advised that employers should presume that the law would be 
enforced until it is amended or new policy announced. 


Restrictions on benefits and housing 


Social security benefits 

For many, the most pernicious provisions of the Act are those relating to social 
security changes. The former Secretary of State for Social Security, Peter Lilley, 
made it clear in his address to the Conservative Party conference in October 1995 
that amending legislation would be introduced to restrict the entitlement of asylum 
seekers to social security benefits. ‘Britain should be a safe haven, not a soft 
touch’, he intoned to applause.* A number of benefits were targeted: in particular 
child benefit, housing benefit, income support and council tax benefit. It was 
calculated that as a result of these changes the Treasury would make savings to the 
social security budget in the region of £200 million. 

The government assumed that in the case of all changes to benefit entitlement, 
other than that of child benefit, secondary legislation would suffice. As a result, the 
original Bill carried a clause depriving ‘immigrants’ of entitlement to child 
benefit.” Regulations were also issued. These were due to come into force on 8 
January 1996 but would have had retrospective application to 12 October 1995. It 
was intended that anyone who sought asylum following entry to the UK after 12 
October 1995, or who was appealing against a refused asylum application, would 
have been disqualified from receiving income support, housing benefit and other 
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social security benefits. At the time, it was estimated that these provisions would 
result in 6,000 to 14,000 people being rendered homeless. Refugee-support 
agencies were not alone in their forthright condemnation of these proposals: two 
Conservative-run London councils, Westminster and Hammersmith & Fulham, 
expressed grave concems about the plans and commenced judicial review 
proceedings. Such councils feared the implications for their own budgets of cut- 
backs in government spending on asylum seekers, since they still had certain 
outstanding legal obligations towards asylum seekers, in particular children and the 
vulnerable. 

Faced with opposition from both sides of the political divide, the Social Security 
Secretary agreed not to apply the regulations retrospectively, but refused to 
countenance scrapping the proposals. The new date for the removal of benefits was 
set at 5 February 1996% and Mr Lilley tried to appease anxious councils by 
promising to assist them with extra costs which might arise from their continuing 
obligations under the Housing Act 1985 and the Children Act 1989. The Joint 
Council for the Welfare of Immigrants (JCWD) instigated legal action against the 
government on the basis that the statutory instrument implementing changes was 
invalid. In June 1996 the Court of Appeal agreed, stating that ‘The regulations ... 
were so uncompromisingly draconian in effect that they must be ultra vires. 
Parliament could not have intended a significant number of genuine asylum 
seekers to be impaled on the horns of so intolerable a dilemma: the need either to 
abandon their claims to refugee status or alternatively to maintain them as best they 
could but in a state of utter destitution.’8! Despite the unequivocal language of the 
judiciary, the government immediately announced its intention to rush through 
emergency legislation, to be incorporated in the Asylum and Immigration Bill, to 
exclude benefits from all applicants who did not claim asylum on arrival or who 
were not assisted by a ‘state of upheaval’ declaration. 

The Bill was at that time in the House of Lords and there was some expectation 
that the Lords might reject the new benefit changes. In the event, on a close vote of 
158 to 155, they chose instead to support an amendment allowing newly arrived 
asylum applicants three days in which to lodge a claim. The House of Commons 
overtumed the Lords’ amendment during an animated debate. Sir Ivor Lawrence, 
in support of the then government, asserted impatiently that ‘all [asylum seekers] 
have to say when they arrive is, ‘‘Asylum’’. They do not have to say any more 
before we give them benefits, housing benefits, health benefits, education benefits. 
All they have to do is say, “Asylum”, and if they cannot ‘“‘speaka da English” — 
all they have to do is indicate that they cannot speak English, and the immigration 
authorities will provide them with somebody who will translate for them.’® This in 
a speech protesting how united the House was against racism. On return to the 
Lords, the proposal for three days grace was rejected; Labour claimed that the 
Conservatives’ victory was down to hereditary peers who had been rallied for the 
final vote but who had been absent from earlier debates.83 Section 11 provides that 
regulations may be made excluding any persons who have applied for asylum from 
entitlement to specified benefits. Schedule 1 to the Act ensures that the Social 
Security (Persons from Abroad) Miscellaneous Amendments Regulations 1996, 
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which were the subject of the JCWI court case, are amended to meet the judge’s 
criticism that they were ultra vires the Asylum and Immigration Appeals Act 1993. 
The 1996 Act brings the Regulations into force from the time of Royal Assent. 


Housing and homelessness 

Although the Asylum and Immigration Appeals Act 1993 introduced quite radical 
changes to the homelessness legislation with regard to asylum seekers, limiting the 
duty of housing authorities to provide housing, the government decided to 
introduce further restrictions in 1996. 

Section 9 of the 1996 Act and its accompanying order, the Housing Accom- 
modation and Homelessness (Persons subject to Immigration Control) Order 
1996, clarify that only persons granted refugee status, exceptional leave to enter 
or remain, or who have unconditional leave to enter or remain may be eligible for a 
tenancy or licence to occupy under the housing legislation.85 Furthermore, the 
same categories will be eligible for accommodation and assistance under the 
homelessness provisions of the Housing Act 1996. Asylum seekers may also be 
eligible under the homelessness part of the Housing Act 1996, but only if they fall 
within the class of persons designated by the Order; that is, persons who claim 
asylum on arrival and those who claim asylum within three months of an upheaval 
declaration by the Secretary of State.* In other words, asylum seekers are only 
eligible for housing if they are receiving benefits. Those who fail to claim asylum 
immediately on arrival will receive no financial assistance and will have no 
accommodation, unless housed by charitable or church organisations. 

In addition, the housing legislation was updated; it now includes the provision in 
the Asylum and Immigration Appeals Act 1993 excluding asylum seekers from 
eligibility for housing assistance where they have accommodation ‘however 
temporary’ in the United Kingdom.®’ The Housing Act 1996 also provides that a 
person can only be homeless if he or she has no other accommodation available in 
the UK or elsewhere.® If interpreted strictly, this provision could be used to deny 
certain asylum seekers accommodation despite their eligibility to apply as 
homeless. There is no explanation for such a policy other than that of deterrence; 
the government hoped the message would filter back to countries which produced 
large numbers of asylum seekers and that the UK would be viewed as ‘a haven, not 
a honeypot’ .8? 

Government plans to restrict access to housing were as widely condemned as 
restrictions to benefit entitlement. In a major decision in October 1996, R v 
Hammersmith and Fulham LBC, ex parte M, Mr Justice Collins held that a 
destitute asylum seeker who had no money and lacked the means by which to 
support him or herself may be ‘in need of care and attention’ within the meaning of 
section 21(1}(a) of the National Assistance Act 1948.% That section specifies that: 


a local authority may with the approval of the Secretary of State, and to such an extent as he 
May direct, make arrangements for providing: 
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(a) residential accommodation for persons aged 18 or over who by reason of age, illness, 
disability or any other circumstances are in need of care and attention which is not otherwise 
available to them. 


The case involved the refusal of housing to destitute asylum applicants by three 
London councils. The judge found that a duty did fall upon local authorities to 
provide ‘at least shelter, warmth and food’ to the applicants. It was, in his view, 
impossible to believe that Parliament intended that an asylum seeker, who was 
lawfully here, should be left destitute, starving and at risk of grave illness and even 
death because he could find no one to provide him with the bare essentials for life. 
In the light of this judgement, affected councils realised that they would have to 
bear the financial burden, which they feared would be considerable. They appealed 
against the decision, contending that section 21(1)(a) of the National Assistance 
Act 1948 applied to the elderly, the sick and the disabled but not to asylum seekers. 
Their efforts were to no avail; the Court of Appeal held that the reference in section 
21(1a) to persons who by ‘any other circumstances are in need of care and 
attention’ could be used to apply to asylum seekers.?! In an attempt to minimise 
their expenses, some local authorities resorted to making cash payments to asylum 
seekers rather than provide services such as meals and toiletries. The Secretary of 
State for Health considered that cash payments were not lawful and the courts 
agreed: section 21(1Xa) did not envisage the making of cash payments.” 

Unlike the JCWI judgement, which had flouted the wishes of the then 
government, but which had been effectively overturned through primary legislation 
in the form of the Asylum and Immigration Act 1996, the National Assistance Act 
cases could not be so easily ignored. Local authorities, having been forced into 
appealing against the decision before they could realistically turn to the 
government for support, now argued for financial assistance towards the costs of 
providing shelter. A special accommodation grant was agreed (£165 a week for 
single adults), two other types of grant being already available (for unaccompanied 
children and for children accompanied by adults). In July 1997, the new Labour 
government was asked how much was paid to local authorities in 1996-1997 as a 
result of the National Assistance Act 1948; the answer given was £5.6 million.” At 
the same time the new government predicted grants to local authorities in the 
region of £85 million for the current financial year™ — an extraordinary outcome 
for legislation ushered in as a vital cost-saving device capable of delivering £200 
million to the social security budget. 

In the wake of the National Assistance Act 1948 cases, the then Labour 
opposition was highly critical of the Conservative government’s policy on benefits 
and housing. Some called for the restoration of benefits for all those pending the 
outcome of their appeals.% As recently as 8 July 1997, a Labour government 
spokeswoman in the House of Lords declared: ‘I was personally delighted when I 
learnt what the previous Government apparently did not comprehend at the time, 
that as a result of the National Assistance Act 1948 and the court ruling of last 
October, no one in this country need be left destitute when they cannot remedy 
their plight.’ Yet this comment was made in apparent disregard for the 
unequivocal statement of the previous day by the new Minister of State for Health, 


91 R v Westminster CC, ex p A and others CA 17 February 1997 

92 R v Secretary of State for Health, ex p Hammersmith & Fulham LBC 9 July 1997. 
93 HL Deb vol 581 Written Answers col 158 22 July 1997 

94 HL Deb vol 581 col 536 8 July 1997. 

95 HC Deb vol 291 col 842 5 March 1997. 

96 HL Deb vol 581 col 535 8 July 1997. 
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Baroness Jay, that “The Government are seeking leave to appeal against the 
decision of the Court of Appeal in Regina v Westminster City Council and others 
ex parte A and others, concerning the use of the National Assistance Act 1948 to 
make provision’ for the accommodation of asylum seekers.’ Those advocating 
immediate change must look on with disquiet as a Labour government, so 
vociferous while in opposition against the removal of benefits, proposes to appeal 
the only safety net against destitution for many asylum seekers. 


Conclusion 


According to former Conservative ministers, the ‘firm but fair’ Asylum and 
Immigration Act 1996 promised much: it would strengthen asylum procedures so 
that bogus claims and appeals could be dealt with more effectively; it would 
combat immigration racketeering and it would reduce economic incentives which 
attract people to come to the UK in breach of immigration laws.* In addition, 
corresponding changes to social security regulations would result in valuable 
savings to the Treasury. Yet if the success of the Act is to be measured by its 
statistical record, it does not live up to these expectations: the current backlog of 
undecided asylum applications stands in excess of 50,000; asylum appeals are on 
the increase; human smuggling is a continuing problem; it is predicted that the total 
cost of housing destitute asylum seekers, as a direct consequence of changes in 
benefit and housing rules, will be in the region of £100 million.’ 

To date there has been little to distinguish the asylum policies of the outgoing 
Conservative and incoming Labour governments. Despite unambiguous promises 
in opposition, the Labour goverment has not proceeded to reverse the 1996 
measures; instead, the immigration minister, repeating a slogan with overtones of 
the previous Home Secretary, has announced a wide-ranging ‘study’ of the asylum 
process with a view to establishing a system which is ‘fair, fast and firm’. The 
outcome of this review may provide the first indications of the extent to which the 
thetoric of opposition will be translated into concrete government policy on 
immigration and asylum. 





97 HL Deb vol 581 Wntten Answers col 62 7 July 1997 

98 HC Deb vol 268 col 699 11 December 1995 

99 Depending on the source, figures range between 76,000 in March 1997 (Home Office Statistical 
Bulletin, Asylum Statistics UK 1996, 22 May 1997) and 52,000 (Home Office Press Release, 21 
August 1997). 

100 HL Deb vol 581 col 536 8 July 1997. 
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Making Sense of the Crime (Sentences) Act 1997 
Ralph Henham* 


The Crime (Sentences) Act 1997! received the Royal Assent on 21 March 1997, the 
day Parliament was prorogued prior to the General Election on 1 May. Being 
conceived during a highly politicised era, the Act was the product of a series of 
reluctant compromises forced on the Home Secretary, Michael Howard, during the 
last stages of the Conservative administration. In essence, the then Labour opposition 
agreed to support seventeen Government Bills in return for his agreement to retain a 
House of Lords amendment to the Crime (Sentences) Bill giving judges discretion 
not to impose mandatory minimum sentences on domestic burglars and Class A drug 
traffickers in specified circumstances. The Act, did not have immediate effect and 
contained no dates for its implementation.? As it stands, the Act is, by common 
consent,’ the most profoundly unsatisfactory piece of populist sentencing legislation 
for many years. Nevertheless, for reasons as yet unclear,‘ the incoming Labour 
government has chosen to implement most of the Act’s provisions within the next 
few months. The Government’s intentions were revealed by the new Home 
Secretary, Jack Straw, in a Parliamentary Written Answer on 30 July 1997 and many 
of the provisions were brought into force with effect from 1 October 1997.5 In 
addition to examining some of the Act’s more controversial provisions, this note 
focuses on two important issues arising from the legislation. First, it analyses the 





*Notingham Law School. 

This note is based on a paper presented to the SPTL Criminal Justice Section at the annual conference in 
Warwick in September 1997. The author would like to thank the participants at that meeting for their 
helpful comments. 


1 Hereinafter referred to as ‘the Act’. Proposed changes to the Act contained in the Crime and Disorder 
Bill 1997 are not discussed in this note. 

2 However, the White Paper which preceded the Act, Protecting the Public: The Government's Strategy 
on Crime in England and Wales, Cm 3190 (London: HMSO, 1996) para 13.7 envisaged imple- 
mentation of proposals for automatic life sentences for serious violent and sex offenders and 
mandatory minimum sentences for drug traffickers in October 1997, and the remaining proposals for 
bonesty in sentencing and minimum sentences for domestic burglars in October 1999. 

3 The merits and demerits of the proposals have been debated at length in the academic literature and 
elsewhere since thelr announcement at the 1995 Conservative Party Conference and the publication of 
the White Paper, n 2 above, which preceded the Act. See, for example, Henham ‘Back to the Future 
on Sentencing: The 1996 White Paper’ (1996) 59 MLR 861 and ‘Anglo-American Approaches to 
Cumulative Sentencing and the Implications for UK Sentencing Policy’ (1997) 36 Howard Journal of 
Criminal Justice 261; Ashworth ‘Proposals for Major Sentencing Changes’ [1996] CLR 365 and 
‘Changes in Sentencing Law’ [1997] CLR |; Thomas, ‘The White Paper’ (1996) 2 Sentencing News 
6; ‘Honesty in Sentencing’ (1997) 1 Sentencing News 11, ‘Crime (Sentences) Act 1997’ and 
‘Viewpoint’ (1997) 2 Sentencing News 6-12, ‘Viewpoint’ (1997) 3 Sentencing News 11-12 

4 These issues are explored in a wider context by Brownlee ‘New Labour, new penology?’ Unpublished 
paper presented at the SPTL annual conference, University of Warwick, 1997. 

5 HC Deb. Written Answers cols 261—262 30 July 1997. The Crime (Sentences) Act 1997 (Commence- 
ment No 2 and Transitional Provisions) Order 1997 S 1 1997 No 2200 brought (inter alia) the 
following provisions of the Crime (Sentences) Act 1997 unto force with effect from 1 October 1997, 3 
1 (conditions relating to mandatory and minimum custodial sentences), s 2 mandatory life sentence 
for second serious offence) and s 3 (minimum of seven years for third class A drug trafficking 
offence). A comprehensive analysis of the Commencement Order appears in (1997) Sentencing News 
Supplement to Issue 3, 1-12. 
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historical development of the Act’s main restrictions on judicial discretion and 
suggests how these may have significantly adverse effects on the appeals process. 
Second it highlights particular areas where conflicts may arise between the Act’s 
anomalous provisions in the context of pre-existing sentencing law.® 


The Act’s provisions and their impact 


By far the most controversial provisions implemented are those drawn from the 
mandatory and minimum custodial sentences which appear in Part I of the Act.’ 
More specifically, mandatory life sentences for a second ‘serious offence’! are 
introduced by section 2 and minimum sentences of seven years for a third Class A 
drug trafficking offence by section 3.9 Section 2 fails to provide any additional 
public protection against dangerous offenders. For example, section 2(1)(b) 
requires that at the time the second offence was committed the offender had 
already been convicted of the first ‘serious offence’. Consequently, it is perfectly 
possible for an offender who commits a series of ‘serious offences’ resulting in 
conviction on the same occasion to escape a life sentence. Furthermore, many 
child-related offences, such as indecent assault, indecency with a child!® and child 





6 The analysis concentrates on mainstream appeals from the Crown Court to the Court of Appeal 
(Criminal Division) and the Attorney-General’s reference procedure under s 36 of the Cnminal 
Justice Act 1988, but excludes appeals from the magistrates’ court to the Crown Court, and the impact 
of judicial review and the European Court of Human Rights. 

7 In bis Written Answer n 5 above col 262, the Home Secretary stated ‘The previous Administration 
said that implementation of what became section 4 of the Act [minimum sentence of three years for 
third domestic burglary] would depend on the Prison Service’s capacity and available resources. They 
said, as an “example”, that these provisions could be implemented in October 1999. Because the 
relevant convictions do not count until the section comes into operation, very few people would be 
subject to the provisions of section 4 until 2001 Against this background, and given current pressures 
on prison capacity and available resources, it would not be practical to implement section 4 for the 
present. I shall, however, keep the matter under review’. (words ın brackets added). 

The Home Secretary further indicated that be would not be implementing the new carly release 
arrangements set out in ss 8 and 10-26 and related paragraphs of Scheds 4 and 5 The projected 
implementation and impact of the bonesty in sentencing and mandatory sentence proposals were 
discussed ın paras 13.5—-13.8 of the 1996 White Paper, although the figures were challenged by (iter 
alia) the Penal Affairs Consortium, Sentencing and Early Release: The Home Secretary's Proposals 
(London: Penal Affairs Consortium, 1995). Further, as pointed out by Lord McIntosh, HL Deb vol 
578 col 673, 18 February 1997, the memorandum on the financial effects of the Bill failed to 
distinguish between the consequences for the prison population of mandatory minimum sentences and 
arrangements for early release. 

8 Section 2(5) includes the following within the definition of a ‘serious offence’: 

(a) an attempt to commit murder, a conspiracy to commit murder or an incitement to murder. 

(b) an offence under section 4 of the Offences Against the Person Act 1861 (soliciung murder). 

(c) manslaughter. 

(d) an offence under section 18 of the Offences Against the Person Act 1861 (wounding or causing 
grievous bodily harm with intent). 

(e) rape or an attempt to commit rape. 

(f) an offence under section 5 of the Sexual Offences Act 1956 (intercourse with a girl under 13) 

(g) offences under section 16 (possession of a firearm with intent to injure), section 17 (use of a 
firearm to resist arrest) or section 18 (carrying a firearm with criminal intent) of the Firearms 
Act 1968. 

h) robbery, where at some time during the commission of the offence, the offender had ın his 
possession a firearm or imitation firearm. j 

9 Section 3(5) states that for the purpose of defining a ‘class A drug trafficking offence’ in the Act, 
‘class A drug’ has the same meaning as in the Misuse of Drugs Act 1971 and ‘drug trafficking 
offence’ means a drug trafficking offence within the meaning of the Drug Trafficking Act 1994 in 
England and Wales. 

10 The maximum penalty for this offence is increased to 10 years by section 52 of the Act. 
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„abduction are excluded from the list of ‘serious offences’ and several other 
anomalies exist.!! There is no conceivable logic in the fact that the second 
qualifying conviction need not be for the same kind of offence as the first, or that the 
first qualifying conviction need not have been committed at any particular age. In 
addition to the manifest moral and practical injustices which mandatory life 
sentences undoubtedly create,!? little thought appears to have been given to their 
relationship with existing law. For example there has been no mention or discussion 
of the criteria in Hodgson'3 and the substantial case law relating to the use of 
discretionary life sentences for dangerous offenders. '4 Similarly, no attempt has been 
made to explain how the new automatic life sentence will relate to the protective 
sentencing provisions contained in section 2(2)(b) of the Criminal Justice Act 1991. 
It is clear that there are offences which fall within the definition of ‘violent’ or 
‘sexual’ offence!> in the 1991 Act which are covered by the definition of a ‘serious 
offence’ in the 1997 Act and vice versa. The use of an imitation firearm to commit a 
robbery is a ‘serious offence’ according to section 2(5)(h) of the Act whilst having 
been held not to be a ‘violent offence’ for the purposes of section 2(2)(b) of the 1991 
Act.'6 Hence, the cucumber robber in Curry and Taylor! would receive an automatic 
life sentence under the Act, having already been convicted of a similar offence 
before, yet he would not qualify for an extended determinate sentence under section 
2(2)(b) of the 1991 Act. Paradoxically, robbery using a knife would not qualify as a 
“serious offence’ under the 1997 Act but would fall within the definition of a ‘violent’ 
offence for the purposes of section 2(2)(b) of the 1991 Act. 

The main offences covered by the introduction of mandatory minimum 
sentences for offenders convicted of drug trafficking offences involving Class A 
drugs are supplying, or possessing with intent to supply, and being knowingly 
concemed in the fraudulent evasion of the prohibition on the importation or 
exportation of a controlled drug. Under section 3(1Xc) of the Act each qualifying 
offence must have been committed after conviction for the previous offence and 
section 3(1)(b) provides that although the offender must have been 18 when 
convicted of the third qualifying offence, the two previous qualifying offences may 
have been committed at any age. No evidence was advanced in the 1996 White 
Paper to support the introduction of mandatory minimum sentences in this context 
which is all the more surprising given the existence of long established and well- 
known sentencing guidance in Aramah'® and its refinement in subsequent case- 


Il See Thomas (1997) ‘Viewpoint’ n 3 above, 11. 

12 See further discussion in Henham (1997) n 3 above. 

13 (1967) Cr App R 113. 

14 Discussed further by Thomas (1997) ‘Viewpoint’ n 3 above 10. 

15 Section 31(1) of the Criminal Justice Act 1991 defines a ‘violent offence’ as ‘an offence which leads, 
or is intended or likely to lead, to a person’s death or to physical injury to a person, and includes an 
Offence which would require to be charged as arson (whether or not it would otherwise fall within this 
definition)’. 

The list of ‘sexual offences’ in section 31(3) was amended by the Criminal Justice and Public Order 
Act 1994 Sched 9 para 45 which added burglary with intent to rape and relevant inchoate offences and 
removed procuring a non-criminal act of buggery between men and living on the earnings of male 
prostitution. For further analysis see Wasik and Taylor, Blackstone’s Guide to the Criminal Justice 
and Public Order Act 1994 (London: Blackstone Press, 1995) 24-25. 

16 See Palin (1995) Cr App R (S) 888, [1995] CLR 435 Contrast Cochrane (1995) 15 Cr App R (S) 708 
where a robbery was committed with a knife as 2 weapon where the Court of Appeal concluded that 
section 2(2Xb) did apply, since although there was no intention to inflict injury, the use of an 
unguarded blade was such that it was likely that injury would be caused if a struggle ensued. 

17 [1997] CLR 65. 

18 (1982) 4 Cr App R (S) 407 as amended by Bilinski (1987) 9 Cr App R (S) 360, Satvir Singh (1988) 10 
Cr App R (S) 402 and Aroyewumi and Others (1994) 16 Cr App R (S) 211. 
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law. If a problem regarding the application of the guidelines does exist in the 
Crown Court, then surely a preferable solution would be to extend the Attorney- 
General’s reference procedure to cover cases involving Class A drugs.'? With the 
emphasis being on the fact of conviction rather than the relative seriousness of the 
criminal activity on each occasion, anomalies are bound to occur. 

In its original form” the Crime (Sentences) Bill 1996 included a general 
exception which was applicable where either a mandatory or minimum custodial 
sentence was being considered under Part I; each relevant section applied unless 
the court was of the opinion that there were ‘exceptional circumstances’ which 
justified its not doing so. The inclusion of this exception mirrored the proposal in 
the White Paper?! which had subsequently been described as a ‘meaningless 
palliative’ by Lord Taylor CJ.” In subsequent debates during the passage of the 
Bill through Parliament, the Government was repeatedly asked to provide some 
examples of what ‘exceptional circumstances’ might include. During the Bill’s 
Second Reading in the Commons the Home Secretary Michael Howard suggested 
that a police informer might provide a suitable example of an ‘exceptional 
circumstance’,23 yet this did not seem to correspond with the scope of the 
exception as described in the White Paper, which referred to the need for the 
exception to be confined to ‘occasional-quite unforseeable circumstances’, which a 
police informer plainly was not. Baroness Blatch attempted to clarify the 
Government’s general intention during the Bill’s Second Reading in the House 
of Lords, and again in response to the proposed amendments which the 
Government were eventually forced to accept during the Committee Stage. During 
Second Reading Baroness Blatch said, ‘I would respond by quoting the noble and 
learned Lord, Lord Bingham of Cornhill, who said in a recent interview that 
“exceptional circumstances” meant very unusual at the very least. That is exactly 
what we want to achieve. Mandatory penalties will only have the salutary effect 
which we expect and intend that they should if they are imposed as a matter of 
course in the generality of cases.’*4 The amendments which were subsequently 
incorporated into the Act clearly stemmed from judicial concerns that-the original 
proposals contained in the Bill would force judges to impose sentences which they 


a ee en LLU L 

19 See Thomas (1996) n 3 above 10. At present such offences may only be referred where charged as 
conspiracies There were only five such references between 1989 and 1996. (Figures kindly supplied 
by the Legal Secretanat to the Law Officers). 

20 As published on 24 October 1996. 

21 See paras 10.10, 11.3, 12.7. 

22 The Times, 24 May 1996 In a special debate on the White Paper in the House of Lords oa 23 May 
1996, Lord Taylor said ‘This saving clause did not feature in the original proposals for mandatory life 
sentences and has clearly been added to mitigate the manifest injustice of the policy. It does not do so. 
Simply to provide an “escape clause” for the most extreme cases of Injustice will not do . the 
proposal subverts the function of the court, which is to sentence according to the justice of each 
individual case, not to see whether it can be accommodated within a narrow exception and otherwise 
to take a sentence off the shelf’ HL Deb vol 572 col 1026 24 May 1996. 

23 HC Deb vol 285 col 914-915 4 November 1996. 

24 HL Deb vol 577 col 969 27 January 1997 See too col 1067. This failed to meet Lord Bingham’s 
fundamental objection and he re-iterated the thrust of the judiciary’s attack on the proposals: ‘And I 
must tell your Lordships that to an experienced criminal judge very little will appear to be genuinely 
exceptional while the facts of individual cases will be infinitely diverse, the broad patterns of cnminal 
behaviour are in the main repetitive as the seasons This qualification contains no route of escape from 
the vice of these proposals: it simply obliges the judges to choose between emasculating the statute 
and doing what they regard as injustice.” ibid col 989 

The Lord Chancellor, Lord Mackay, seemingly mus-interpreted the extent of the ‘exceptional 
circumstances’ exception as provided in the Bill and declared himself satisfied that — ‘Judges could 
escape what they saw as a restriction on their ability to match punishment with crime’, The Times 5 
November 1996. 
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believed to be unjust and represented an attempt to ‘provide a workable definition 
of judicial discretion’.* 

The framework finally adopted in the Act introduces conditions relating to the 
imposition of mandatory and minimum custodial sentences which according to 
section 1(1) have ‘effect for the purposes of setting out the basis on which the court 
shall carry out its sentencing functions’. Consequently section 1(2) provides that as 
regards section 2 (mandatory life sentence for second serious offence) ‘when 
determining whether it would be appropriate not to impose a life sentence, the 
court shall have regard to the circumstances relating to either of the offences or to 
the offender’ (emphasis added). Different wording is employed in section 1(3), the 
general condition affecting sentences passed under section 3 (minimum of seven 
years for third class A drug trafficking offence). Section 1(3) provides that ‘when 
determining whether it would be appropriate not to impose a custodial sentence 
[under section 3(2)] the court shall have regard to the specific circumstances which 
(a) relate to any of the offences or to the offender, and (b) would make the 
prescribed custodial sentence unjust in all the circumstances’ (emphasis added). 
These provisions must, therefore, according to section 1(1) provide the basis (or 
‘determining principle’) underlying the sentencing functions provided for in 
sections 2 and 3. Notwithstanding that different principles distinguish sentences 
passed under section 2 from those passed under section 3 there is unfortunately 
some inconsistency and incompatibility between the general conditions imposed in 
section 1 and the specific exemptions enumerated in sections 2 and 3 of the Act. 

Dealing first with section 2, the specific exception in section 2(2) provides that 
‘[t]he court shall impose a life sentence .. . unless [it] is of the opinion that there are 
exceptional circumstances relating to either of the offences or to the offender which 
justify its not doing so’ (emphasis added). The words ‘relating to either of the 
offences or to the offender’ were added by the House of Lords amendment.27 
Section 2(3) further provides that ‘where the court does not impose a life sentence, it 
shall state in open court that it is of that opinion and what the exceptional 
circumstances are’ (emphasis added). The general condition in section 1(2) makes 
limited sense without reference to the specific exception contained in section 2(2), 
which is merely an expanded version of the original ‘exceptional circumstances’ test 
contained in clause 1(2) of the Bill. As such section 2(2) does little more than state 
the obvious regarding the probable origins of any ‘exceptional circumstances’, since 
the problem remains that these must be such as to justify the court not imposing the 
mandatory sentence of life imprisonment. The general condition in section 1(2) 
refers only to the relevant circumstances being germane to the appropriateness of 
the court’s decision not to impose a life sentence and, therefore, adds nothing to the 
specific test in section 2(2) in terms of elucidating a rational basis with which to 
underpin the ‘exceptional circumstances’ test and its applicability. 

Thus the problem of deciding whether the sentencing court was justified in not 
imposing a life sentence for a second serious offence is not addressed by the Act. It 
is clear from comments made by Baroness Blatch that the Attorney-General’s 
reference procedure would be relied upon where the Attomey felt that the court 
had exercised its discretion to set aside the mandatory penalty in circumstances 
which were not exceptional.”8 It is particularly ironic that she envisaged a pivotal 





25 Lord Mcintosh HL Deb vol 578 col 332 13 February 1997. 

26 The Concise Oxford Dictionary definition. 

27 Amendment No 4 moved by Lord McIntosh HL Deb vol 578 col 362 13 February 1997. 
28 HL Deb vol 577 col 969 27 January 1997. 
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role for the Court of Appeal in this process, asserting that ‘I have no doubt that the 
Court of Appeal will, in any event, take advantage of an early opportunity to issue 
guidance on what do and do not constitute circumstances which are sufficiently 
exceptional to justify setting aside the (various) mandatory penalties.’?? This view 
was completely at odds with the approach taken by Lord Bingham. He envisaged 
a limited role for the Attorney-General’s reference, it being confined to those cases 
where a judge had failed to impose a life sentence in circumstances where. the 
safety of the public demanded it.?! In the event, the House of Lords in Committee 
accepted an amendment to the Bill moved by Lord Williams ensuring that the 
Attorney General can refer any case covered by sections 2 or 3 of the Act to the 
Court of Appeal if he regards the sentences as unduly lenient or if the mandatory 
penalty has not been imposed.*? This did not, however, resolve the central dilemma 
surrounding the nature of the judgment to be made by the Court of Appeal.%3 

Turning to section 3 (Class A drug trafficking) the relevant provisions after the 
amendments introduced in the House of Lord are as follows: 


(2) The court shall impose a custodial sentence for a term of at least seven years except 
where the court is of the opinion that there are specific circumstances which — 
(a) relate to any of the offences or to the offender, and 
(b) would make the prescribed custodial sentence unjust in all the circumstances. 

(3) Where the court does not impose such a sentence, it shall state in open court that it is of 
that opinion and what the specific circumstances are (emphasis added). 


A potential deficiency in the test set out in section 3(2) was identified by Lord 
McIntosh when he suggested that the words ‘specific circumstances’ would merely 
serve to limit the scope of the test of ‘unjust in all the circumstances’. For the 
government Baroness Blatch defended the reference to ‘specific circumstances’ on 
the basis that ‘they simply mean any circumstances that can be clearly defined and 
spelt out as specific’. This does not deal satisfactorily with the criticism, since 
although there is no doubt that any circumstance is susceptible to specific 
definition, the test in section 3(2) confines the court’s attention to circumstances 
which are specific in the sense of relating to ‘any of the offences or the offender’ 
and the need for these to make the prescribed sentence unjust in all the circum- 
stances. This indicates that there may indeed by other relevant circumstances, an 
interpretation not contradicted by section 3(3), which merely requires confirmation 


29 ibid. These comments related to the orginal wording in the Bill before amendments were proposed at 
the Committee Stage. 

30 See n 27 above 

31 ibid col 987. Furthermore, the Attommey General’s reference procedure does not extend to the offences 
of domestic burglary and class A drug trafficking, which were both onginally covered by the 
‘exceptional circumstances’ exception provided in the Bill. 

32 Sched 4 para 13 provides ‘At the end of subsection (2) of section 36 of the Criminal Justice Act 1988 
(review of sentencing) there shall be inserted the words ‘‘or failed to impose a sentence required by 
section 2(2), 3(2) or 4(2) of the Crime (Sentences) Act 1997’’.’ 

33 Thomas (1997) ‘Viewpoint’ n 3 above 11 suggests that the expression ‘exceptional circumstances’ is 
unlikely to be interpreted in the same way as ıt has in the context of suspended sentences, particularly 
since the factual situations with which a court will be confronted will be quite different. The reality 1s 
that many automatic life sentences would be avoided by charge or plea negotiations and the concept 
of ‘exceptional circumstances’ would be ‘stretched to breaking point’. Clarkson ‘Beyond Just Deserts: 
Sentencing Violent and Sexual Offenders’ (1997) 36 Howard Journal of Criminal Justice 284, 291 
makes the further important point that since the 1997 Act imposes a fixed list of ‘serious offences’ 
ignoring variations of harm and culpability, the exception will become the focus through which 
different levels of offence seriousness can be reflected. Consequently, the ‘exceptional circumstances’ 
exception could become the rule thereby completely frustrating the purpose of the reform 

34 HL Deb vol 578 col 333 13 February 1997. 

35 ibid col 354 
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in open court that the specific circumstances are those which have formed the basis 
of its decision not to impose a custodial sentence according to the test in section 
3(2). Moreover, the general condition in section 1(3) is incompatible with the test 
in section 3(2). It refers to the need for the appropriateness of the court’s decision 
not to impose the prescribed minimum term to be based on specific circumstances 
which relate to any of the offences or to the offender, and, being such as would 
make the prescribed custodial sentence unjust in all the circumstances. The 
condition is tautological in so far as it requires the appropriateness of not imposing 
a minimum sentence depend on the unjustness of the decision. 

As Thomas has pointed out,% another apparent exception to section 3 is achieved 
by an amendment to section 48 of the Criminal Justice and Public Order Act 
19947 that allows a court which takes into account an intention to plead guilty to 
pass a sentence which is not less than 80 per cent of the sentence which would 
otherwise be required by section 3. Thomas is also of the opinion that the widening 
of the ‘escape route’ in section 3(2) which allows the court not to impose a 
mandatory sentence if it is ‘unjust in all the circumstances’ does not apply in the 
case of section 2. In other words, the fact that an automatic life sentence might be 
‘unjust in all the circumstances’ cannot be treated as an ‘exceptional circumstance’ 
for the purposes of section 2. 

Section | is clearly unhelpful, since, far from explaining ‘the basis on which the 
court shall carry out its sentencing functions’, which would require an explanatory 
memorandum or statement of purposes,” it adds nothing and in effect confuses 
attempts to interpret the specific exceptions included in section 2(2) and 3(2). 
Section 27, the interpretation section, contains no reference to this issue, nor does it 
provide any contextual definition of key words used in section 1, such as the 
meaning of ‘appropriate’ in relation to ‘unjust’. The scope of the exceptions in 
sections 2(2) and 3(2) would be clarified by the deletion of section 1 and the 
omission of the words ‘in all the circumstances’ following ‘unjust’ at the end of 
section 3(2). The latter would mean that the correctness of any decision not to 
impose a mandatory minimum sentence could only be measured against any 
relevant specific circumstances. Alternatively, any reference to specific circum- 
stances in section 3(2) could be omitted and the subsections re-worded to provide 
maximum judicial discretion as follows: “The court shall impose a custodial 
sentence for a term of at least seven years unless the court is of the opinion that the 
prescribed custodial sentence is unjust in all the circumstances’. Similarly in 
section 2(2), the words ‘relating to either of the offences or to the offender’ 
following ‘exceptional circumstances’ could be omitted as provided in the original 
Bill. Although the logic of the Lords’ amendment was to ensure that judicial 
discretion was exercised in circumstances that remained consistent with the 
presumption in favour of mandatory sentences,” the attempt to confine the scope 
of ‘exceptional’ and ‘unjust’ to specific circumstances relating to the relevant 
offences or the offender is problematic. It reflects the compromise that sought to 
allow judicial discretion in circumstances where the rationale for mandatory 
minimum sentences was, in the Government’s view, overwhelming and did not 





36 Thomas (1997) ‘Crime (Sentences) Act 1997’ n 3 above 6. 

37 See para 17 of Sched 4 to the Act 

38 See for example section 5 of the Sentencing Act 1991 (Vic) discussed by Freiberg, ‘Sentencing 
Reform in Victoria: A Case Study’ in Clarkson and Morgan (eds), The Politics of Sentencing Reform 
(Oxford: Clarendoa Press, 1995). 

39 See Lord McIntosh n 34 above. 
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envisage any exceptional circumstances.“ Consequently, to introduce the fiction of 
a ‘presumption’ in favour of ‘mandatory’ sentences to facilitate widening the scope 
of judicial discretion was illogical, since sentences were either to be regarded as 
mandatory or they were not. 

According to Baroness Blatch*! (and the Home Secretary, Michael Howard*?) 
the House of Lords’ amendment was palpably a wrecking amendment which 
would ‘drive a coach and horses’ through the provisions in the Act. In the opinion 
of the judiciary however it represented a formula for salvaging an element of 
judicial discretion in a situation where Parliament had decreed that mandatory 
minimum sentences were to become the norm. As Lord Donaldson pointed out 
‘that is something quite different from the wide-ranging discretion which judges , 
have at present’.43 Paradoxically, the proposals represented a complete reversal of 
the position which the Government had supported as recently as 1990 in the White 
Paper that preceded the Criminal Justice Act 1991: “The Courts will properly 
continue to have the wide discretion they need if they are to deal justly with the 
great variety of crimes which come before them. The Government rejects a rigid 
statutory framework on the lines of those introduced in the United States or a 
system of minimum or mandatory sentences for certain offences’. In fact, such 
was the level of judicial indignation directed at the proposals that there were 
suggestions the Bill represented a further attack on the principle of judicial 
independence,‘ which had received similar affirmation in the 1990 White Paper.“ 
For example, during the Second Reading of the Bill in the House of Lords, Lord 
Woolf suggested that since the proposals for mandatory minimum sentences 
prevented judges from doing what they felt was necessary in the interests of 
justice, they upset the constitutional balance and if enacted would involve ‘the 
judiciary surrendering what has up to now been its traditional role ... It involves 
the legislature taking over what has hitherto always been accepted to be the proper 
role of the judiciary’.47 However, as Ashworth points out,® there is nothing 
intrinsically unconstitutional about the enactment of mandatory sentences, since 
the principle of judicial independence is essentially concerned with the 
maintenance of impartiality in the administration of justice rather than what is 
within the policy-making province of the courts which is the legitimate concern of 
Parliament. 

Nevertheless, principle would have been tested to the limits had the Home 
Secretary chosen to implement the ‘honesty in sentencing’ provisions contained in 
Chapter 1 of Part II of the Act and, more particularly, the continuity provisions in 





40 This position was adopted when the policy was originally announced at the Conservative Party 
Conference in October 1995 by Michael Howard. A concession to judicial discretion only appeared in 
the 1996 White Paper with the addition of an exception for ‘genuinely exceptional cases’. 

41 HL Deb vol 578 col 353 13 February 1997. 

42 Channel 4 News, 13 February 1997 

43 HL Deb vol 578 col 349 13 February 1997. 

44 Crime, Justice and Protecting the Public (London: HMSO, 1990) Cm 965 para 2.16 

45 See on this Ashworth ‘Sentencing and the Constitution’ (1990) 1 King’s College Law Journal 29 and 
Sentencing and Criminal Justice (London: Butterworths, 1995) 

46 Ashworth 1995 n 45 above, 45. The 1990 White Paper n 44 above para 2 | stated: ‘No Government 
should try to influence the decisions of the courts in individual cases. The undependence of the 
judiciary is rightly regarded as a cornerstone of our liberties. But sentencigg principles and 
sentencing practices are matter of legitimate concern to Government, and Parliament provides the 
funds necessary to give effect to the courts’ decisions.’ 

47 HL Deb vol 577 col 997 27 January 1997. 

48 n3 above (1997) 
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section 26.49 Although they remain on the statute book and could therefore be 
implemented at some future date, in this instance, reason appears to have prevailed 
and the Home Secretary instead stated that ‘[t]he same effect can be achieved in a 
far more clear and straightforward way by ensuring that judges and magistrates 
spell out in open court what the sentence they have imposed really means in 
practice’.* It is not proposed to rehearse the arguments relating to the introduction 
of ‘honesty in sentencing’ provisions into English sentencing law nor the specific 
provisions of the Act.*! However it should be noted that the Home Secretary’s 
proposed alternative to the Act’s provisions does not really address the wider issue 
implicit in the concept of ‘honesty in sentencing’ and what appears to have 
prompted the former Conservative government’s reforms in the first place. As with 
. Many other aspects of the criminal justice system there may be some substance in 
the argument that increased media attention has effectively focused the debate on 
sentence lengths whereas in fact, more generous systems of early release operated 
in the recent past.5? Furthermore, recent research has again confirmed that there is 
a public consensus in favour of ‘honesty in sentencing’,*? and, although improved 
information about how the present system operates may be desirable,™ it is 
unlikely to assuage the movement towards ‘populist punitiveness’* in sentencing 
policy. In as much as it is possible to determine how the Labour government will 
develop its alternative strategy, it is anticipated that it will develop proposals 
designed to achieve greater congruity between the court imposed sentence and the 
actual sentence served, in addition to alternative provisions to provide extended 
post-release supervision for violent and sexual offenders contained in the Crime 
and Disorder Bill 1997. As Brownlee has pointed out% these proposals are likely to 
be founded on a desire to ensure that there is progression in sentencing by 
+ Teflecting previous convictions in penal severity according to cumulative 


Be 


z sentencing principles.*’ This would have important implications for proportionality 
?} and the notion of progressive loss of mitigation.*8 
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I bave argued elsewhere that the Australian experience tends to support arguments in favour of 
mandatory requirements on the fudiciary to reduce sentence lengths to compensate for the abolition of 
parole (Henham (1996) n 3 above, 864). 

HC Deb Written Answers col 262 30 July 1997. 

These are admurably dealt with by Thomas (1997), ‘Honesty in Sentencing’ n 3 above See too 
Henham (1996) n 3 above, 861-865. 

A point made by Lord Carlisle during the Committee Stage of the Bill in the House of Lords HL Deb 
vol 578 col 678 18 February 1997. Most prisoners served only one-third of a custodial sentence under 
the pre-1991 Criminal Justice Act arrangements for parole and early release. 

See Hough ‘People Talking about Punishment’ (1996) 35 Howard Journal of Criminal Justice 191, 
and Ashworth and Hough’ Sentencing and the Climate of Opinion’ [1996] CLR 776. 

Ashworth and Hough, ibid 786, suggest that initiatives to educate should be directed at those who 
shape public opinion. 

See Bottoms “The Philosophy and Politics of Punishment and Sentencing’ in Clarkson and Morgan 
(eds) n 38 above, 40. Bottoms describes ‘populist punitiveness’ as ‘intended to convey the notion of 
politicians tapping into, and using for their own purposes, what they believe to be the public’s general 
punitive stance’ 

n 4 above. 

See further Henham ‘Cumulative Sentencing and Penal Policy’ (1995) 59 Journal of Criminal Law 
420. 

The notion of progressive loss of mitigation ensures that an offender with many previous convictions 
does not receive a sentence above the normal range of sentences appropriate for his present offence. 
The notion of a ‘ceiling’ for the offence thus places a limit on the importance attached to the 
repetition of conduct by asserting that the overall penalty should be proportional to the gravity of the 
conduct manifested in the present offence. 
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The Act does little to remedy the existing defects in our system of appeals 
against sentence and creates fresh difficulties. A fundamental issue remains the 
status and role of the Court of Appeal’s sentencing principles in the formulation 
of sentencing policy.59 Prior to the Criminal Justice Act 1991 it was widely 
accepted that the Court of Appeal, through the development of sentencing 
principles, possessed an effective mechanism for shaping sentencing policy in the 
inferior courts and providing a degree of internal coherence and consistency 
against a background of largely unfettered judicial discretion in sentence 
decision-making.®! However, the just deserts sentencing framework introduced by 
the Criminal Justice Act 19916 as part of the Government’s penal policy of 
‘punitive bifurcation’,®? imposed considerable restrictions on judicial discretion, 
whilst the Government itself, paradoxically, relied on the Court of Appeal™ to 
develop sentencing principles and guidance with respect to several key provisions 
contained in the Act. Most notable was the expectation that the Court of Appeal 
would interpret and develop guidance on the application of the custody threshold 
in section 1(2Xa) of the 1991 Act in a manner consistent with the intention, 
expressed in the 1990 White Paper, that custodial sentences should be used 
sparingly.65 As Ashworth and von Hirsch have convincingly argued, the Court 
of Appeal has consistently failed in this task and in addition has, particularly 
since Mussell,°’ neglected to provide adequate guidance in crucial areas of 
offending behaviour such as theft, handling, deception and child-related sexual 
offences. Similarly, exhortations by Lord Taylor LCJ in a Practice Statement 
timed to coincide with the implementation of the Criminal Justice Act 1991 
seemingly failed to persuade the judiciary to modify or adopt sentence lengths to 





59 See Henham ‘Sentencing Policy and the Role of the Court of Appeal’ (1995) 34 Howard Journal of 
Criminal Justice 218. 

60 See Thomas, Principles of Sentencing (London: Heinemann, 1979) ch 1. 

61 For criticism, see Wasik ‘Sentencing Disparity and the Role of the Court of Appeal’ (1981) 134 JPN 
348. 

62 For analysis of the White Paper which preceded the 1991 Act, see Wasik and von Hirsch ‘Statutory 
Sentencing Principles: The 1990 White Paper’ (1990) 53 MLR 508. For an excellent analysis of the 
sentencing implications of just deserts, see Galligan ‘Guidelines and Just Deserts: A Critique of 
Recent Trends in Sentencing Reform’ [1981] CLR 297. 

63 This expression is used by Cavadino and Dignan to describe the fact that the sentencing regime 
introduced by the 1991 Act ‘insisted that the non-custodial measures whose use was to be encouraged 
for less serious offenders were to be punitive rather than rehabilitative in intent and nature’. Cavadino 
and Dignan, The Penal System: An Introduction (London: Sage, 1997) 26. 

64 This was foreshadowed in the key role envisaged for the Court of Appeal in the 1990 White Paper: 
‘The new legislative provisions, the maximum penalties for each offence, the guidance from the Court 
of Appeal and the Attorney General’s new power to refer over-lenient sentences for very serious 
offenders to the Court of Appeal, should all contnbute to the development of coherent sentencing 
practice’ n 44 above, para 2.20. 

65 ibid paras 1.8, 1.11, 4.3. 

66 Ashworth and von Hirsch ‘Recognising Elephants: The Problem of the Custody Threshold’ [1997] 
CLR 187. The ‘right-thinking members of the public’ test adopted by the Court of Appeal from 
Lawton LJ in Bradbourn (1985) 7 Cr App R (S) 181, 183 to develop criteria for the imposition of 
custodial sentences under the 1991 Act is described as ‘vacuous’, 199. 

67 (1990) 12 Cr App R (S) 607. 

68 Ashworth (1997) n 3 above, 2 It 1s significant that the Court of Appeal in Brewster and others, The 
Times 4 July 1997 laid down sentencing guidance for domestic burglary, perticularly in view of the 
fact that section 4 of the Act ıs not to be implemented, at present, but kept under review The Lord 
Chief Justice’s guidance in Brewster does indeed state that domestic burglaries are, generally 
speaking, more serious if they are committed by persistent offenders, or if there is a pattern of repeat 
offending. Nevertheless, it remains to be seen whether or not the guidance will have any substantive 
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take account of the new early release provisions introduced by Part II of that 
Act. Notwithstanding these exhortations and as if to re-assert the principle of 
Judicial independence, the Court of Appeal in Johnson™® more recently made it 
clear that within the Court’s guidelines there was a great deal of judicial 
flexibility, and that judges might take many factors into account in arriving at a 
proper sentence, such as prevalence of particular crimes, deterrence, victim 
impact and especially aggravated offence behaviour. Reasons for departure from 
the tariff set by the Court of Appeal would, however, have to be clearly stated. 
Judicial reluctance to accept the constraints on judicial discretion imposed by 
the 1991 Act became evident virtually from the moment of implementation. Not 
only did the provisions themselves generate judicial hostility,”! but the Court of 
Appeal began to regard issues as relevant to assessing crime seriousness which 
were not directly compatible with just deserts.72 In the event, with the 
ascendancy of ‘populist punitiveness’, sentencing has become a highly 
politicised aspect of the ‘law and order’ debate with the judiciary frequently 
blamed for idiosyncratic? and inconsistent sentencing.”4 Against this 
background, an amendment to the Crime (Sentences) Bill was moved by Lord 
Williams during its Committee Stage in the House of Lords. This was designed 
to encourage the Court of Appeal to address the issue of inconsistent sentencing 
by providing a statutory requirement for it to consider and review sentencing 
practice.’> The proposed amendment was roundly rejected by Baroness Blatch 
on behalf of the Government on the basis that it was both restrictive and 
constitutionally inappropriate, since it purported to give the Court of Appeal a 
statutory role in the formulation of sentencing policy which was a usurpation of 
the executive and legislative function.’6 It is arguable, however, that if 
the proposed amendment would have been no more than a de facto statutory 
recognition of the present position where, by implication, the responsibility for 
large tracts of sentencing policy, such as the determination of appropriate tariffs 
for a substantial number of offences within the 1991 Act just deserts framework 
and the establishment of guideline judgments for specific offences, has devolved 


impact on sentencing levels for domestic burglary since it does little more than summarise the 
existing sentencing framework, its subsequent interpretation and factors already taken into account in 
current sentencing practice. It is arguable that the most successful recent sentencing guidance has 
been that which relates relevant factors to assessing penal severity and sentence lengths (for example, 
Barrick (1985) 7 Cr App R (S) 142). However, where the justification for a custodial sentence might 
depend very largely on the subjective impact of aggravating factors such as the loss of items of 
Particular value to the victim, feelings of violation and insecurity, or fear caused to the victim during 
the course of a burglary, the task becomes much more difficult. 

69 See Dingwall ‘Why New Guideline Judgements are Needed after the Criminal Justice Act 1991’ 
(1996) 2 Archbold News 5. 

70 (1994) 15 Cr App R (S) 827, [1994] CLR 537. 

71 The significance of previous convictions is a primary example. For analysis, see further Wasik, 
Emmins on Sentencing (London: Blackstone Press, 1993) 68-71, Ashworth (1995) n 45 above, 160- 
162 

72 For example, ‘prevalence’ in Cunningham (1993) 14 Cr App R (S) 444. See Ashworth and von Hirsch 
n 66 above, 191 for elaboration. 

T3 Fora collection of some of the best-known examples see Dalrymple ‘Judges in the Dock’ The Sunday 
Tunes 13 June 1993. 

74 For analysis of the evidence for lack of consistency and progression in sentencing see Straw, Honesty, 
Consistency and Progression in Sentencing (London: The Labour Party, 1996) para 22 ef seq. 

75 The Home Secretary indicated that the Crime and Disorder Bill would include provisions requiring 
the Court of Appeal to ‘consider producing sentencing guidelines where appropriate cases come 
before it and to review existing guidelines’ (emphasis added) HC Deb cols 618-619 24 November 
1997 

76 HL Deb vol 518 cols 444-445 13 February 1997. 
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upon the Court of Appeal.” The significant words of the amendment — ‘[t]he 
Court of Appeal shall consider and review sentencing practice and policy and 
from time issue guidance in respect thereof? — were consistent with a greater 
use by the Court of its guideline powers within the existing parameters of 
judicial discretion to foster consistent sentencing practice over a wider range of 
offences. The approach adopted by the amendment was also consistent with the 
proposal contained in the 1996 Labour Party policy paper on sentencing that 
‘the Court of Appeal (Criminal Division) should be given a formal proactive 
role to consult on and then deliver a system of sentencing guidelines for all 
offences’ (emphasis added).7 

There is no doubt that the Crime (Sentences) Act 1997 represents a further 
significant encroachment on judicial discretion which may precipitate additional 
conflict between the executive and judiciary, should the latter interpret specific 
sentencing provisions in a manner perceived as inconsistent with statutory 
intention, for example by ‘unwarranted’ expansion of the exceptions to mandatory 
minimum sentences contained in sections 2 and 3. Additionally the Court of 
Appeal may be tempted to further develop the Attorney General’s reference 
procedure in an attempt to expand those circumstances in which the sentencing 
court’s discretion to ignore the relevant mandatory penalty on the basis of its 
‘exceptional’ character may be exercised,” although the role of the reference 
procedure in such events is likely to be minor. There is no reason to doubt, from 
the United States’ experience with mandatory minimum sentences,® that any 
judicial backlash of the kind described is likely to do irreparable damage to the 
existing system of appeals against sentence. Such a degree of judicial disaffection 
clearly undermines a process which relies essentially on judicial regulation of a 
wide measure of sentencing discretion. 


Conclusion 


Although the judiciary may have been justified in resisting the draconian 
restrictions on its sentencing discretion originally envisaged in the Crime 
(Sentences) Bill, it may prove difficult for it to steadfastly oppose further moves 
designed to curtail or restrict sentencing discretion. The proactive role envisaged 
for the Court of Appeal by the Labour Party! would require an interventionist and 
developmental approach to the regulation of sentencing discretion. Failure would 


a I I Iama 

TI As Ashworth (1995) points out, the practice of leaving the courts to develop sentencing policy rather 
than Parliament is a function of pre-1991 Parliamentary neglect, whereby the Court of Appeal was 
simply left to develop sentencing principles and guidance in the context of wide judicial discretion; n 
45 above, 44. See also Munro ‘Judicial Independence and Judicial Functions’ in Munro and Wasik 
(eds) Sentencing, Judicial Discretion and Training (London: Sweet & Maxwell, 1992). 

78 174 above, para 6i. 

79 As such it would severely compromise the Attorney General’s impartiality, a point stressed by Str 
Nicholas Lyell QC, the former Attorney, in a recent interview: Morton ‘Stepping in to defend the 
public interest’ The Times 11 February 1997. 

80 See further Feely and Kamin ‘The Effect of ‘Three Strikes and You're Out” on the Courts: Looking 
Back to See the Future’ in Schichor and Sechrest (eds) Three Strikes and You're Out: Vengeance as 
Public Policy (Thousand Oaks, Cal. Sage, 1996); Toary, Sentencing Matters (New York: Oxford 
University Press, 1996) ch 5; Owens ‘Cahfornia’s Three Strikes Law: Desperate Times Require 
Desperate Measures — But Will it Work?’ (1995) 26 Pacific Law Journal 881, 894 and Bernstein 
‘Discretion Redux — Mandatory Minimums, Federal Judges and the “Safety Valve” Provision of the 
1994 Crime Act’ (1995) University of Daytona Law Review 765, 770. 

81 n 74 above, para 61. 
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inevitably result in a return to calls for a Sentencing Council.: However, the 
opportunity for forcing a change in the judicial approach to sentencing is now 
past83 and the Court of Appeal cannot be allowed to continue to exercise its 
sentencing powers in a policy vacuum. Since the establishment of a Sentencing 
Council may continue to prove politically problematic, in the short term a 
statement of principles and purposes is an essential pre-requisite to the 
rationalisation of existing sentencing law, principles and practice and 
consequential reform. This should be in statutory form and contained in a 
consolidating statute.85 The Court of Appeal should then continue to assume sole 
responsibility for the further development of relevant sentencing guidance with its 
performance monitored over a five year period.® If this, together with a widening 
of the scope of the Attorney General’s reference procedure, fails to bring about the 

coherence and consistency in sentencing guidance, serious consideration 
should be given to the establishment of a Sentencing Council along the lines 
advocated by Ashworth and the Penal Affairs Consortium.®7 





offence 

84 However, as Ashworth points out, it is not sufficient to assume that conflicting considerations can be 
‘balanced’ witbout the necessity for proper supporting argument. In essence, any statement of 
Principles and purposes must first address the question of what rights should be accorded to suspects, 
defendants and victims in the criminal process. The aims of each aspect of the criminal justice process 
should be formulated when these fundamental issues have been addressed; yet the current debate is in 
its infancy, see Ashworth ‘Crime, Community and Creeping Consequentialism’ [1996] CLR 220, 
228-230. 

The problem with simply re-stating the purposes of sentencing, as docs section 5 of the Sentencing 
Act 1991 (Vic), discussed by Freiberg n 38 above, is that it does not attempt to resolve potential 
conflicts. As Freiberg observes, a clause which purported to do so was successfully opposed in the 
Victorian State Parliament on the basis that it would unduly restrict the courts’ discretion, ibid 60. 
Nevertheless, the process whereby the Victorian Sentencing Committee set about the task of 
achieving its intention ‘to promote consistency of approach in the sentencing of offenders’ deserves 
closer scrutiny. It is perhaps not without significance that the Victorian Act, which came Into 
operation in 1992, was the product of a reformist state Labour Party which came to power in 1982, 
and represented a decade-long process of debate and consolidation of existing sentencing law and 
practice, 

85 A suggestion recently echoed by Lord Bingham CJ as reported in ‘Bingham pleads for simplified 
sentencing rules’ The Times 8 March 1997, and ın R v Governor of Brockhill Prison, ex parte Evans 
[1997] 1 Cr App R (S) 282, 301. See further, Thomas [1997] CLR 405. The consolidation of existing 
legislation without rationalisation and amendment would inevitably exacerbate the difficulties caused 
by many ill-conceived provisions contained ın previous legislation, for example, the ‘exceptional 
circumstances’ test for suspended sentences in the Powers of the Criminal Courts Act 1973 s 22(2Xb). 
Commenting on Weston [1995] CLR 901, Thomas stated that Court of Appeal decisions on the 
applicability of the test were so difficult to reconcile that the test should be abolished and judges left 
to exercise their discretion. 

86 See Labour Party n 74 above, para 68. Among many important issues is the need for the judiciary to 
recognise the relativities of sentences for different types of offence and to reconsider overall 
sentencing levels in the light of the proper use of prison For elaboration see Ashworth ‘Sentencing in 
the 80’s and 90's: The Struggle for Power’ The Eighth Eve Saville Memorial Lecture 21 May 1997 
King’s College London, 9. The Home Secretary indicated that the Crime and Disorder Bill would 
include provisions to establish a sentencing advisory panel to offer advice to the Court of Appeal: n 
75 above, col 617 

87 See further Ashworth n 82 above and Penal Affairs Consortium, The Case for a Sentencing Council 
(London: Penal Affairs Consortium, 1995). 
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CASES 


Racial Harassment, Sexual Harassment, and the 
Expressive Function of Law 


Richard Mullender* 


Employers who permit their workers to be racially harassed by third parties who 
are not fellow workers can be held liable for the detriment suffered by those who 
have been abused. In order for liability to arise, it must be shown that an employer 
(acting in accordance with good employment practice) could have exercised 
sufficient control over the workplace to prevent such abuse. That failures to 
exercise adequate control can ground liability was established by the Employment 
Appeal Tribunal (EAT) in Burton and Rhule v De Vere Hotels.’ On both the level 
of moral principle and on a more pragmatic level, this decision has much to 
recommend it. On the former level, it can be regarded as serving to promote 
autonomy by providing those who wish to work with protection from racial abuse.” 
On the latter level, the liability rule established by the EAT can (other things being 
equal) be expected to be economically efficient. This is because, in the context of 
the workplace, employers are, in a broad range of circumstances, in a position to 
provide protection from such a detriment more cost-effectively than anyone else.? 
One feature of the Burton case is, however, questionable. Liability was not 
imposed on the individual whom the EAT identified as ‘primarily responsible’ for 
the detriment suffered by the two women: ie, the person who abused them (on the 

of sex as well as that of race).4 It will be argued below that, in imposing 
liability on this third party, the message that discrimination on grounds of race and 
sex is a wrong would have been conveyed more powerfully than by imposing 
liability on the respondents. Also discussed below are two possible means by 
which liability could be imposed on someone such as the abuser primarily 
responsible for the detriment suffered in Burton: viz, tort law (in the form of the 
rule in Wilkinson v Downton) and criminal law (in the form of section 5 of the 
Public Order Act 1986). Finally, each of the proposed bases upon which to proceed 
‘ against persons who engage in abuse such as that in Burton will be critically 
appraised from a perspective that (on the analysis advanced below) informs the 
EAT’s decision. This is the victim perspective, which (on one account) is 





*Law School, University of Newcastle-upon-Tyne. 


1 [1996] IRLR 596. 
2 ‘Autonomy’, as used in the text, refers to the substantial authorship of one’s life. See J Raz, The 
Morality of Freedom (Oxford: Clarendon Press, 1986) 155. 
3 R Posner, ‘An Economic Analysis of Sex Discrimination Laws’ (1989) 56 U Chi LR 1311, 1331- 
1332 
4 Burton and Rhule v De Vere Hotels, n | above, 600 para 38 (on the primary responsibility of the 
person who engaged in racıst (and sexist) abuse) Soe also 597, para 4 and para 5 (where it is noted 
that the appellants were the victims of both racust and sexist abuse). 
5 [1897] 2 QB 57 
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commonly taken up by those whose aim it is to remedy the harms flowing from 
discriminatory behaviour.® 

The Burton case, as has been noted above, involved abuse on the ground of sex 
as well as that of race. It, thus, confronts us with a form of abuse that one 
commentator has termed ‘sexualised racism’.’ This being so, it seems reasonable to 
suppose that the position staked out by the EAT in Burton could (and would) be 
adopted, mutatis mutandis, in respect of sexual abuse absent a racist component. 
Hence, relevant provisions of the Sex Discrimination Act 1975 (SDA) are noted in 
this piece. 


The facts 


The appellants, Freda Burton and Sonia Rhule, both of whom are black, were 
employed as casual waitresses at De Vere’s Pennine Hotel in Derby. On 1 
November 1994, they were working at a dinner organised by the City of Derby 
Round Table. The dinner was attended by four hundred men. The evening’s 
entertainment was provided by the comedian, Mr Bernard: Manning, who had been 
hired by the Round Table. While the Hotel manager, Mr Andrew Pemberton, was 
aware that Mr Manning was a ‘blue’ comedian, he did not see any need to take 
steps to control or reduce the risk that. the appellants might be caused offence or 
subjected to abuse by the entertainer.® 

During Manning’s performance, the appellants cleared tables in the Hotel’s 
banqueting hall. They heard him make jokes about the sexual organs and sexual 
activities of black men.? They also heard him use a variety of racist epithets, 
including ‘wog’, ‘nigger’ and ‘sambo’.!° On seeing the two women, Manning made a 
number of comments regarding them that were both racist and sexist in character: eg, 
‘[vJery nice, that’s how I like my cocoa’.!! While upset and offended by these 
remarks, the two women continued to perform their duties.!2 Following the 
comedian’s performance, racially and sexually offensive remarks were addressed to 
Miss Rhule by a guest.!3 Remarks of the same type were also addressed to Miss 
Burton by another guest who, moreover, tried to put his arms round her.!4 The 
behaviour of this guest prompted one of the Hotel’s assistant managers to come to her 
assistance. !5 J 

The following day, Miss Burton and Miss Rhule complained in writing to Mr 
Pemberton. The gist of their complaint was that, had the Hotel management 
‘vetted’ Mr Manning, then they would not have had to work in a ‘prejudiced 
atmosphere’.!© Mr Pemberton later met the women. He apologised for what had 
occurred and offered assistance in seeking ‘redress’ from the guests who had 





6 See A. Freeman, ‘Antidiscrimination Law: The View from 1989’ (1990) 64 Tulane LR 1407, 1411, et 
seq. The concept of the ‘victim perspective’ is employed in this piece with some hesitancy. This is 
because the association of those who benefit from theoperation of anti-discrimination law with the 
idea of ‘victimhood’ may foster (or perpetuate) disabling 

7 C. MacKinnon, Only Words (London: Harper Collins, 1993) 31. 

8 See Burton and Rhule v De Vere Hotels, n | above, 597 paras 3-5 and 598, para 16. 

9 ibid 597 para 4. 

10 ibid. 
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particularly offended them.!? Regarding this response as inadequate, the two 
women brought complaints of racial discrimination against their employers under 
the Race Relations Act 1976 (RRA).!8 They complained that they had been 
subjected to direct discrimination (within the meaning of RRA, section 1(1}{a)) 
and that they had, as a consequence, suffered an unlawful ‘detriment’ (within the 
meaning of RRA, section 4(2}(c)).!9 


The decision of the Industrial Tribunal 


The complaints made by the two women were rejected by the industrial tribunal (IT) 
before whom they presented them.” While recognising that they had suffered a 
detriment (within the meaning of the RRA), the IT found that they had not been 
subjected to it by their employers.?! In the IT’s view, the employers could not be 
held liable since they had neither knowingly stood by while the women were abused 
nor foreseen that Bernard Manning would behave as he did. The IT, moreover, 
stated that, while the Hotel manager ought to have given instructions to his 
assistants to protect the two women from the offensive content of Mr Manning’s 
performance, his failure to do so did not constitute less favourable treatment on the 
ground of race. In the IT’s estimation, responsibility for the abuse suffered by the 
two women lay with Manning and a number of the Hotel’s guests.*4 


The decision of the Employment Appeal Tribunal 


The EAT reversed the IT’s decision. In the judgment of Smith J (with which her two 
colleagues agreed), the members of the IT had made an error of law by asking 
themselves ‘whether the employers had subjected the employees to racial 
harassment on racial grounds’ > In posing this question, the IT had imposed upon 
the two women ‘a burden additional to that imposed by the [RRA]’.* This further 
requirement was ‘to show that the employers were themselves affected by racial 
bias or animus’ 7’ In this connection, the EAT cited R v Birmingham City Council, 
ex p Equal Opportunities Commission, which provides authority for the proposition 
that it is not necessary to show that a discriminator has any intention or motive to 
discriminate.“ It was, moreover, noted by the EAT that, to advert to intention or 
motive is otiose, since ‘the very act of abusing or harassing someone in respect of 
their race is itself less favourable treatment on racial grounds’ .”° In the EAT’s view, 


17 ibid para 7. (It is not apparent from the report whether the possibility of seeking redress from Mr 
Manning was canvassed.) 

18 No complaint of sexual discrimination was made. See ibid 597 para 8. 

19 Sexual harassment is comprehended by SDA, section 1(1a) and section 6(2Xb). See also Strathclyde 

Regional Council v Porcelli [1986] IRLR 134 (Court of Session). 

Burton and Rhule v De Vere Hotels, n 1 above, 597 para 1. 

21 ibid 598, para 15. 


S 


ibid 598, para 18 (emphasis added). 

ibid 598, para 20 (emphasis added). 

ibid para 20 (emphasis added). 

[1989] IRLR 173. 

ibid 598, para 18 (emphasis added). The proposition noted in the text was supported by reference to 
Strathclyde Regional Council v Porcelli n 19 above. 
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the tribunal below should have addressed the question ‘whether the respondents had 
“subjected” the appellants to the detriment of racial abuse and harassment’. 

In the course of reaching its decision, the EAT gave particular attention to two 
questions. First, whether foresight is a concern relevant to the task of specifying the 
extent of an employer’s duty to protect his or her workers from racial harassment. 
Secondly, the question whether, on the facts of Burton, the respondents could be 
said to have caused the detriment suffered by the two women. On the first question, 
the EAT stated that foresight does not provide a means by which to define the 
extent of an employer’s duty.3! It recognised, however, that ‘[I]ack of possible 
foresight ... might be relevant to the question of whether the event was under [an] 
employer’s control’.*? On the second question, the EAT rejected the respondents’ 
contention that the term ‘subjecting’ (as it appears in RRA, section 4(2)) has to do 
with ‘action’ or ‘decision’.3 Rather, it took the view that ‘subjecting’ connotes 
‘control’. By way of support for this view, Smith J stated that: ‘[aJn employer 
subjects an employee to the detriment of racial harassment if he causes or permits 
the harassment to occur in circumstances in which he can contro! whether it 
happens or not’. In the light of this point, she and her colleagues concluded that 
there existed a causal connection sufficient to warrant the imposition of liability. 

Pertinent to the position staked out by the EAT on the matter of causation is the 
notion of ‘occasioning’ harm, as elaborated by Hart and Honoré in Causation in the 
Law’ .*5 On their account, harm is occasioned in circumstances where one person 
provides another with (a) an opportunity to inflict it that is (b) subsequently taken.36 
They note, moreover, that it is possible to occasion harm unintentionally, as where X 
leaves the door of a house unlocked and, thereby, provides an opportunity for Y to 
perpetrate a burglary.” The notion of occasioning harm captures the causal 
connection viewed by the EAT in Burton as providing an adequate basis upon which 
to impose liability. This is because the respondents are identified as having 
(inadvertently) given Bernard Manning the opportunity to abuse Miss Burton and 
Miss Rhule. The notion of occasioning harm that informs the EAT’s decision, is (as 
Hart and Honoré recognise) distinct from the ‘central’, and more commonly invoked, 
idea of bringing about an effect through one’s action(s): eg, battering another by 
applying force to their person.*® To embrace the notion of occasioning harm is 
(according to Hart and Honoré) to broaden the range of circumstances in which 
causally significant relationships can be said to exist. In the light of this point, it 
becomes possible to suggest that the analysis offered by the EAT bespeaks a strong 
commitment to providing those who are subjected to racial abuse with protection.4° 





30 ibid 598, para 18. 

31 ibid 600, para 36. 

32 ibid para 37. 

33 ibid para 36. 

34 ibid. 

35 H.L.A. Hart and A.M. Honoré, Causation in the Law (Oxford: Clarendon Press, 2nd edn, 1985), xiv, 
59-61, 194-204. 

36 ibid xiv. See also 194, et seq. 

37 ibid 197, where the case of Stansbte v Troman [1948] 2 KB 48 is used for the purposes of Illustration. 

38 See Hart and Honoré, n 35 above, 28 et seq (for discussion of the ‘central notion’ of causation) and 31 
(for the example given ın the text). 

39 ibid 51. 

40 The expansive (and, bence, strongly protective) character of the EAT’s decision in Burton can be 
grasped on comparing it with a recent decision of the United States Court of Appeals for the Fifth 
Circuit. In Rowinsky v Bryan Independent School District 80 F 3d 1006 (5th Cir), cert denied, 65 
USLW 3033 (US Oct 7, 1996) (No 96-4) liability was not imposed on a school district for failure to 
prevent ‘student-to-student’ sexual harassment on school buses over which it could have exercised a 
significant measure of control. 
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It, moreover, suggests adoption of the victim perspective mentioned in the 
Introduction. 

The notion of occasioning harm has relevance to this discussion for a further 
reason. To say that one person has occasioned harm, is not to deny that another 
person is (primarily) responsible for its infliction. This point can, of course, be 
illustrated by reference to Burton: Bernard Manning is identified as ‘primarily 
responsible’ for the detriment suffered by the two women, having taken the 
opportunity provided to engage in racist-cum-sexist abuse. From the EAT’s 
recognition of the significance of Manning’s conduct, it is but a short step to 
consideration of the point that he is deserving of legal sanction. Before examining 
possible means by which to effect such sanctioning, some remarks are set out 
below concerning the expressive function of law. 


The expressive function of law 


Law has an expressive function. Encoded in legal norms are statements or 
messages.‘! Examples of such statements or messages abound. Tort law sends out 
the message that we bear personal responsibility for our actions.42 Criminal law 
identifies some forms of behaviour as ‘seriously antisocial’.43 It, moreover, works 
to impose the ‘strongest formal condemnation that society can inflict’ on those who 
engage in such behaviour.“4 What is true of Tort and Criminal Law is also true of 
the law relating to racial and sexual harassment. The RRA and the SDA send out 
messages to the effect that discrimination on the grounds with which they are 
respectively concerned is wrongful. 

The anti-discriminatory message contained in the RRA is, of course, encoded in 
the Burton decision. Given, moreover, that the Tribunal’s decision is a response to 
‘sexualised racism’, it echoes the SDA’s anti-discriminatory message. Three 
points lend, however, plausibility to the view that more powerful expression could 
have been given to the messages contained in the EAT’s decision had liability 
been imposed on the person identified by the Tribunal as primarily responsible for 
the abuse at stake in the case. First, to engage in racist-cum-sexist abuse is to 
attack an egalitarian principle that informs both the RRA and the SDA: viz, the 
principle that all persons possess the same moral worth.45 Secondly, to impose 
legal liability on the perpetrators of racist and/or sexist abuse is to make an 
unequivocal statement to the effect that such conduct does not merit a tolerant 
response.*6-Thirdly, while the liability rule established by the EAT in Burton can 
be expected (other things being equal) to give employers an incentive to provide 
protection against racist and/or sexist abuse, the message it sends out vis-à-vis 
expressive activity of the sort engaged in by Bernard Manning is not without 
equivocation. This is because the expression of pernicious prejudice is, at once, 


41 C. Sunstein, ‘On the Expressive Function of Law’ (1996) 144 U Pa LR 2021, 2024-2025. 

42 J. Fleming, The Law of Torts (Sydney: The Law Book Company, 8th ed, 1992) 6. 

43 A. Ashworth, Principles of Criminal Law (Oxford: Clarendon Press, 2nd ed, 1995) 1 

44 ibid 16. See also, R.A Duff, Trials and Punishments (Cambridge: Cambridge University Press, 1986) 
ch 9 esp 235, ef seq. 

45 For discussion of this principle, see W. Kymlicka, Comtemporary Political Philosophy: An 
Introduction (Oxford: Clarendon Press, 1990) 4-5. For fuller discussion of the point made ın the text, 
see R. Post, ‘Racist Speech, Democracy, and the First Amendment’ (1991) 32 William and Mary LR 
267, 272 (and the matenals there cited). 

46 Where co-workers engage in harassment on the ground of race and/or sex, liability can be imposed on 
them as well as on their employer. See RRA, section 33 and SDA, section 42. 
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identified as conduct that calls forth a legal response and yet is not, itself, the 
direct object of a legal sanction. 


In pursuit of a more powerful message 


Civil law: the rule in Wilkinson v Downton 


One possible means by which to fix those who engage in racist and/or sexist abuse 
with liability for mental harm thereby caused would be to expand the scope of the 
tule in Wilkinson v Downton. This rule provides authority for the proposition that 
the intentional infliction of severe mental harm on others is actionable in tort.47 
While Wilkinson has not been employed to address the problems of racial and 
sexual harassment in this country, guidance as to how it might be employed can be 
derived from the United States of America. In that country, a head of liability 
styled intentional infliction of emotional distress (which is Wilkinson’s lineal 
descendant) has been used vis-à-vis the two problems under discussion.4® The US 
cause of action specifies severe emotional distress as a requirement of liability. 
This is a significant hurdle for plaintiffs to surmount. Those who can point only to 
insults, indignities, or annoyances are not able to negotiate it49 An English judge 
may, however, regard the notion of distress that features in US law as less exacting 
than the requirement of mental harm specified in Wilkinson and, may, hence, 
decline to develop the law. This line of thought could, however, be unduly 
pessimistic. Telling against it is the authority of Khorasandjian v Bush (which 
concerned harassment over the telephone). It can be read as effectively extending 
Wilkinson to some forms of mental distress.%° Hence, there exists a basis for 
thinking that the lead given in the US might be followed in this country. 

Even if disposed to follow the American lead, an English judge may conclude that 
a ‘detriment’ of the sort suffered by the women in Burton provides an insufficient 
basis upon which to extend Wilkinson’s scope. In order to explain why this view can 
be taken, some remarks must be made concerning the broad range of reference of the 
term ‘detriment’ as it features in section 4(2) of the RRA and section 6(2) of the 
SDA.>! It embraces the myriad forms of discriminatory behaviour that a reasonable 
worker would regard as placing him or her under a disadvantage in the workplace: eg, 
a well-founded fear of racial or sexual harassment.*? Given this concept’s breadth, it 


47 J. Fleming, n 42 above, 32. 

48 The requirements of the US tort are set out in Restatement (Second) of Torts, section 46. For an 
example of the application of this cause of action to the problem of racial harassment, see Contreras v 
Crown Zellerback Corporation (19TT) 565 P 2d 1173 (Supreme Court of Washington). For an 
example of its use vis-à-vis the problem of sexual harassment, see Samms v Eccles (1961) 358 P 2d 
344 (Supreme Court of Utah). See also J. Conaghan, ‘Gendered Harms and the Law of Tort: 
Remedying (Sexual) Harassment’ (1996) 16 OJLS 407, 417, where it ıs noted that the US cause of 
action derives from Wilkinson. 

49 See R. Townshend-Smith, ‘Harassment as a Tort in English and American Law: The Boundaries of 
Wilkinson v Downton’ (1995) 24 Anglo-American LR 299, 313. 

50 [1993] QB 727 (CA). On the reading of Khorasandjian mentioned in the text, see S. Bridgman and M. 
Jones, ‘Harassing Conduct and Outrageous Acts: a Cause of Action for Intentionally Inflicted 
Emotional Distress?’ (1993) 13 LS 180, 197. 

51 A ‘detriment’ will be found to exist in circumstances where affirmative answers are given to the 
following two questions: (i) would a notional reasonable person have suffered some distress? and (ii) 
did the person making a complaint actually suffer? See S. Bridgman and M. Jones, ibid 200. 

52 See J. Bowers, Employment Law (London: Blackstone Press, 4th ed, 1997) 132-133 (and authorities 
cited therein). For discussion of the example given in the text, see V. Gay, ‘Sex Discrimination and 
Sexual Harassment’ (1990) 19 ILJ 35, 38 


© The Modern Law Review Limited 1998 241 


The Modern Law Review [Vol. 61 


seems reasonable to suppose that only a subset of the harms comprehended by it 
could plausibly be regarded as constituting mental distress sufficiently serious to 
warrant an extension of Wilkinson. This being so, another means of proceeding may 
have to be found in order to (seek to) impose liability on the perpetrators of abuse 
such as that in Burton. 


Criminal law: section 5 of the Public Order Act 1986 


Racist abuse of the sort engaged in by Bernard Manning in Burton may be contrary 
to section 5 of the Public Order Act 1986.53 This provision criminalises, inter alia, 
abusive or insulting behaviour that is likely to cause ‘harassment, alarm or 
distress’ 54 The offence established by section 5 can be committed in both public 
and private contexts.55 Hence, there is reason to suppose that racist-cum-sexist 
abuse in the (private) context of a hotel banqueting hall could be comprehended by 
section 5. In order to make out liability, two requirements must be satisfied. First, it 
must be proved either (a) that the person charged intended his or her conduct to be, 
inter alia, abusive or insulting or (b) that he or she was aware that it might be so. 
Secondly, it must be established that the conduct in respect of which a charge is 
being brought occurred within the sight or hearing of a person likely to be caused 
harassment, alarm or distress.>” In circumstances where these requirements can be 
satisfied, it seems reasonable to suggest that liability could be visited on those who 
engage in abuse such as that in Burton. 

At this point, it may be objected, by those who adopt the victim perspective 
mentioned above (pp 236-237), that both of the options canvassed above would be 
less receptive than the RRA to the claims of those who have been abused.** In 
order to examine the saliency of this criticism, the RRA and the two potential 
heads of liability discussed above will be scrutinised from both the victim 
perspective and a perspective that contrasts sharply with it: viz, the perpetrator 
perspective (which yields a comparatively restrictive view of the range of 
circumstances in which legal sanctions can legitimately be employed). 


The victim perspective and the perpetrator perspective 


The victim perspective is (as we have noted) typically adopted by those who have 
the aim of remedying the harms that flow from discriminatory conduct. This aim 
has been identified by one commentator as prompting the specification of heads of 
liability the requirements of which are relatively easy to satisfy. By contrast, 





53 Such behaviour may also constitute an incitement to racial hatred. For discussion of this offence 
(proceedings in respect of which can only be instituted with the Attormey-General’s permission), see 
J.C. Smith and B Hogan, Criminal Law (London: Butterworths, 8th ed, 1996) 770-771. 

54 A. Ashworth, n 43 above, 23. (Note also that the Criminal Justice Act 1994 inserted a now offence of 
intentional harassment into the Public Order Act 1986. It is set out in section 4A of the 1986 Act. 
Harassment is also criminalised by the Protection Prom Harassment Act 1997, sections | and 2.) 

55 Public Order Act 1986, section 2) 

56 J.C. Smith and B. Hogan, n 53 above, 769. 

57 ibid. 

58 Each of the options canvassed ın the text ıs also open to the objection that its adoption would have the 
effect of limiting freedom of expression. For discussion of the many considerations that are 
commonly identified as investing free expression with great significance, see K. Greenawalt, Speech, 
Crime, and the Uses of Language (Oxford: Oxford University Press, 1989) ch 2. 

59 See A. Preeman, n 6 above. 

60 ibid. 
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those who adopt the perpetrator perspective are centrally concerned with ensuring 
that only those who can reasonably be regarded as personally responsible for the 
perpetration of discriminatory wrongs will have legal liability imposed upon 
them.6! Hence, they urge the adoption of exacting requirements of liability: 
eg, proof that an alleged discriminator has acted either intentionally or recklessly.® 
Keeping the contrast between these perspectives in mind, let us now draw some 
comparisons between the requirements of the RRA and those of Wilkinson and 
section 5 of the Public Order Act. 


(a) Causation: Causation under the RRA can be established both in circumstances 
where harm has been actively inflicted and where it has been occasioned. By 
contrast, the rule in Wilkinson appears (on the basis of existing authority®>) to 
require proof of the active infliction of harm (in the sense described by Hart 
and Honoré), while section 5 of the Public Order Act 1986 does not require a 
showing of causation. 

(b) Harm: the RRA specifies, when compared with Wilkinson, a broader harm 
requirement: viz, proof that a detriment (as described above) has been suffered 
(as opposed to proof of the infliction of serious mental harm). Unlike the RRA, 
section 5 of the Public Order Act does not require proof of harm. 

(c) Mental requirement: the RRA does not require proof of a mental state. 
Wilkinson, by contrast, requires proof of intention, while section 5 of the 
Public Order Act specifies that either intention or (subjective) recklessness 
must be proved.®7 

(d) Standard of proof: in order to make out liability under the RRA, a case has to 
be proved on the balance of probabilities. The same standard applies vis-à-vis 
the rule in Wilkinson. To secure a conviction under section 5 of the Public 
Order Act, proof beyond reasonable doubt is, of course, required. 


The above comparisons provide a basis for suggesting that the RRA is more 
strongly informed by the victim perspective than both Wilkinson and section 5 of 
the Public Order Act (each of which contain requirements that bespeak sensitivity 
to the aims informing the perpetrator perspective: eg, the specification of mental 
requirements). In three areas (ie, causation, harm, and mental state) the RRA’s 
requirements are more modest than are those of Wilkinson. In one other area its 
requirements are (at least, formally) the same as those of Wilkinson: ie, the 
comparatively modest civil standard of proof. While, in two areas, the RRA 


61 ibid 1412. See also, A Freeman, ‘Legitimizing Racial Discnmination Through Antidiscrimination 

ag A Critical Review of Supreme Court Doctrine’ (1978) 62 Minnesota LR 1049, 1052-1057. 
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See J. Fleming, n 42 above, 33. 

See n 38 above (and associated text). 

In not requiring proof of harm, section 5 can be regarded as being strongly informed by the policy of 

social defence. For discussion of this policy, see A. Ashworth, n 43 above, 23-24 and 75-76. 

See ns 28-31 above (and associated text). 

In order to establish liability under Wilkinson, D must be shown (a) to have acted intentionally and (b) 

to have intended that harm be suffered. See BS. Markesinis and S. Deakin, Tort Law (Oxford: 

Clarendon Press, 3rd ed, 1994) 354. In regard to section 5 of the Public Order Act, either direct 

intention (fe purpose, aim, or desire) or oblique intention (ie foresight of a virtually certain 

) must be shown or subjective recklessness (ie the conscious taking of an unjustifiable 
risk). See n 56 above (and associated text) 

68 There is, in the civil law context, authority for the proposition that there exist ‘degrees of probability’ 
that reflect the seriousness of the claim being made. (See Barter v Bater [1951] P 35, 36, per Denning 
LJ.) Hence, the civil standard could be applied with particular mgour in circumstances where a 
plaintiff, who has been racially and/or sexually harassed, seeks to base a claim on Wilkinson. The 
stigmatic impact of a finding of liability in such circumstances would provide justification for the 
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specifies requirements that do not feature in section 5 of the Public Order Act (ie, 
harm and causation), it does not require a showing of a (subjective) mental state 
and does not require proof beyond reasonable doubt. 

On the assumption that it is correct to say that the RRA is more attuned to the 
aims informing the victim perspective than both Wilkinson and section 5 of the 
Public Order Act, it must be conceded that the proposals canvassed above are of 
(comparatively) limited utility. Against this consideration must, however, be set 
the point that to establish liability under either Wilkinson or section 5 would (on the 
analysis offered above) be to send out particularly powerful messages concerning 
the odiousness of racial and/or sexual harassment. This is, of course, because both 
Wilkinson and section 5 provide means by which to fix those who engage in such 
abuse with liability. 


Conclusion 


The decision reached by the EAT in Burton gives expression to the message that 
(sexualised) racial harassment is a wrong. The EAT’s decision is, however, more 
obviously concerned with sending out another message: viz, the message that 
employers are under a duty to protect their workers from harassment in 
circumstances where they can exercise sufficient control to prevent its occurrence. 
This message, as we have noted, makes sense on both the level of principle and 
policy and it is no part of the purpose of this piece to suggest that employers should 
not bear responsibility for failures to protect their workers in the manner specified 
by the EAT. It has, rather, been the burden of this discussion that more powerful 
expression could have been given to the message that abuse such as that in Burton 
is wrongful by imposing liability on the one who engaged in it. To sanction the 
rs of such abuse would be to express an unwillingness to tolerate 
repudiations of the egalitarian moral principle informing the RRA and the SDA. 
Two means by which to convey this message have, of course, been canvassed 
above: viz, the civil law in the form of the rule in Wilkinson v Downton and the 
criminal law in the shape of section 5 of the Public Order Act. At this point, it may 
be asked, which of the two is to be preferred? This a question that does not admit of 
an easy answer. The denunciatory force of the criminal law argues for its 
invocation. But Wilkinson’s causation requirement could yield a means by which 
to draw attention to the way in which racist and/or sexist abuse can issue in serious 
harm. It may be that we find ourselves considering options that, while plainly 
valuable, cannot readily be ranked relative to one another. Given that good 
reasons can be found for mobilising either, it seems sensible to observe, in 
conclusion, that both should be contemplated and neither should be forgotten. 


a o a I aaa aaamooo 
imposition of a particularly exacting legal burden. The authonty cited above does not seem to have 
conditioned the thinking of tribunals deciding either ractal or sexual harassment claims. See M. 
Rubenstein, Discrimination: A Guide to the Relevant Case Law on Race and Sex Discrimination and 
Equal Pay (London: Eclipse Group Lid, 8th ed, 1996), 29-32. 

69 The two options under discussion may be incommensurable: ie not amendable to ranking on a 
common metric. On ‘incommensurability’, see J. Raz, n 2 above, 322-328. 
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Wrongfooting the Lord Chancellor: Access to Justice in 
the High Court 


Rosalind English* 


In 1997, John Witham tried to commence proceedings in malicious falsehood and 
defamation as a litigant in person in the High Court.! Legal aid is not available for 
actions wholly or partly in respect of defamation. Had he sought to bring his action 
before 15 January, he would have been exempted from paying the full writ issue 
fee, as he was on income support. As it was, new regulations which came into force 
on that date had removed the Lord Chancellor’s power to remit or exempt court 
fees in cases of financial hardship and had substantially increased the writ issue 
fee. Witham took successful judicial review proceedings challenging these 
regulations on the grounds that they were ultra vires and unreasonable. 

The case features several issues of increasing predominance in judicial review: 
the rise of rights jurisprudence in administrative law; the application of the ultra 
vires principle to these ‘constitutional rights’; the extension of justiciability where 
access to justice is at stake; and public interest intervention by pressure groups in 
the guise of expert evidence. 


The grounds for judicial review 


The previous Lord Chancellor had the power under the Supreme Court Act 1981 to 
increase court fees. On the face of it, section 130 gave him a broad discretion: 


(1) The Lord Chancellor may by order under this section prescribe the fees to be taken in the 
Supreme Court ... 


Under this power he not only increased the writ issue fee for unliquidated claims 
from £120 to £500 but also excluded provisions for exemption from and remission 
of fees in the case of non-legally aided persons in receipt of income support, or in 
other cases where payment would involve undue financial hardship in exceptional 
circumstances. It was this part of the new regulations? which formed the subject of 
' the judicial review challenge on the grounds of illegality and irrationality. 

Since Laws J found for the applicant on the ultra vires argument he did not need 
to consider whether the Lord Chancellor had also acted unreasonably. But it was 
said that by not taking into account the unavailability of legal aid in defamation 
actions, the Lord Chancellor had reached an irrational decision when he removed 
the exemption and reduction provisions in the new regulations. His failure to 
observe the statutory right of a person to act as a litigant in person? was also 


a sg eg nt a ee 
*Merton College, Oxford. 


l Regina v the Lord Chancellor, ex parte Witham [1997] 2 All ER 779. 

2 Article 3 of the Supreme Court Fees (Amendment) Order 1996. 

3 Order 5, Rule 6 Rules of the Supreme Court 1965, preserved by section 28 of the Courts and Legal 
Services Act 1990. 
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advanced as evidence of irrationality. Had this been the only basis for the 
challenge, it is unlikely that the applicant would have surmounted the high 
threshold of unreasonabieness required by the Wednesbury‘ formula.‘ 

As it happened, however, the focus of the judgment was on the vires challenge, 
which tumed on a point of principle. The new regulations were said to be ultra 
vires and unlawful insofar as their effect was to deny the applicant his 
constitutional right of access to court. It is interesting that the substantive 
challenge to the regulations was thus divided into disregard of principle and 
unreasonableness. This suggests that breach of principle may not develop as a 
subset of irrationality, as has been predicted,® but as a branch of illegality. 


The principle 


There is nothing particularly new in the articulation of fundamental rights in 
administrative law. Judicial dicta at the end of last century set out the grounds 
upon which local authority byelaws would be struck down for unreason- 
ableness 


if, for instance, they were found to be partial and unequal in their operation between 
different classes; if they were manifestly unjust; if they disclosed bad faith; or if they 
involved such oppressive or gratuitous interference with the rights Gy those subject to them 
such as could find no justification in the minds of reasonable men. 


The approach of the court was, in other words, to detect a right at stake and 
defeat the relevant regulations if they interfered with it. This attitude was most 
evident in the case law concerning the right to property, or the right not to be 
deprived of property without compensation.’ During the latter part of this 
century the courts have developed ways of recognising rights that are not 
formally enshrined in private law. Where a decision by a public authority 
invades a fundamental right, ‘anxious scrutiny’ should be given to the basis of 
and reasons for that decision. Freedom of expression was found to be 
fundamental to our common law when a local county council sought to curtail 
journalistic criticism in a libel action!° and the same right was only narrowly 
defeated by national security considerations in Brind.!'! Some immigration 
decisions, whilst exercised under statutory powers which ipso facto curtail 
certain freedoms, have attracted the ‘anxious scrutiny’ of the courts when they 


4 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] | KB 223 CA. 

5 On irrationality alone, the court might have been compelled by the principle of judicial caution with 
regard to budgetary decistons, set out in R v Secretary for the Environment, ex parte Nottinghamshire 
CC [1986] AC 240 HL where it was held that only bad faith or an improper motive or extreme 
absurdity oa the part of the decision maker could trigger the court's intervention. Failure to take 
account of relevant considerations would not be sufficient. 

6 Most recently by S. De Smith, H Woolf and J. Jowell, Judicial Review of Adminustrative Action, 
(London: Sweet & Maxwell, 1995) para 13-005, at 551. 

7 per Lord Russell of Killowen CJ in Kruse v Johnson [1889] 2 QB 291 (emphasis supplied) 

8 eg Hall & Co v Shoreham by the Sea UDC [1964] 1 WLR 683; R v Hillingdon Borough Council ex 
parte Royco Homes [1974] QB 720. 

9 R v Ministry of Defence, ex parte Smith [1996] | All ER 257, per Lord Bingham MR at 263 

10 Derbyshire CC v Times Newspapers Ltd [1993] AC 535. 

11 R v Secretary of State for the Home Department, ex parte Brind [1991] 2 AC 696; freedom of 
expression and conscience was also invoked by Browne Wilkinson LJ in Wheeler v Leicester City 
Council [1985] AC 1054 to determine whether statutory powers relating to public spaces could be 
lawfully exercised by punishing those who beld lawful if unpopular views. 
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threaten to interfere with common law rights, such as the right to liberty and 
sometimes even the right to life.!2 

The articulation of individual rights gives rise to a more stringent requirement 
for justification by the decision maker. The formulation proposed by counsel for 
the applicant in ex parte Smith'3 has been applied to a range of governmental 
decisions, from the Transport Secretary’s policy of filling the night air with the 
noise of aircraft to the Home Secretary’s decision to vet foreign religious gurus on 
our behalf. !4 

Of all these rights and interests, it is perhaps not surprising that the most 
assiduously protected is the principle of access to justice. In 1960 it was said that 
‘the subject’s recourse to Her Majesty’s court is not to-be excluded except by clear 
words’ .!5 

Statutes should be interpreted on the presumption that they are not intended to 
interfere with this right, which means that the court identifies and articulates the 
right before scrutinising the statutory wording, as Lord Wilberforce did in 
Raymond v Honey,'® followed by Steyn LJ in Leech (no 2),!7 both cases involving 
the exercise of wide discretionary powers by prison governors to impede prisoners’ 
access to legal services. 

Given this background, the respondent in ex parte Witham did not contest the 
existence of a constitutional principle of access to justice, although the applicants 
cited a number of authorities to support the proposition that such a right is 
fundamental to a democracy, whether or not it is set out in a written constitution.!8 
Such a principle is particularly important in a common law jurisdiction where 
much of the detail of the law is formulated by judges deciding individual disputes. 
What the Lord Chancellor did object to were the parallels drawn with the situation 
under consideration in Leech (no 2). The applicant relied on that case to support his 
argument that the Lord Chancellor’s regulations were ultra vires, because access to 
HM’s courts could not be denied save by clear words in a statute. The respondent 
argued that Leech was distinguishable in that it involved direct interference with 
prisoners’ rights of access to court. The ratio could not be extended to impose 
positive obligations on the state to subsidise court fees for the impecunious over 
and above the provisions already made by the legal aid regime. Laws J did not 
accept this distinction. He found that the two situations were analogous. They both 
involved regulations which interfered with a person’s access to court, made under 


L 

12 In R v Secretary of State for the Home Department, ex parte Khawaja [1984] AC 74 Lord Scarman 
referred to ‘the scope of judicial review of a power which inevitably infringes on the liberty of those 
subjected to it’ at 103, and the Home Secretary could not exercise his discretionary powers so as to 
jeopardise the applicant's right to life in R v Secretary of State for the Home Department, ex parte 
Bugdaycay [1987] AC 514. 

13 ‘... In judging whether the decision-maker has exceeded this margin of appreciation the human nghts 
context is important. The more substantial the interference with human rights, the more the court will 
require by way of justification before it is satisfied that the decision will be reasonable ...’ at 263. 

14 R v Secretary of State for Transport, ex parte Richmond upon Thames LBC [1994] 1 WLR 74; R v 
Secretary of State for the Home Department, ex parte Moon (1996) COD 54, in which Sedley J 
observed that “The law on close scrutiny ... amounts today to a doctrine that the Court will demand 
clear justification for an executive decision which interferes with an important right; not, however, so 
as to persuade the Court to agree with the executive view, but simply to demonstrate that there was a 
sufficient basis on which the view could sensibly be reached’ (at 55). 

I5 Pyx Granite Co Lid v Ministry of Housing and Local Government [1960] AC 260 per Viscount 
Simonds at 286. 

16 Raymond v Honey [1983] 1 AC 1, 13. 

17 R v Secretary of State for the Home Department, ex parte Leech (no 2) [1994] QB 198. 

18 Bremer Vulcan [1981] AC 909; R v Home Secretary, ex parte Wynne [1991] | QB 406 and Jn re 
Boaler [1915] 1 KB 21; Golder v UK 1 EHRR 524; Airey v Ireland 2 EHRR 305. 
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enabling Acts which contained no ‘specific permissive provision’ for such 
interference. 

It was fortunate for the applicant that he drew for his hearing the very judge who 
in a 1993 lecture to the Administrative Law Bar Association had proposed that an 
unfettered discretion could only be used for the purpose for which it was conferred; 
that the judge of that purpose was the court, and therefore 

we would erect no more than a modest structure upon [Padfield '°] by presuming that a 

statute’s purpose cannot include or permit any interference with fundamental rights.” 
But the statute in question, on its face, gave the Lord Chancellor wide powers to 
guard the doors of the court and charge whatever he liked for the entrance fee, 
subject to the approval of the Treasury and the senior judiciary. The same cannot 
be said of the Prison Act in Leech, which amounted to no more than a general rule- 
making power.?! And even if we are to accept the analogy between Leech and 
Witham, the extension of the Leech ratio to this case is further strained at the 
conclusion of the judgment. In ex parte Leech Steyn LJ said that ‘such rights can as 
a matter of legal principle be taken away by necessary implication’. But in 
Witham Laws J concluded that access to the courts, being a constitutional right, 


can only be denied by the government if it persuades Parliament to pass legislation which 
specifically — in effect by express provision — permits the executive to tum people away 
from the court door. 


It is possible that this leap of principle was facilitated by the role of the public 
interest groups in Witham’s application. Leech (no 2) concerned a direct, specific, 
obstacle to an individual’s attempt to seek legal advice. The 1996 Regulations on 
exemptions may have presented a similar impediment to Witham’s attempt to mount 
litigation in the High Court; but by the time of the hearing the case ranged over a 
broad reach of issues such as housing and debt actions that bore little superficial 
resemblance to Witham’s complaint. The court, under the sheer pressure of all these 
non-party interests, was straining at the boundaries of the ultra vires principle. The 
ruling by Laws J was not particularly startling; the ground had been laid for him. 
When new rules on benefits for asylum seekers were successfully challenged® the 
Court of Appeal acknowledged that there they were taking the Leech principle ‘a 
step further’ by using it not only as a shield, protecting rights to justice against direct 
interference, but a sword to prod government into fulfilling its proper humanitarian 
duties. The present judgment takes Leech into new realms. If the costs of running the 
justice system are to be met from fee revenue, it may be that nothing less than 
specific wording in primary legislation will survive judicial attack in future.” 
Future legislation will of course have to be read in the light of the incorporated 
European Convention on Human Rights,?5 in particular its guaranteed right to a fair 
trial. It is by no means settled that the domestic equivalent of Article 6(1) will 
constitutionalise the whole of civil procedure in such a way as to guarantee 
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19 R v Minister of Agriculture and Food, ex parte Padfield [1968] AC 997. 

20 J. Laws, ‘Is the High Court the Guardian of Fundamental Constitutional Rights?’ [1993] PL 59, 76. 

21 Prison Act 1952, s 47(1), conferring power on the Home Secretary to make rules for the ‘regulation 
and management’ of prisons and for the ‘classification, treatment, employment, discipline and control 
of persons required to be detained therein’. 

22 [1994] QB 198, at 210, upholding the ratio decidendi in Raymond v Honey (n 16). 

23 Rv Secretary of State for Social Security, ex parte Joint Council for the Welfare of Immigrants [1997] 
1 WLR 275. 

24 Although even express wording in primary legislation may not be sufficient to exclude the scrutiny of 
the courts — R v Secretary of State for the Home Department, ex part Al Fayed [1997] 1 All ER 228. 

25 Human Rights Bill (HL 38), introduced on 24 October 1997 


248 © The Modem Law Review Limited 1998 


March 1998] Ex parte Witham 


affordable court fees and the availability of legal aid.26 Whilst Strasbourg 
Jurisprudence?’ does not require provision of free legal aid in civil cases for the 
fulfilment of Article 6(1)3 it does impose a positive obligation on member states to 
secure an effective right of access to the courts; and ‘accessible’ includes financial 
accessibility.2? The Convention, said the European Court, is to be interpreted in the 
light of present day conditions and the mere fact that an interpretation might extend 
into the sphere of social and economic rights should not be a decisive factor against 
such an interpretation.*° 

Nevertheless, the justiciability question is unlikely to melt away, even after 
incorporation. At present it is frequently said that budgetary questions should 
remain outside the purview of the courts.3! In this case, the objective behind the 
new regulations — that the Court Service should aim to meet its costs out of court 
fees — was a policy decision par excellence, involving the allocation of scarce 
resources. And, indeed, the respondent did take the non-justiciability point. The 
changes under attack had been introduced to deal with the shortfall between the 
costs of running the courts and the income from fees. As a result of the abolition of 
exemptions and remissions in most cases, the Court Service, a Next Steps agency 
created in 1995, would have foregone £5m rather than £10m per year in revenue 
from court fees. Whilst the existence of a right of access to justice was accepted, 
whether derived from our common law or from the European Convention on 
Human Rights, and even if the Convention required that those on low incomes 
should not have to pay court fees, it was argued that this was a function of the legal 
aid system. It was not relevant to the power of the Lord Chancellor to prescribe 
fees for the Supreme Court. 

The Court did not accept this argument. Drawing a distinction between 
providing a state subsidy in the form of legal aid, which he regarded as properly 
within the non-reviewable policy sphere, and the power to increase court fees, 
Laws J observed that 


-.. the impost of court fees is, to my mind, subject to wholly different considerations. They 
are the cost of going to court at all, lawyers or no lawyers. They are not at the choice of the 
litigant, who may by contrast choose how much to spend on his lawyers. 


This conclusion seems fair enough until one peers further into the labyrinthine 
process of litigation itself, with all its costs for transcripts, experts’ fees, discovery, 
and the like, none of which are subject to the litigant’s choice, all of which will fall 
on his shoulders, or, perhaps more unfairly, on the shoulders of the defendant when 


26 See O’Sullivan’s discussion on the likelihood of a challenge to the proposals on legal aid and 
conditional fees ‘Legal Aid and Human Rights’ (1998) 148 NLJ 43. 

27 Digest of Strasbourg Case Law relating to the European Convention on Human Rights Vol 2 Artick 
O(1), 6.1.1.4.3 4.2. ; 

28 Article 6(1) of the European Convention on Human Rights provides: 


In the determination of his civil rights and obligations or of any criminal charge against him, 
everyone is entitled to a fair and public bearing within a reasonable time by an independent and 
impartial tnbunal established by law. 


29 Airey v Ireland (see n 18 above). The applicant claimed that the inaccessibility of the Irish High Court 
separation procedure, expensive and complicated as it was, constituted a breach of her right of access 
to the Courts ensured by Article 6. She was successful but only on the basis that Ireland should have 
made provision in the lower courts for separation actions; the Strasbourg court was careful not to 
imply that legal aid was required by Article 6 in all cases. 

30 ibid para 26. 

31 See n 5 above, also R v Secretary of State for the Environment, ex parte Hammersmith and Fulham 
LBC [1991] | AC 521 and R v Cambridge District Health Authority, ex parte B [1995] 1 WLR 898 
CA 
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these expenses turn out to be irrecoverable from the unsuccessful but impecunious 
plaintiff. Nevertheless, the wording of the judgment is wide enough to arm 
potential litigants for an attack on any existing or future regulation that has the 
effect of barring access to justice for low income households. 


Public interest intervention 


There is nothing particularly novel or startling about the presence of public interest 
groups in Witham’s case. In recent years common law jurisdictions have been 
adopting an increasingly generous attitude to participation by non-parties in this 
type of litigation; as early as 1983 a Canadian judge observed that 


one may very well accept the proposition that publicly organised bodies may be more 
concerned than specific litigants with the development of law related to general social 
interests, particularly when moral questions are interwoven with a challenge to existing 
laws, but it is still necessary to question whether a trial in a properly constituted court is the 
proper forum to permit such concems to be expressed ot 


Such anxieties, albeit frequently voiced, have not hindered development of public 
interest litigation in this country, a trend reflected by the report by Justice and the 
Public Law Project (PLP) on interventions in public interest cases.’ This is 
particularly the case where the courts have been perceived as providing some sort 
of a platform for classes of people who are disadvantaged in society. A recent 
example of this was the challenge mounted by the Joint Council for the Welfare of 
Immigrants to the asylum seekers benefit arrangements.™ Although PLP’s 
recommendation that the rules be changed to allow public interest interventions 
have not been implemented, Lord Woolf has expressed considerable sympathy 
with their conclusions in his report into civil justice reforms.’ 

Within a month of coming into office the government announced that it would 
look into the question of opening up the courts to representative actions, initially in 
consumer affairs, but eventually to wider interests as well. Whether this is 
indicative of a generous attitude to public interest litigation which may result in a 
change to the wording of Order 53, remains to be seen. Some post-Witham case 
law, in particular the favourable dicta regarding public interest standing in ex parte 
Dixon,’ indicates that there are Crown office judges who are prepared to go along 
with this trend. And then there is the purely pragmatic point, made in the JCWI 
case, that allowing one interest group locus to argue a point that might otherwise be 


32 Borowsiki v Minister of Justice of Canada (1983) 144 DLR (3d) 657 at 667. 

33 A Matter of Public Interest, London 1996. It was another stroke of luck for those supporting Witham’s 
application that Laws J had chaired the working party on this project, objections from the bench as to 
the relevancy of the interest groups’ evidence in support were therefore highly unlikely. 

34 Rv Secretary of State for Social Security, ex parte JCWI, note 23 above. 

35 Access to Justice (London: HMSO, July 1996) chapter 18, para 21 at 255 (supported by the Middleton 
report of September 1997). 

36 Lord Chancelloc’s Department Press Notice 105/97 23 May 1997. 

37 R v Somerset County Council ex parte Dixon (1997) COD 303, in which Sedley J recognised that a 
pansh councillor who was a member of several environmental groups had sufficient interest to bnng 
an application challenging a decision to grant planning permission (leave was refused on other 
grounds), but contra Popplewell J m ex parte Garnett [1997] EGCS 48, applying the principle in R v 
Inland Revenue Commissioners, ex parte National Federation of Self Employed and Small Businesses 
Ltd [1982] AC 617, in refusing leave to two Bristol residents to challenge a planning decision on the 
basis that they had ‘failed to establish an interest above that possessed by the public in general in 
secing public duties properly performed’. 
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brought in multiple individual applications saves rather than costs money. This 
argument might be given more consideration post-incorporation when there will be 
more people with more rights seeking the protection of the courts. 

At present, interest groups can air their concerns by way of supporting affidavits 
in the application, provided that the applicant’s legal advisers are alert to the wider 
public interest considerations, the consent of the applicant himself is forthcoming, 
and the court concedes their relevance. Examples of this include the role of 
Compassion in World Farming and the NFU in Phoenix Aviation:38 the 
reappearance of the former in the Hedley Lomas? case concerning Article 30 of 
the EC Treaty; and most recently the intervention by the law reform group Justice 
in Venables. Indeed it may be argued that there is already ample scope for 
interest groups to join in the litigious fun; no formal developments in the 
procedural rules of public interest intervention are necessary. Outsiders can oppose 
applications under Order 53 rule 9 or support them by putting in their own 
evidence and arguing the toss on relevance. However the scope of the latter type of 
intervention is still very much circumscribed by practical considerations, and there 
is always the element of serendipity at play in litigation raising issues of public 
importance, as is demonstrated by the background to the present case. 

Many organisations, including the County Court Advisers Group, the PLP and the 
Legal Action Group were concerned about the impact on their clients of the increase 
in the fees and the abolition of exemptions. It was a combination of acuity on the part 
of his solicitors, and good luck, that sent Witham their way with his proposed 
defamation action.*! Being alert to the wider implications of his case, they drew in the 
network of public interest groups to support his application. If he had had different 
legal advisers who were not part of this network, he may well still have won his 
case‘? but they may not have won theirs. In any event Witham happened to be a 
perfect applicant in litigation that was waiting to happen, for he was challenging, not 
the writ fee increase itself, which would have involved allegations on Wednesbury 
unreasonablness alone and would therefore almost certainly have failed, but the 
removal of exemptions and remissions which could be subject to a vires challenge.” 

The PLP’s affidavit“ in support of Witham gave examples of cases where a 
number of voluntary sector organisations had subsidised non legally-aided 
applications to vary judgment debts or suspend possession warrants in housing 
cases where the individuals concerned could not afford the relevant court fee. 

Two questions arise here. What would have happened if Witham had not turned 
up with his convenient legally-aided judicial review claim? There is no doubt that 


38 R v Coventry Airport, ex parte Phoenix Aviation [1995] 3 All ER 37 DC. 

39 R v Ministry of Agriculture Fisheries and Food, ex parte Hedley Lomas (Ireland) Ltd [1996] 3 WLR 
787 ECJ. 

40 R v Home Secretary, ex parte Venables [1997] 3 WLR 23 at 49. Justice submitted a brief setting out 
the requirements imposed on the UK as signatory to the United Nations Convention on the Rights of 
the Child 1989. 

41 Proponents of a formalised system for third party interventions say It would reduce this element of 
chance. 


42 See notes 19 and 29 above. 

43 As Lord Browne Wilkinson observed in his Harry Street lecture ‘The Infiltration of a Bill of Rights’ 
[1992] PL 397, the court would be more likely to accept a proposition that the vires of subordinate 
legislation depended on its impact on a fundamental right, than a claim that the Minister acted as no 
reasonable decision maker would in determining the necessity of that legislation (the Wednesbury 
question). 

44 Which reads more like a Brandeis brief than evidence in support of the individual application. This 
type of submission, replete with social science data, was first used by Louis D. Brandeis in Muller v 
Oregon 208 US 412 (1908). 
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the Legal Action Group, the PLP, the Law Society or any other interested 
association could have brought these judicial review proceedings in their own 
name. But the liberalisation of the rules on standing masks the real deterrent to 
public interést litigation by pressure groups. Legal aid is not generally available to 
non-individual applicants and therefore these bodies run substantial financial risks 
of costs orders being made against them.** Unless the current costs rules are 
changed public interest actions are unlikely to take precedence over test cases like 
the present one. Furthermore, there is a risk that the application for legal aid by the 
‘lead’ individual himself might be refused under current criteria. Where there are 
persons other than the applicant who are ‘concerned jointly with’, or have ‘the 
same interest as the applicant’ in the proceedings, the legal aid authorities must 
determine whether it would be reasonable for those other persons to defray ‘so 
much of the costs as would be payable from the [legal aid] fund in respect of the 
proceedings’ .4” This did not appear to be an obstacle to Witham’s application, but 
the fact remains that the merits test for legal aid is still a personal test. There is no 
public interest override on the statute books — yet 

The second question concems the role of these groups in the consultation process 
carried out before the regulations were implemented. The Law Society complained 
that they and other consultees had been given insufficient information on the 
options behind the removal of the general provisions for exemption and remission, 
and that they had not been warned that the Lord Chancellor had in mind the 
removal of exemptions from fees in non legally-aided proceedings such as 
defamation. It was pointed out on behalf of the Lord Chancellor that none of these 
bodies had suggested at any stage that special provision should be made for 
defamation proceedings. And, in any case, the lack of procedural propriety was not 
in issue in this case; the want of the necessary formality in passing the amendment 
order was not said to taint its legality. Whilst it was open to the applicant to seek 
evidence from the Law Society to rebut the respondent’s allegations, their affidavit 
had little to do with the merits. 

It could be said that the Law Society, and, to a lesser extent, the PLP, were 
simply having another bite at the consultative cherry. Most of the points made by 
the Law Society in their affidavit rehearsed their initial objections to the proposals 
in September 1996. The dynamics of this sort of intervention are clear. If a group 
fails to make itself heard during the first round of negotiation, the battle may be 
fought again under the watchful eye of the court when a suitable litigant comes 
along. The process of lobbying is thus moved from Parliament to the law courts. 

The disadvantages of this move are obvious, and have been rehearsed many 
times before.48 Why should the public authority be forced by ad hoc litigation to 
give all these groups a hearing after policy has crystallised? How is policy ever to 
be settled, if it is constantly open to post-legislative attack? Is a system of third 
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45 R v Secretary of State for Social Security, ex parte CPAG [1990] 2 QB 504; R v Secretary of State for 
Employment, ex parte EOC [1995] 1 AC 1, Rv Secretary of State for Foreign Affairs, ex parte World 
Development Movement [1995] 1 All ER 611; and R v Inspectorate of Pollution, ex parte Greenpeace 
[1994] 4 All ER 329. 

46 Otton J’s decision in ex parte Greenpeace not to order costs against the unsuccessful applicants was 
the exception to the rule 

47 Civil Legal Aid (General) Regulations s. 32 — although in fact in a statisncal sample of legal aid 
refusals for judicial review applications between 1987 and 1991, only 1% of inital refusals were 
made on this basis: L. Bridges, G. Meszaros and M Sunkin, Judicial Review in Perspective, (London: 
Cavendish Publishing, 1995) 100. 

48 R. Stewart, ‘The Reformation of Amencan Administrative Law’ (1975) 88 Harvard Law Review 
1667; C. Harlow and R. Rawlings, Pressure Through Law (London: Routledge, 1992) ch 7; P. 
Dryden, ‘Public Interest Intervention in the Courts’ (1987) 66 Canadian Bar Review 490 
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party interventions going to make a bad situation worse, dropping the requirement 
that evidence adduced by interest groups must at least bear superficial relevance to 
the individual case? 

On the other hand, the ‘process’ values of judicial review appear to be perfectly 
vindicated by cases like the present one. Whatever the ultimate impact of the 
court’s decision, what matters is that participation has been extended, elaborated, 
monitored, and rewarded, albeit temporarily, in the courts. It may seem somewhat 
churlish to complain that increased participation brings the risk that dominant 
lobby groups will start exerting excessive pressure in the courts as well as 
Parliament, where the case at hand concerns the intervention of associations 
representing those who are disadvantaged and politically weak. But given the 
precedent, why should the Road Haulage Association or the Royal Automobile 
Club stay their hand every time a decision in a motorway inquiry comes up for 
review? Public interest points can be argued on both sides — the public interest 
in cheap and efficient transport in London, for example, versus the equally public 
interest in the responsible use of ratepayers’ money.” Judges may need to be 
presented with all the evidence supporting the various conflicting interests at stake, 
and that may well help them to reach a decision, but at a considerable cost. 

Of course nothing lends itself better as a subject for pressure through law as law 
itself,>! but if the Law Society and the PLP are allowed to say their piece about 
access to justice in general, why should the respondent not enlist its own battalion 
of deponents to put the contrary point? In fact in this case the respondent did not 
put in any evidence in reply, partly because it was too late and partly because it 
was argued on behalf of the Lord Chancellor that it was irrelevant. Despite this, 
Laws J devoted a considerable part of his judgment to the evidence contained in 
PLP’s affidavit, and it clearly influenced him in reaching his decision: 

In my view, it is clear on the evidence before us that there is a wide-ranging variety of 

situations in which persons on very low incomes are in practice denied access to the courts 

to prosecute claims or, in some circumstances, to take steps to resist the effects of claims 
brought against them. 

The legal advice groups are delighted with the decision. Whether it is a true or 
pytthic victory for John Witham will depend on the fate of his libel action. The 
judgment itself will also be a source of general satisfaction to the process 
theorists who believe that adjudication is as fair a way as any to determine these 
policy questions. Shortly after the decision the Lord Chancellor’s Department 
issued a statements? that the former exemptions and remissions would be 
reinstated. Now even this regime is vulnerable to attack after ex parte Witham. 
The present Lord Chancellor has the power to remit or reduce Country Court and 
Supreme Court fees where it appears to him that payment would involve undue 
financial hardship because of the exceptional circumstances of the particular 


49 In 1995 Rawlings predicted that ‘not only will judicial review proceedings tip further in the direction 
of collective legal action, but increasingly they will be Populated by a compendium of powerful repeat 
players — associational groups, surrogate groups, corporations as well as government agencies — 
concerned to ensure that relevant precedents do not cut across collective interests, and, further, to use 
litigation strategically in the development of long-term policy strategies’. ‘Litigation as Political 
Acton’ in I, Loveland (ed) A Special Relationship? American Influences on Public Law in the UK 
(Oxford: Clarendon Press, 1995) 113. 

50 Argued by counsel on cither side in Bromley London Borough Council v Greater London Council 
[1983] 1 AC 768. 

51 A point noted in S De Smith, H. Woolf and J. Jowell, n 6 above, para 5-017 at 231. 

52 Dated 11 March 1997. 


© The Modern Law Review Limed 1998 253 


The Moder Law Review [Vol. 61 


case.53 If the new court fees stay in place, and every judgment debtor has to pay 
a fee of £10 on an application to vary the judgment, there will be nothing 
particularly unusual or exceptional to warrant a remission. The same goes for the 
multitude of litigants in housing, small claims and undefended divorce 
proceedings. The pressure groups are waiting in the wings for a refusal of a 
remission or exemption in these circumstances to launch another test case. 

But what is to be the ultimate impact of the declaration that the previous Lord 
Chancellor’s regulations are ultra vires? This triumph, like many court victories, - 
may be short-lived. There has been no challenge to the real objective behind the 
impugned 1996 Order, that in future there should be 100 per cent recovery of court 
costs from fees. The new government has undertaken to continue with this policy,™ 
risking adverse publicity on the connection between judicial salaries and payment 
of court fees by people on income support. The money that will continue to be 
spent on exemptions and remissions will therefore have to be found somewhere 
else, meaning perhaps that litigants will lose out in different ways. Should the 
Court, in exercising its discretion to grant the remedy applied for in ex parte 
Witham, have taken this wider public interest into account?°> 

The previous Lord Chancellor voiced his concerns that continuing the old 
regime entailed unwarranted hardship on defendants caught up in litigation by 
impecunious but non legally-aided plaintiffs. His interpretation of the present 
judgment was that it ‘must be a matter for Parliament to regulate’. It remains to be 
seen whether ex parte Witham will be nullified by future primary legislation, 
sealing off subordinate legislation from further attack by an all-embracing ouster 
clause and expressly immunising the relevant provisions from challenge under the 
future Human Rights Act. 
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53 Article 5(3) of the Supreme Court Fees Order 1980 and Article 4(2) of the County Court Fees Order 
1992. 

54 The present Lord Chancellor defended the court fee system in the Lords (HL Deb vol 581 col 863 14 
July 1997) insisting that citizens did not have a constitutional nght to a free court system (The Times, 
15 July 1997). 

55 The principle laid down by Lord Denning MR in Bradbury v Enfield LBC [1967] 1 WLR 1311 CA 
was that no amount of administrative chaos should prevent a court from correcting an ulegality. 
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Having your Cake and Eating It? Union Eagle Ltd v 
Golden Achievement Ltd 


John Stevens* 


In Union Eagle Ltd v Golden Achievement Ltd! the Privy Council considered 
whether equitable relief was available to a purchaser of land who had failed to meet 
a contractual time stipulation by a mere ten minutes, and whose deposit of 10 per 
cent of the purchase price had been forfeited. It concluded that equity cannot grant 
relief from the effect of rescission in the context of an ordinary contract for the sale 
of land where time was of the essence. Although the refusal of specific performance 
may be justifiable for commercial policy reasons the refusal to grant relief against 
forfeiture of the deposit seems unduly harsh, and the stated limitations to the scope 
of the equitable jurisdiction to grant relief unnecessarily restrictive. 


The facts 


The appellant contracted to purchase a flat in Hong Kong for $HK4.2m on 1 August 
1991. The contract specified that a deposit of 10 per cent of the purchase price was 
payable and that completion was to take place before 5.00pm on 30 September. 
Clause 12 of the parties’ agreement stated that if the purchaser failed to complete by 
the specified deadline the 10 per cent deposit would be ‘absolutely forfeited as and 
for liquidated damages (and not a penalty)’ to the vendor, who would be entitled to 
rescind the contract. On the 30 September the purchaser was warned that the vendor 
would exercise his right to rescind the contract if the balance of the purchase price 
was not paid by 5.00pm. At 5.01pm the vendor informed the purchaser that he 
reserved his right to rescind and forfeit. The purchaser replied that a messenger was 
in transit with a cheque, which was delivered at 5.10pm. On receipt the vendor 
opened the envelope, but at 5.11pm he rescinded the contract and returned the 
cheque, and forfeited the 10 per cent deposit. 

In these circumstances the purchaser claimed either that the vendor had not been 
entitled to rescind the contract, or that if such rescission was permissible that he 
should be entitled to receive equitable relief from the effects thereof, including 
relief from forfeiture of the deposit. First, the purchaser argued that at 5.10pm he 
had still been entitled to complete the purchase because the vendor had not at that 
point accepted his repudiatory breach and rescinded the contract, which had 
therefore remained alive for the benefit of both parties. The Privy Council rejected 
this analysis holding that although a contract remains alive for both parties until the 
acceptance of a repudiatory breach the party in breach is not entitled to unilaterally 
tender performance other than in accordance with its terms. Secondly, it was 
argued that the vendor had affirmed the contract by opening the envelope delivered 


* Faculty of Law, University of Birmingham. 


1 [1997] 2 All ER 215. See J.D. Heydon [1997] 113 LQR 385; M.P. Thompson [1997] Conv 382. 


© The Modern Law Review Limned 1998 (MLR 61 2, March) Published by Blackwell Pubbshers, 
108 Cowley Road, Oxford OX4 IF amd 350 Maun Street, Maiden MA 02148, USA 255 


The Modern Law Review [Vol. 61 


at 5.10pm, knowing that it contained a cheque for the balance of the purchase 
price. This submission was rejected on the grounds that the mere opening of the 
envelope could not be construed as acceptance of late performance when 
everything that the vendor had said and done clearly indicated his intention to 
reject the tender of the money due. Thirdly, it was argued that the 10 per cent 
deposit was a penalty, and not a genuine pre-estimate of the vendor’s damages and 
therefore subject to equitable relief against forfeiture. Fourthly, it was argued that 
„the purchaser was entitled to equitable relief against rescission of the contract and a 
right to specific performance. These final two submissions and their rejection by 
the Privy Council are worthy of detailed consideration and raise questions as to the 
unrestricted right to rescind contracts for breach of condition and the operation of 
pre-purchase deposits in contracts for the sale of land. 


Specific performance and the right to rescind the contract 


In response to the fourth submission the Privy Council held that there were no 
grounds for equitable relief from the effects of rescission by way of an order for 
specific performance in favour of the purchaser. They asserted that for practical 
business reasons if ‘something happens for which the contract has made express 
provision, the parties should know with certainty that the terms of the contract will 
be enforced.’? This may mean that the court is not able to impose a fair solution in 
individual cases, but this deficiency is outweighed by the reality of commercial 
life, where the mere availability of a wide equitable jurisdiction to relieve can 
enable the threat of litigation to be employed as a negotiating tactic, causing 
injustice which cannot fully be compensated by a final judicial decision. This 
accords with the approach of the House of Lords in The Scaptrade,> where it was 
held that there was no jurisdiction to grant relief to the charterers of a ship 
withdrawn by the owners following their failure to pay the requisite hire by the 
contractual date. The rationale for refusing relief was again the need for certainty, 
especially to enable the ship-owner to refix the ship elsewhere immediately.‘ In the 
present case the Privy Council concluded that no distinction should be drawn 
between a contract for the sale of land and other commercial cases, such as 
charterparties, as ‘land can also be an article of commerce and a flat in Hong Kong 
is probably as good an example as one could find.’> Lord Hoffmann concluded: 


The present case seems to their Lordships to be one to which the full force of the general 
rule applies. The fact is that the purchaser was late. Any suggestion that relief can be 
obtained on the ground that he was only slightly late is bound to lead to arguments over how 
late is too late, which can be resolved only by litigation. For five years the vendor has not 
known whether he is entitled to resell the flat or not. It has been sterilised by a caution 
pending a final decision in this case. In his dissenting judgment, Godfrey JA said that the 
case cries out for the ‘intervention of equity.’ Their Lordships think that, on the contrary, it 
shows the need for a firm restatement of the principle that in cases of rescission of an 
ordinary contract of sale of land for failure to comply with an essential condition as to time, 
equity will not intervene.§ 


[1997] 2 All ER 215 at 218. 
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The rule that equity will not intervene by specific performance derives from 
Steedman v Drinkle.’ In that case the purchase price of land was agreed to 
comprise an initial deposit and six subsequent annual instalments, payable on 1 
December. In the event of any default in payment by the purchaser the vendor was 
contractually entitled to rescind and forfeit any payments already made. The 
purchaser failed to make the first annual payment on the due date, but tendered 
payment on the 21 December, which was refused. The Privy Council denied the 
purchaser specific performance. 


Restitution of benefits conferred under the contract if the contract 
is rescinded 


The Privy Council reached the conclusion that relief by way of specific performance 
was unavailable despite the existence of several earlier cases recognising a general 
equitable jurisdiction to grant relief where rescission would produce an unjust result. 
In Re Dagenham (Thomas) Dock Company, ex parte Hulse? a purchaser contracted to 
buy a dock. Half the price was paid immediately, with the balance due on a specified 
future date. In the event of failure to pay on the requisite date the vendors could 
rescind and re-enter the land. The court held that this provision was penal and that the 
purchaser was therefore entitled to enforce the contract by making the last payment 

with appropriate interest. In Legione v Hateley® the High Court of Australia held that 

| purchasers of land who had entered possession and built a house pending completion 
were entitled to specific performance even though they were in breach, as they would 
otherwise suffer a ‘harsh and excessive penalty for a comparatively trivial breach’ !° 
and it would be unconscionable to allow the vendors to rescind.'! Mason and Deane 
JJ suggested that there should be a general jurisdiction to grant relief: 


The result of [Steedman v Drinkle and Brickles v Snell] was to enunciate an inflexible rule 
that specific performance will never be granted where there is a breach of an essential 
condition, thereby diminishing the utility of the remedy in cases of relief against forfeiture. 
A preferable course is to adjust the availability of the remedy so that it becomes an effective 
instrument in situations in which it is necessary to relieve against forfeiture of the 
purchaser’s interest under a contract of sale. The rule would then be expressed by saying that 
it is only in exceptional circumstances that specific performance will be granted at the 
instance of a purchaser who is in breach of an essential condition. Whether the exceptional 
circumstances exist in a given case hinges on the existence of unconscionable conduct. It is 
impossible to define or describe exclusively all situations which may give rise to 
unconscionable conduct on the part of a vendor in rescinding a contract of sale... [Nf it... 
appears that the object of the rescission is not to safeguard the vendor from adverse 
consequences which he may suffer as a result of the contract remaining on foot, but merely 
to take unconscientious advantage of the benefits which will fortuitously accrue to him on 
forfeiture of the purchaser’s interest under the contract, there will be even stronger ground 
for the exercise of the jurisdiction. !2 


This represents a more mature approach to the exercise of the equitable jurisdiction 
but the Privy Council rejected it out of concer for achieving unmitigated 
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8 (1873) LR 8 Ch App 1022, 

9 (1983) 152 CLR 406. 
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commercial certainty at the expense of the prevention of exceptional injustice 
occasioned by the rescinding party’s unconscionable conduct. 

The Privy Council’s rejection of such authorities was founded on the assumption 
that any injustice suffered by a party in breach could be adequately ameliorated by 
the award of restitution of any enrichment they had conferred upon the vendor 
before the breach occurred and the contract was rescinded. The grant of specific 
performance in such cases therefore reflected an earlier jurisprudence where the 
law of restitution was insufficiently developed to provide an effective 
counterbalance to any injustice that might arise from an unrestricted right to 
rescind. It considered that the appropriate judicial response in Re Dagenham 
(Thomas) Dock Company ex parte Hulse’? and Legione v Hateley'4 would have 
been to allow the respective vendors to rescind and resell their land, but to award 
the purchasers in breach restitution of any benefits they had conferred on them, so 
that the vendors would not be unjustly enriched. 

However the perceived adequacy of restitution to ameliorate any injustice arising 
from rescission can be questioned on two grounds. First, it involves the adoption of a 
stricter approach than was taken in Steedman v Drinkle'5 because it allows for no 
possibility of relief from forfeiture, no matter how unconscionable the exercise of 
rescission may seem. If a vendor agreed to sell land to a purchaser with the price 
payable in monthly instalments over ten years would it be appropriate for the vendor 
to rescind the contract if the purchaser missed the final payment by a mere matter of 
minutes? If the land had greatly increased in value over the relevant period the 
vendor might stand to gain an increased profit by rescinding and reselling, even if he 
had to make full restitution to the purchaser. Unless it could be shown that the 
agreement was in the form of a mortgage, or that the vendor was estopped, this 
would seem to be the implication of the Privy Council’s decision. Secondly, the 
assumption behind the rejection of these authorities is that the law of restitution has 
in fact developed sufficiently since these antecedent decisions so as to protect a 
purchaser without the need for equitable relief. This presupposes that the quantum 
of enrichment conferred on the vendor by the purchaser can be identified. Where 
improvements have been made to the land the enrichment will presumably be 
defined by the increased value thereof.!® This may prove a far lower sum than the 
cost incurred in making them. A more important difficulty arises where the inherent 
value of the land, irrespective of any improvements effected by the purchaser, has 
increased due to a rising market. Should the vendor be entitled to take the whole of 
the benefit of such increase by rescinding the contract and making restitution only 
for any enrichment conferred? A restitutionary remedy may fail to do justice 
between the parties, leaving the vendor to enjoy a windfall gain in consequence of a 
trivial and insignificant breach of contract. The grant of relief in Legione v Hateley"” 
because the forfeiture of the land would cause the purchasers to suffer ‘a harsh and 
excessive penalty for a comparatively trivial breach’ is surely a more acceptable 
solution to the problem of preventing injustice than reliance on the adequacy of 
restitutionary recovery alone. As a matter of principle the injustice that was 
identified in Legione v Hateley was not the unjust enrichment of the rescinding 
vendor but the unconscionable deprivation of the benefit which the purchaser would 
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have enjoyed under the contractual bargain. The reversal of unjust enrichment is not 
necessarily synonymous with the prevention of unconscionable conduct. 


Exceptional circumstances where specific performance may be 
granted 


Even though the Privy Council rejected a general jurisdiction to grant relief from 
rescission of a contract for the sale of land on the grounds of unconscionability it 
recognised that there are some exceptional circumstances in which equity might 
intervene and enforce a contract at the expense of the vendor’s right to rescind, for 
example if a vendor has waived the condition as to time, is estopped from insisting 
upon it, or had contributed to the purchaser’s breach.'? This justified the grant of 
specific performance in Kilmer v British Columbia Orchard Lands Ltd,'9 where the 
Privy Council proceeded on the basis that the vendor had set aside the requirement 
as to time by failing to insist on the specified date of payment. 

A more significant exception arises where the purchaser has taken possession of 
the land but completion has not yet occurred and the contract can be characterised as 
creating a form of mortgage security rather than a commercial sale, since an analogy 
can be drawn with the equitable jurisdiction to grant relief against forfeiture of a 
mortgaged estate even when the mortgage stipulates that time is of the essence. This 
mortgage analogy applied in Stern v McArthur.” The parties entered a contract for 
the purchase of land in 1969 for $A5,250, payable by means of a deposit and 
subsequent monthly instalments, with a term that in the event of default the balance 
would become due and the vendor could require completion within 21 days. In 1979 
the vendors rescinded when the purchasers defaulted and failed to comply with a 
notice to complete. The value of the land had substantially increased, partly because 
the purchasers had constructed a house. The majority?! of the High Court of 
Australia held the purchasers entitled to relief from forfeiture. The dissenting 
minority held that as this was a contract of sale the vendor was entitled to rescind 
and the purchaser was restricted to restitution of the benefit he had conferred on the 
vendor by improving the land. The Privy Council considered that this divergence of 
opinion was not one of principle, but as to whether the particular contract should be 
characterised as analogous to a mortgage. Lord Hoffmann stated: 

Equity has always regarded the question of whether a transaction is a mortgage as depending 

upon substance rather than form, so that the difference of opinion in Stern v McArthur can 

be regarded as concerning the proper analysis of the nature of the transaction rather than the 
scope of the jurisdiction to relieve against forfeiture. 


Equitable relief from unconscionable forfeiture of earnest 
deposits? 


Where, as in the present case, the purchaser has never entered possession of the 
land the arguments demanding certainty in commercial transactions are persuasive, 
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so that specific performance should not be available, thus allowing the vendor to 
make an immediate resale. However it is questionable whether the vendor should 
also be entitled to retain the purchaser’s deposit. It seems unconscionable that a 
failure to comply with a time stipulation by a mere 10 minutes should entitle the 
vendor to both the benefit of the substantial deposit and immediate resale at a 
higher price. The degree of fault on the part of the purchaser is slight compared to 
the detriment he will suffer. Although the Privy Council suggested that there was 
insurmountable difficulty distinguishing slightly late performance from 
performance too late to give rise to equitable relief this means that performance 
tendered a mere second after the appointed time would entitle the vendor to 
rescind, leaving the purchaser unprotected. In such circumstances the only reason 
why a vendor would want to rescind, rather than accept performance tendered 
almost immediately after the appointed time, is that he anticipates obtaining an 
increased price by reselling his asset, and the breach is exploited to escape the 
bargain originally entered. If there is a deposit liable to forfeiture on rescission the 
vendor may make a substantial profit by rescinding if the market price has 
remained static, or potentially even where it has fallen, provided that the fall is not 
greater than the amount of the deposit. Forfeiture of the deposit will make 
rescission economically rational despite any transaction costs incurred reselling the 
property. It is suggested that a purchaser who has tendered performance a de 
minimis period of time after it was due should be entitled to seek equitable relief 
against forfeiture of his deposit if it can be shown that the vendor has not in fact 
suffered any loss as a result of his failure to perform on time, which would prima 
facie be the case if he has resold the property at a profit. To allow the vendor to 
obtain the benefit of both the profit obtained on the resale of the property and the 
deposit forfeited on rescission would be to allow him to gain an excessive 
advantage by insisting on his strict legal rights as against a purchaser who was 
willing to perform and who has only marginally failed to observe the terms of the 
contract. 

This, however, is not the present position. The central obstacle is the distinction 
drawn between a deposit operating as a penalty and a reasonable” earnest to 
encourage contractual performance. In Workers Trust Bank Ltd v Dojap Ltd the 
Privy Council held that a deposit of 25 per cent of the price was not reasonable as 
earnest money, and that a purchaser who had breached a time stipulation was 
entitled to relief. Ancient law holds that a customary 10 per cent% deposit under a 
contract for the sale of land can be forfeited even though the amount of the deposit 
bears no reference to the anticipated loss of the vendor flowing from breach, and 
equity has no power to grant relief.” The Privy Council in Workers Trust Bank Ltd 
accepted that this is anomalous,” and it is submitted that equity demands that, 
where justice requires, relief should be available against the forfeiture of such 
eamest deposits. Such relief would not be automatic as an earnest is intended to 
encourage the purchaser to perform, especially where he has made a bad bargain. 
However, if the purchaser was willing and able to perform and has only committed 
a trivial breach, and the vendor has taken advantage of such a fortuitous situation to 
rescind the contract precisely with the object of increasing his profits, there is no 
justification for equity refusing to intervene in favour of the purchaser. The deposit 
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is no longer operating as an earnest because the purchaser was in fact willing to 
perform, albeit that performance was tendered late, and it in no sense provides a 
genuine estimate of the vendor’s loss because no such loss was suffered. The law 
of restitution should develop through an extension of the equitable relief against 
forfeiture to retained earnest deposits where the contract has been rescinded 
because of a trivial breach and the vendor has suffered no loss as a consequence. It 
is unconscionable for the vendor in such circumstances to obtain increased profits 
from immediate resale of the land and also to forfeit a substantial deposit, and the 
availability of forfeiture provides the vendor with additional economic incentive to 
rescind rather than accept performance of the contract. 


Conclusion 


The advice of the Privy Council in Union Eagle Ltd v Golden Achievement Ltd” is 
of significance beyond the immediate conveyancing context of sales of land. It 
touches upon the inherent tension between the need for commercial certainty 
which dictates that the parties to a contract enjoy an unrestricted right to repudiate 
for breach of a condition, and the desire to prevent unduly harsh consequences for 
the party in breach, especially where the contract is rescinded for purely 
opportunistic reasons not inherently connected with the breach itself but exploiting 
the opportunity for repudiation it brings in order to escape a bargain which no 
longer maximises the economic benefit of the rescinding party.” In the law of 
contract concem for commercial certainty has generally predominated over the 
problems of injustice to the party in breach. Despite the attempt by the Court of 
Appeal in Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd® to 
introduce an approach which takes account of the substantive effect of the breach 
as the determining factor for the availability of rescission, the House of Lords has 
consistently held that where a contractual term as to time is a condition even a 
trivial breach gives rise to an unrestricted right to rescind,?! overriding the 
competing policy that ‘contracts are made to be performed and not be avoided 
according to the whims of market fluctuation’> so that insubstantial breaches do 
not entitle rescission. There is some judicial difference of opinion as to whether 
this leads to injustice. In Bunge Corpn v Tradax SA? Lord Bridge considered that a 
repudiation based on breach of a condition to give notice of the readiness of a 
vessel led to a ‘harsh result’, whereas in The Scaptrade* Lord Diplock held that 
repudiation for failure to comply with a condition as to time in a rising market for 
freight was not unjust but merely transferred the benefit of any windfall gain that 
could be derived from the market to the shipowner rather than the charterer. 

The refusal of the Privy Council to allow equity to intervene in the present case, 
where it was clear that the vendor was merely exploiting the fact of a technical 
breach to re-sell his land and take advantage of a rising market, was explained on 
the twin grounds of the need for certainty and the refusal of the court to 
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differentiate between performance which was insufficiently late to justify 
repudiation and performance which was too late. The validity of the second of 
these rationales must surely be open to question. In the context of the sale of goods, 
statute has recently intervened so as to require the courts to undertake the very kind 
of differentiation between trivial and serious breach that the Privy Council was 
unwilling to countenance. By section 4 of the Sale and Supply of Goods Act 1994 a 
buyer of goods who does not deal as a consumer? is not entitled to rescind the 
contract if the breach of a condition is ‘so slight that it would be unreasonable for 
him to reject’* the goods supplied. Whereas in Arcos v Ronaasen>’ the House of 
Lords held that a breach of a contractual condition as to the width of wooden staves 
intended for use in the construction of barrels entitled the purchaser to rescind, 
even though they were a mere sixteenth of an inch out and were perfectly suitable 
for use by the buyer, the new section will require the courts to determine if such a 
rejection of the goods would be reasonable. It seems unlikely that the rejection of 
goods for breach of condition would be regarded as ‘reasonable’ merely because it 
would enable the buyer to obtain cheaper alternatives in a falling market, although 
this would be a perfectly rational economic choice from his perspective, and it is 
more likely that the test of reasonableness will be confined to the degree of 
usability of the goods themselves. The very fact that statute has intervened in this 
way suggests that there is no inherent impediment to the identification of de 
minimis breaches which should not entitle rescission. 

The overriding concern justifying the Privy Council’s decision must therefore 
have been commercial certainty. It may be appropriate to hold that as a general rule 
commercial imperatives operative within the market for a particular service or 
commodity demand an unrestricted right to rescind, especially where breach may 
be indicative of the inability of the other party to perform or pay compensatory 
damages. Undoubtedly some hard consequences will follow, as in the present case 
where the ability of the purchaser to perform was not in question, but this is the 
necessary price of the maintenance of such general commercial certainty and 
efficiency. After all, the purchaser was fully aware of what was expected from him, 
and had been warned by the vendor as to how he would treat a failure to perform. A 
careful purchaser would have taken steps to ensure that he gave no cause for 
repudiation of a bargain that was so obviously to his advantage. 

However, even if there is to be no scope for equity to intervene to compel 
performance of such a contract there is no valid justification for the refusal to 
exercise an equitable jurisdiction to grant relief from forfeiture of the pre- 
completion deposit, thus mitigating the harshness suffered by the party in breach 
losing his bargain. In the present case the refusal to grant equitable relief from 
forfeiture was clearly unjust, given that the vendor had suffered no loss as a 
consequence of the trivial breach but rather gained a substantial profit. Whereas the 
vendor may not have been able to have his original cake, the refusal to grant relief 
from forfeiture of the deposit enabled him to obtain a better cake than he had 
originally bargained for, alongside a substantial slice of the original. 

The message to purchasers of land is clear. Perform on time and don’t expect any 
sympathy. The message to their solicitors is to take every step to ensure that the 
completion date is met, otherwise they will leave themselves vulnerable to 
negligence liability. 
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The Reasoning Game: Some Pragmatic Suggestions 
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Cass Sunstein, Legal Reasoning And Political Conflict, New York: Oxford 
University Press, 1996, 220 pp, hb $25.00. 


It seems like whole libraries or, at least, large tracts of them, have been written about 
the mysterious cOncept and practice of legal reasoning. Although there has been 
much toing-and-froing around the matter, the common wisdom still prevails that, as 
Chief Justice Coke put it in the 17th century, there is an ‘artificial Reason and 
Judgment of Law which requires long Study and Experience before a Man can attain 
to the Cognizance of it.’ By this, it is usually meant that law has its own special form 
of reasoning that distinguishes it in some important way from other disciplines and 
other forms of reasoning (economic, scientific, logical, political, sociological, etc). 
Like all reasoning, legal reasoning is a process of argumentation by which it is 
possible to infer or move from one already accepted proposition to another that has 
yet to be accepted. Of course, everyone agrees that legal reasoning is distinctive to 
the extent that it works upon a particular set of materials (cases and statutes), is 
framed in a professional jargon (eg, stare decisis and obiter dicta), and is engaged in 
by a restricted community of professionals (lawyers and judges). However, that is as 
far as any agreement goes. As central as it is to the whole legal enterprise, the precise 
identity or nature of legal reasoning remains elusive; it defies simple classification 
or easy analysis. As such, much contemporary jurisprudence remains fixated with 
clarifying and justifying the operation and status of legal reasoning. 

While most lawyers and judges continue to insist that ‘legal reasoning has a 
logic of its own ... [whose] structure fits it to give meaning to ambiguity,”! I 
maintain that such a formalistic position is both untenable and unnecessary. Shom 
of its legal nomenclature and doctrinal dressing, legal reasoning is simply a general 
and non-specific style of reasoning which lawyers have colonised and at which 
judges have become particularly adept; the claim that legal reasoning is special not 
only in its formal attributes, but also in its ability to arrive at substantively better 
and worse answers cannot be sustained. As a normative exercise, it is not an 
empirical matter of truth or falsity: legal reasoning is less a demonstration of 
logical necessity and more a practice of human justification. More particularly, 
legal reasoning is a mode of playful and rhetorical activity. This insight has been 
latched upon as the basis of a neo-pragmatic revival in jurisprudence. However, as 
exemplified in the esteemed work of Cass Sunstein, these efforts to construe law 
and adjudication as a practical activity flatter, but only to disappoint: the new non- 
formalist packaging belies the old formalist commitment. In contrast, I will offer a 
different understanding of legal reasoning that is thoroughly pragmatic in ambition 
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and elaboration. I insist that adjudication, like much of life itself, is best understood 
as a playful attempt by judges to engage in a language game that seeks to regulate 
social life. By depicting adjudication as a non-formalist game of infinite propor- 
tions, my account seeks to explain and evaluate adjudication in such a way that it 
captures its sense as a peculiar professional practice (in which it stands as 
something of its own thing) and as a profoundly political undertaking (in which it 
is organically related to the larger context of society). In this way, it might be 
possible to realise that law is not so much a site that is located aside or away from 
ordinary life and that adjudication is not so much an activity that can be 
appreciated as separate from ordinary living: law is a part of, not apart from, life 
and adjudication represents one site and way of playing the game of life.? 

The essay is divided into six parts. First, I introduce the basic orientation of 
Sunstein’s pragmatic account of law and his emphasis on analogical reasoning and 
incompletely theorised agreements as the keys to legal casuistry. In the next three 
short sections, I criticise the limitations of Sunstein’s account — analogical 
reasoning hides rather than does away with the historical values and social ideas 
that energise the law’s operation; incompletely theorised agreements are not so 
much under-theorised as under-agreed-to to do the work asked of them; and the 
fixed precedential points that anchor legal reasoning allow much more movement 
than suggested. The last two sections offer a deconstructive account of ‘play’ that 
better captures the general practice of legal reasoning at large. Resisting the 
tendency to transcendentalise or divinise notions like ‘play’ by turning them into 
metaphysical entities, I treat legal reasoning as playful moves in a pragmatic game 
and trace the implications of this non-formalist approach for the practical 
performance and theoretical justification of the judicial craft. In short, I want to 
insist that, in law’s language game, there is nothing to ground play, but more play: 
there is no final or privileged way to play law’s game that explains and grounds all 
others that is not itself a game. 


The pragmatic gambit 


Eschewing the hubristic aspirations of natural lawyers and other formalists, a new 
breed of pragmatists have sought to re-valorise law and adjudication as a 
professional practice in which practical people pursue practical ends through 
practical means.? As a ‘back to basics’ movement, legal neo-pragmatism is not so 
much a philosophy or methodology, but more a way of professional life: it nurtures 
an existential ethic of inquiry rather than inculcates a catechism of substantive 
outcomes. By treating truth and correctness as experiential and experimental rather 
than apodictic and apocalyptic, adjudication comes to be understood as involving 
nurtured prudence, not revealed knowledge. While law remains a noble calling 
under such a perspective, its practitioners are more artisans than artists and more 
technicians than grand theorists; Cardozo, Holmes, Learned Hand and Llewellyn 
are their heroes. Extolling the practical virtues of intellectual self-discipline and 
traditional craft, legal pragmatists conceive of law as being much more playful and 
practice-based than other contemporary jurists. However, while appreciating that 


2 For a fuller account of this ambitious claim, see A. Hutchinson, /t’s All in the Game: A Non- 
Foundational Account of Law, Politics and Adjudication (forthcoming, 1998). 

3 For a general survey, see M. Brint and W Weaver (eds), Pragmatism in Law and Society (Boulder: 
Westview Press, 1991); and ‘Symposium: The Renaissance of Pragmatism in American Legal 
Thought’ (1990) 63 S Cal LRev 1569. 
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adjudication is a kind of game, they do not have the confidence of their convictions 
in pushing through on the subversive implications of their insight that legal 
reasoning is all about ‘making moves’ in a finite game of infinite possibilities. 

Cass Sunstein is at the forefront of this pragmatist revival. In Legal Reasoning 
and Political Conflict, his professed ambition is to restore the fading, but vital faith 
in the worth and viability of the legal craft. While legal reasoning is a rule-based 
practice, law is not exhausted by the existence or application of rules; rules are an 
important resource, but they do not themselves fix the distinguishing characteristic 
of legal thinking because ‘ideal justice outstrips rules; it adapts the account to the 
particulars of the case’ (p 135). More fundamentally, law is about reason-giving as 
much as it is about decision-making or rule-application. According to Sunstein, 
law develops by self-conscious attention to its argumentative structure as much as 
by a formal consistency with substantive outcomes. Nevertheless, rules are 
important because they ‘sharply discipline the territory over which argument can 
occur’ (p 191). For Sunstein, the life of the law is the (ana)logic of its own 
experience; there is method in the seeming madness of legal reasoning that is 
peculiarly and especially its own. Lawyers should not be embarrassed by their 
instinctive habits of mind or argumentative routines, but should recognise and 
celebrate their pragmatic force and dispositive power. While he treasures 
coherence, Sunstein believes its demands are satisfied by much less than a snug 
fit between the almost infinite range of concrete propositions and their controlling 
abstract principles: law is neither wholly reducible to unadulterated politics nor 
wholly inflatable into pure integrity. Under this pragmatic calling, the judge is 
bound by an official tradition of legal reasoning, but has room to experiment within 
its confines. While politics are always involved in legal disputations, the judge can 
remain agnostic and act in a uniquely and proudly legal way: law might be 
political, but it is not merely political. 

For Sunstein, therefore, the special method of the law is to be found in its 
traditional reliance on analogical reasoning. While analogical reasoning is 
pervasive in law and everyday life, ‘analogical reasoning is the key to legal 
casuistry’ (p 32) and ‘lies at the heart of legal thinking and for good reason’ (p 99); 
it has a distinctive structure and faces distinctive constraints. Because analogical 
reasoning imposes a certain discipline, there is less need for a widespread moral or 
political consensus. Indeed, Sunstein’s reliance on incompletely theorised 
agreements seems to have virtually eliminated the need for any agreement on 
such issues. As the most familiar means of legal reasoning, analogical reasoning 
runs neither inductively from particulars to generalities nor deductively from 
generalities to particulars, but moves from particulars to particulars: analogical 
reasoning is not syllogistic and scientific in form and function, but is practical and 
probabilistic. The beauty of legal reasoning is that it allows lawyers and judges to 
engage with political and moral values without reducing law to an open-ended 
ideological debate and without collapsing it into some other field of knowledge, 
like politics or economics. Large-scale debate about controversial issues is avoided 
by the fact that legal reasoning functions by relying on ‘a set of practices, 
conventions, and outcomes ... [that] makes legal interpretation possible ... and 
sharply constrains legal judgment’ (p 13). This legal culture of syntactic and 
substantive principles places off-limits certain deep conflicts over the right and 
good as being too ideological and unsuited to legal resolution; ‘the lawyer’s 
questions have everything to do with constraints of competence and role’ (p 34) 
and ‘there can be a real difference between the legally correct outcome and the 
morally correct outcome’ (p 92). 
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Sunstein’s account of how analogical reasoning works is fairly uncontroversial, 
but it is the claims that he makes for its operation that are decidedly controversial 
in character. He highlights four steps in the analogical process: (1) fact pattern X 
has certain characteristics A, B, and C; (2) fact pattern Y differs from X in some 
respects, but shares certain other characteristics A, B, and C; (3) the law treats X in 
a certain way; and (4) because fact pattern Y shares certain characteristics with fact 
pattern X, the law should treat fact pattern Y in the same way. Obviously, the 
application of such an analogical process involves normative judgments about 
relevance and valence in terms of the similarities and differences between fact 
patterns. However, according to Sunstein, the legitimacy and genius of analogical 
reasoning as a legal practice is that it ‘will impose a certain discipline ... [such 
that] there can be a real difference between the legally correct outcome and the 
morally correct outcome; the difference lies in the fact that analogies will operate 
as entirely ‘‘fixed points” in legal reasoning , whereas many of these are revisable 
in morality’ (pp 91—92). Moreover, in understanding analogical reasoning in this 
way as the key manoeuvre in the judicial repertoire of legal moves, judges ‘need 
not, much of the time, attempt to say much about large-scale social controversies’ 
(p 195). In this important sense, therefore, analogical reasoning is different from 
and preferable to other forms of legal argumentation, such as resort to abstract 
theories of ‘wealth maximization’ or ‘natural rights’, because it operates at a much 
more concrete and modest level and in a much less theoretical and piecemeal way; 
it does not need to take a stand on such ideological and controversial matters. As 
such, analogical reasoning is the most effective, legitimate and just form of legal 
argumentation in that it achieves ‘principled consistency, a focus on particulars, 
incompletely theorised judgments, and principles operating at a low or 
intermediate level of abstraction’ (p 67). 

The bulk of Sunstein’s monograph is appropriately devoted to a rich series of 
practical illustrations about the operation of analogical reasoning and the 
legitimacy of incompletely theorised agreements. He demonstrates an enviably 
wide and subtle appreciation of the common law. Indeed, the great strength of all 
his work is the lucid and concrete way in which he makes and defends his 
jurisprudential claims; jargon is eschewed and Sunstein works hard to keep his 
discussion accessible to the non-specialist. However, despite the obvious appeal of 
this pragmatic and relatively playful approach, the new pragmatism tends to be 
pragmatic in the most non-pragmatic and, at times, almost anti-pragmatic way. 
Although paying lip-service to the decidedly pragmatic qualities of contextual 
sensitivity and prudential judgment, Sunstein is far too concerned with discovering 
and defining The Way Things Really Are. By demonstrating that ‘analogical 
reasoning is the key to legal casuistry’ (p 32) he enlists pragmatism to complete the 
formalist campaign of demonstrating that law is a self-sufficient system that can 
produce correct, determinate, predictable and distinctly legal outcomes. This is a 
flat denial of the pragmatist’s belief that legal reasoning is not really about 
anything unique or special at all. Indeed, from a more rigorously pragmatic 
perspective, legal reasoning is what it is and what it is is historically contingent and 
socially revisable. Legal reasoning is nothing more (and nothing less) than how 
particular lawyers reason at particular times. While some modes of legal reasoning 
lend themselves better to some tasks than others, this conclusion entails a 
contingent evaluation of their practical utility in particular situations. It does not 
involve fixing ‘the nature of legal reasoning’ because it has none in any essential or 
lasting sense: there is no neutral or reliable algorithm for legal decision-making or 
any other kind. 
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Beyond analogy 


While it is true that the law is much more pragmatic and less analytical than most 
contemporary theorists pretend or allow, it strains the bounds of credibility to 
promote analogical reasoning as the underwriter of correct, determinate and 
distinctly legal operations and outcomes. On the contrary, although analogical 
reasoning plays an important and frequent role in law’s reasoning game, it is 
thoroughly indeterminate in practice and consequence. Most typically, this 
indeterminacy will manifest itself where fact pattem Y has more or less 
similarities with and differences from fact pattern X. As no two cases are ever 
entirely the same or different, this will occur almost all the time. For example, 
fact pattern X might be comprised of characteristics A, B, C, D, and E, but fact 
pattern Y might possess either A, B, C, and D or A, B, C, D, E, and F. In either 
case, there is nothing internal to the process of analogical reasoning that can 
determine whether the existence of one more, less or different characteristic is 
sufficient to warrant treating fact pattern Y like fact pattern X or not. Indeed, the 
addition or subtraction of one characteristic might alter the collective meaning of 
the other characteristics: without C, the remaining characteristics A, B, D, and E 
might take on a very different significance and, with F, the characteristics A, B, 
C, D, and E might amount to a very different whole. Also, it might happen that 
in fact pattern X, a re-appraisal might suggest that its relevant characteristics 
were not A, B, C, D, and E, but really were A, B, C, and D or A, B, C, D, E, and 
F. For instance, once it is decided that a car is a ‘vehicle’ in terms of the rule that 
there are to be ‘no vehicles in the park’, whether a person on roller-blades is a 
‘vehicle’ will depend on the presumed or postulated purpose of such a rule — is it 
intended to reduce noise, cut down on traffic, protect the safety of pedestrians, 
etc? 

In almost all circumstances, there will be a pragmatic embarrassment of 
analogical riches. If good arguments are the touchstone of law and its legitimate 
functioning, there are simply too many good arguments for the pragmatists’ 
peace of mind. In this situation, while fact pattern Y has characteristics A, B, C, 
D, and E, there are two earlier fact patterns W and X that were disposed of in 
entirely opposite ways; fact pattern W has characteristics A, B, and C and fact 
pattern X has characteristics C, D, and E. There is no way to compare the relative 
cogency of the two competing analogical options without resort to some values 
or principles that are extraneous to the process of analogical reasoning itself.4 Yet 
analogical reasoning does not determine the result; it is only a testing device for 
the more important political determinations that are made prior to and after 
analogical testing occurs. At every stage, the judge is obliged to make resort to 
the values and principles that analogical reasoning is intended to finesse. 
Analogical reasoning is thereby debilitated by the same weaknesses that afflict a 
rule-based account of law. In the same way that it is never possible to simply 
‘follow the rules’, because the question of the relevant and precise rule — and 
what following it entails — remains irresolvably contestable, it is also not possible 
to simply engage in analogical reasoning, because the question of the relevant 
and precise analogy — and what following it entails — remains irresolvably 
contestable. Accordingly, in contrast to Sunstein, I do not believe that, in 


4 This is what John Austin labelled ‘the competition of opposing analogies’. See J. Austin, Lectures On 
Jurisprudence (London: J Murray, 5th ed, 1885) 653 and 1030. 
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deciding ‘whether one case is analogous to another, we need not, much of the 
time, attempt to say much about large-scale social controversies’ (p 195); 
analogical reasoning hides rather than does away with the historical values and 
social ideas that energise the law’s operation. 

For analogical reasoning to be cogent and compelling, there must be sufficient 
justification to warrant the inference that, because property X is present in one 
instance, it is present in another. But there is no way to identify or confirm 
through the logic of analogical argument itself that certain characteristics are 
present or that any inference are warrantable. This is a matter of imputation, not 
demonstration. Indeed, analogical reasoning must be complemented and 
supplemented by resort to what Sunstein is most at pains to avoid — what he 
describes as ‘large-scale social controversies’ — if it is to make any sense at all. 
Conversely, with recourse to such external values, his formalist-style claims 
about the ‘real difference between the legally correct outcome and the morally 
correct outcome’ (p 92) ring hollow. Moreover, because pragmatism is more ad 
hoc than a priori, any juristic attempt to effect a more programmatic or 
systematic appeal to political or social values ceases to be pragmatic. Like his 
pragmatic predecessors, Sunstein fails to provide any guide as to how distinguish 
good from bad analogical reasoning. On this crucial question, he is left with 
Levi’s inadequate conclusion that ‘the determination of similarity and difference 
is the function of each judge’ and that ‘legal reasoning tests constantly whether 
society has come to see new differences or similarities.’> While this strikes an 
agreeable note within a non-formalist approach, it is cold comfort to Sunstein’s 
formalist commitments. In short, while analogical reasoning is an important 
dimension of legal reasoning, it cannot provide the vital grounding that the new 
pragmatists suggest. 

Unclear about whether analogical reasoning acts as a constraint on law or 
whether law acts as a constraint on analogical reasoning, Sunstein and other 
pragmatists are unable to overcome the criticism that the analytical validity of the 
substantive outcome is not warranted by the analogical form of the legal 
argument. It is not the force of Reason, analogical or otherwise, that determines 
what is important and relevant in legal decision-making, but what is substantively 
reasonable and contingently acceptable as a matter of practical reason. As such, 
the determinacy or correctness of legal reasoning is not closed, but open and, 
therefore, is as much political as it is legal. While there are constraints that exist 
and are experienced by lawyers and judges, these constraints are less determinate 
and more revisable than is conceded. Constraints are as re-interpretable as the 
reasoning that they are intended to constrain. Of course, it is not that there are 
not better or worse answers or even correct ones, but that ‘there is never any 
“correct legal solution’ that is other than the correct ethical and political 
solution to that legal problem.’ Again, that is, of course, ‘correct’ in the 
contingent and contextual sense that certain people for certain purposes at a 
certain time and place are persuaded that it is correct. A resoundingly pragmatic 
account does not deny the existence of such a standard, but de-stabilises its status 
and grounding. 


5 Seen | above, 2 and 104. See also Warner, ‘Three Theories of Legal Reasoning’ (1989) 62 S Cal L 
Rev 1523, 1552-1556. 

6 D. Kennedy, ‘Legal Education and the Reproduction of Hierarchy’ in D. Kairys (ed), The Politics of 
Law (New York: Pantheon Books, 1982) 47. 


268 © The Modem Law Review Limited 1998 


March 1998] The Reasoning Game 


Not so fixed 


If Sunstein is to make good on this deficiency, his primary responsibility must be to 
establish a distinctly legal standard against which to measure the weighting of the 
various similarities and differences. He maintains that, as judges’ convictions about 
the meaning and importance of certain decisions will warrant a certain priority in 
constraining the potentially open-ended operation of analogical reasoning, there are 
certain defining moments or ‘fixed points’ of legal precedent that require judges ‘to 
square current judicial decisions with previous judicial decisions that have stood the 
test of time’ (p 82) and, therefore, ‘real constraint on judicial discretion ... comes 
from precedent’ (p 179). For example, the fact that all judges accept that certain 
cases, such as Brown and Roe,’ must be incorporated into any proposed theory about 
the American Constitution emboldens Sunstein to maintain that ‘legal reasoning has 
a distinctive structure and faces distinctive constraints’ (p 75). However, while it 
might be possible to agree on a handful of fixed precedential points, they would be 
so limited as to be of little practical use: any attempts to enlarge this crucial category 
sufficiently for it to become practically operative will meet sharp and sectarian 
political disagreement. Moreover, even though Sunstein acknowledges that such 
fixed points ‘do not speak for themselves, and judgments about their meanings have 
large creative dimensions’ (p 82), it is difficult to understand how Brown or Roe 
have a settled and shared interpretation capable of providing the necessary direction 
and force to get analogical reasoning up and running. Both Brown and Roe have 
been subjected to intense public attempts at interested interpretation and represent a 
site for the manufacture of meaning as much as an adequate grounding for its 
resolution. Moreover, as Brown and Roe aptly illustrate, the genesis of these fixed 
precedential points is to be found in strikingly creative and non-analogical judicial 
acts that break with existing legal traditions. and re-orient the whole legal enterprise. 

For all his pragmatic protestations, Sunstein’s account and defence of analogical 
reasoning remains profoundly abstruse and rationalistic in the sense that it is 
unsituated in the material circumstances of history and is inured to their political 
dynamics: ‘abstract universality’ is ditched, but only to be replaced by ‘abstract 
particularity’. For a pragmatic approach that is supposed to valorise experience and 
contextuality, there is little appreciation that legal reasoning operates in the real 
world of historical struggle or of how law does (and does not) change. For Sunstein, 
the only experience and context that matters is the legal one: the experience of the 
law is the life of its own (ana)logic. He makes no attempt to place Roe or Brown in 
their larger social settings so that it might be possible to appreciate the political 
dynamics of feminism and protest or the struggle for racial justice that impinged 
upon the legal process. On his terms, legal change is nothing more than the playing 
out of a legalistic game of analogical reasoning, with victory going to the 
analogically fleet and agile of mind. The pernicious effect of such a formulation is 
that legal change is not thought of as part of a socio-political process nor as even a 
pragmatic response to changing historical conditions. Instead, it is viewed solely as 
the culmination of the internal and irresistible force of legal reasoning. Notwith- 
standing many formalists’ opinions to the contrary, it is surely unpardonable for 
lawyers and law professors to present themselves as the exclusive architects of legal 
and social change. To portray the development of legal doctrine as being brought 
about largely by dint of analogical reasoning is both dangerous and self-serving; 
dangerous because it trivialises the vital role of popular struggle and self-serving 


7 Brown v Board of Education (1954) 347 US 483; and Roe v Wade (1973) 410 US 113. 
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because it conveniently portrays academics as the saviours of social justice. On the 
contrary, analogical reasoning is mere prelude or postscript to a political letter. 

Legal change is as much about political action as it is about making good legal 
arguments. Decisions like Brown and Roe become ‘fixed points’ in the shifting 
constitutional universe not because they are legally correct or analytically sound, 
but because they are considered politically valid and socially acceptable. The 
difference between Plessy v Ferguson and Brown has nothing to do with 
interpretive cogency or hermeneutical integrity in constitutional doctrine; 
analogical reasoning was not a decisive factor. It has everything to do with 
changing currents and concems in the political context that frame and condition 
such germinal and disruptive judicial decisions. Plessy ceased to be a fixed point 
on the constitutional compass because it no longer enjoyed sufficient political 
confidence and public support; its perception as having an analytically weak or 
analogically suspect status was beside the historical point. Rightness was a matter 
of social policy and political persuasion, not constitutional law. Indeed, without 
abandoning his cherished attachment to analogical reasoning and the discredited 
doctrine of stare decisis, Sunstein would have been hard pressed to recognise 
Brown as a sound of correct legal decision in the summer of 1954. Like many other 
jurists, he would be thrown on the painful horns of the perennial formalist dilemma 
— either he would have to renounce his legal faith if he was to maintain his political 
beliefs or he could hold fast to his legal faith and accept the law’s reactionary and, 
in that case, racist ethos. 


Incomplete agreements 


While it might well be the case that ‘to argue from one factual situation and to 
decide by analogy is a natural tendency of the human and legal mind,’ it is not the 
be-all-and-end-all of law and it most certainly is not the hallmark of legal practice 
that distinguishes it from moral, political or ideological contestation. Indeed, it is 
only one part of law’s repertoire of argumentative moves. Moreover, far from 
being insulated from large-scale moral controversies, analogical reasoning gains its 
intellectual purchase and practical efficacy by virtue of its resort to social and 
political values. Sunstein reluctantly concedes this, but insists that incompletely 
theorised agreements function as ‘foundations for both rules and analogies’ (p 6). 
Such agreements allow judges to ground particular outcomes in something more 
substantial than their own legal instincts, but less demanding than a fully thought- 
out theory or consensus for their political convictions; ‘while people diverge on 
some relatively high-level proposition, they might be able to agree when they 
lower the level of abstraction’ (p 37). By reference to such mid-level artefacts, he 
defends his claim that the legal arena does and should stand separately from any 
political involvement. Accordingly, as well as being pragmatically useful, 
incompletely theorised agreements allow judges to get on with their task without 
having to take a definitive or Herculean stand on deep political or moral values.!° 
In this way, Sunstein’s championing of incompletely theorised agreements not only 
serves to explain how judges reach particular outcomes, but also illuminates the 


8 Plessy v Ferguson (1896) 163 US 537. 

9 McLoughlin v O'Brian [1983] AC 410, 419 per Lord Wilberforce. 

10 See R. Dworkin, Law’s Empire (Cambridge, Mass: Belknap Press, 1986). Sunstein also draws a 
comparison between incompletely theorized agreements and Rawls’ idea of ‘overlapping consensus’. 

See J. Rawls, Political Liberalism (New York: Columbia University Press, 1993) 133—172. 
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hallmark of a well-functioning legal system because they are ‘an important source 
of social stability and ... enable people to live together to permit them to show 
each other a measure of reciprocity and mutual respect’ (pp 5 and 39). 

Sunstein is quick to admit that, on occasion, disagreements can be desirable and 
incompletely theorised agreements can run the risk of reaching an outcome that is 
‘mistaken’ (p 58) in situations where there may be widespread agreement about 
general value-judgements, but the agreement is nevertheless incompletely 
theorised. This, of course, prompts the query of why this outcome must be 
considered ‘mistaken’ and on what basis it might be possible for judges to subject 
incompletely theorised agreements to ‘scrutiny and critique’ (p 59). Sunstein 
acknowledges that it would be foolish to deny that some general theories 
sometimes get it right, and even more foolish to suggest that incompletely 
theorised agreements warrant respect whatever their content: ‘except in unusual 
situations and for multiple reasons, general theories are an unlikely foundation for 
judge-made law, and caution and humility about general theory are appropriate for 
courts, at least when multiple theories can lead in the same direction’ (p 59). While 
this could be interpreted as meaning that he is doing away with any foundation to 
legal reasoning at all, it is more reasonable to assume that he is merely replacing 
one foundation with another. Besides being the stuff of what good legal decisions 
comprise, incompletely theorised agreements are positioned to become Sunstein’s 
contribution to the formalist task of determining ‘the crucial part of the lawyer’s 
distinctive solution to social pluralism’ (p 59). 

For Sunstein, the need to make the system work on a daily basis is of paramount 
importance; efficacy is treasured more than consistency or candour. Indeed, he 
makes the telling suggestion that, where judges have conflicting political 
frameworks, what is left unsaid can be as important as what is said and that 
judges should keep silent so as to facilitate agreement on outcomes in particular 
cases; ‘silence on something that may prove false, obtuse, or excessively 
contentious can help minimise conflict, allow the present to learn from the future, 

‘and save a great deal of time and expense’ (p 39). On the other hand, Sunstein also 
maintains that ‘if judges ... have actually agreed on a general theory, and if they 
are really committed to it, they should say so’ (p 44). One could be forgiven for 
asking how judges could ever know they had reached agreement on such general 
theories in the first place, if they took Sunstein’s vow of silence. Perhaps Sunstein 
also wondered about this when he later concludes that, ‘in law, as in politics, 
disagreement can be a productive and creative force, revealing error, showing 
gaps, moving discussion and results in good directions’ (p 58). While this 
assessment seems to the jurisprudential point, it is an odd statement for someone 
who is committed to demonstrating that judges can resolve ‘large, contested issues 
of social life’ in a distinctly legal way rather than ‘only on ... a sectarian basis’ 
(p42). 

Even if one accepts Sunstein’s claim that incompletely theorised agreements can 
come to the rescue of analogical reasoning, he is still left with severe problems to 
overcome. For instance, in Sunstein’s world, two judges may appeal to the same or 
different principles in order to energise analogical reasoning, but, so long as they 
both lead to the same outcome, there is no cause for concem. It does not matter 
why fact pattern X and Y are deemed analogous; all that matters is that the dispute 
is resolved. Indeed, Sunstein worries that any attempt to explain what general 
theory was decisive might jeopardise the result. However, in this case, 
incompletely theorised agreements are less facilitating adjudication and more 
concealing the actual basis of each judge’s decision. While one judge may view A 
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as the relevant characteristic, another may hold B to be. If, however, the 
justification for why X and Y are held to be analogous is ignored, there is no 
possibility for predicting whether L or M may also be analogous. Stare decisis 
seems to have become so much unnecessary baggage in the pragmatic enterprise. 
Furthermore, a more serious problem would arise when there is no agreement at 
this more general level. Incompletely theorised agreements can only be possible or 
viable, if both parties have at least some reason for accepting the result in question. 
If there is none, the judges are thrown back on their own political instincts. In such 
circumstances, the reliance upon incompletely theorised agreements as 
‘foundations for both rules and analogies’ (p 6) seems hopelessly inadequate. As 
is so often the case, formalist theories run out at the very point where they are most 
needed. 

In many ways, I do not disagree with Sunstein’s claim that judges are able to 
make doctrinal progress by developing incompletely theorised agreements on 
controversial issues; it is a plausible and sensible account of judicial practice. 
However, when it is appreciated that Sunstein and I are engaged in very different 
Jurisprudential projects, it is difficult to understand how such an account can 
advance Sunstein’s ambitions. Whereas Sunstein is intent upon arguing that law is 
a self-sufficient practice that is significantly more constrained than political or 
moral argument and that can generate determinate and legitimate results, I want to 
offer a more critical account in which adjudication is one more site to play politics. 
Consequently, it is only when analogical reasoning is placed within a much 
broader and more expansive non-formalist account of law and adjudication that the 
operation of legal reasoning as a practical exercise in decision-making can be fully 
grasped and appreciated. It is to that task that I briefly turn. 


Playing the game 


Efforts to utilise notions of ‘game’ and ‘play’ as devices for understanding various ' 
aspects of human thought and behaviour have a distinguished philosophical 
lineage. However, despite general agreement over the relevance and utility of such 
notions, there has been little agreement on the role and status that games, as it 
were, play in illuminating the human predicament and advancing its critical 
analysis.!! In entering this long-playing contest, I want to take a very particular 
strategy and side. The traditional stance towards games and play that passes from 
Plato through Kant and Schiller to Huizinga and Caillois apprehends them as 
activities that occur outside and in contrast to reason. Play is a feature of the 
irrational side of life in which chance is opposed to necessity and is beyond the ken 
of analytical knowledge; it is undisciplined and represents an arbitrary, 
unmediated, exuberant, spontaneous, instinctual, chaotic and unbounded 
outpouring of emotion. In contrast to this tradition, I want to take my lead from 
the more subversive work of Saussure and Derrida. Rather than treat play as 
something that is to be set against or distinguished from reason or work, I want to 
defend an understanding of game-playing that combines both free-play and 
structure in a dynamic appreciation of the judicial performance in law’s continuing 
game. In particular, I want to argue that, as far as the games of law and 





11 Foc a critical survey of this ludic tradition, see M. Spariosu, Dionysus Reborn: Play and the Aesthetic 
Dimension in Modern Philosophical and Scientific Discourse (Ithaca, New York: Cornell University 
Press, 1989). 
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adjudication are concerned, it is always the case that play and reason, rules and 
discretion, and freedom and constraint go hand in hand; these are not so much 
polar opposites or dichotomies as interdependent parts or forces that both energise 
and destabilise the adjudicative challenge. In this deconstructive approach, play is 
treated not so much as irrational, but more as part of what it means to be rational: 
there is no Reason for settling arguments about reason that are not themselves part 
of the game of reasoning. !2 
In a seminal essay, Derrida places the notion of play at the heart of the 
deconstructive critique and the subversive claim that ‘language bears within itself 
the necessity of its own critique.’!3 He explains how the Westem philosophical 
tradition has driven itself to metaphysical distraction by its insistence on 
compressing its thinking about the world into the strait jacket of dichotomous 
opposites — chance and necessity, reason and desire, mind and body, etc. In 
particular, he concentrates on the ill-fated effort in discursive studies to ground the 
distinction between structure and free-play in ‘a fundamental immobility and 
reassuring certitude ... beyond the reach of free-play.’ However, in rejecting the 
possibility of a structured foundation that is privileged over and controls play, 
Derrida is not suggesting that there is somehow a free-play that happens outside of 
structure and that itself controls structure. Derrida insists that, in matters of human 
discourse, there is no question of choosing between, on the one hand, a formalist 
interpretation — the ‘dreams of deciphering a truth or an origin which is free from 
free-play’ — and, on the other hand, an anti-formalist interpretation — the affirma- 
tion of a free-play that tries to pass beyond the dream ‘of full presence, the 
reassuring foundation, the origin and the end of the game.’ Instead, what must be 
done is ‘to conceive of the common ground and the differance of this irreducible 
difference.’ In other words, the apparent full presence of totalising structure is only 
made viable and given force by the threatening absence of a disruptive free-play in 
the same way that the apparent full presence of free-play is only rendered 
threatening by the pervasive absence of a stultifying structure. As Derrida states: 
If totalization no longer has any meaning, it is not because the infinity of a field cannot be 
covered by a finite glance or a finite discourse, but because the nature of the field — that is, 
language and a finite language — excludes totalisation. This field is in fact that of a game, 
that is to say, a field of infinite substitutions in the closure of a finite ensemble. This field 
permits these infinite substitutions only because it is finite, that is to say, because instead of 
being an inexhaustible field ..., instead of being too large, there is something missing from 
it: a centre which arrests and founds the free-play of substitutions.!4 
In terms of jurisprudence, this deconstructive stance can be put to great and 
unsettling effect in the non-formalist project. In the adjudicative performance, the 
structure of rules and the play of discretion interact and feed off each other in the 
game of legal interpretation: play is the element of the game that disrupts and de- 
stabilises the structured rules that constitute the game. There is always a tension 
between order and disorder, freedom and constraint, and determinacy and 





12 While this broadly deconstructive approach to life, games and law holds considerable promise, it must 
be emphasised that, in depicting law as being constituted by the tension between structure and play, 
the ambition is not to privilege play at the expense of structure. Those that simply want to invert the 
relation and privilege play over structure-remain trapped within the very system they claim to subvert 
and reject: a studied ‘anything goes’ that pits Dionysian free-play against Apolline ruledness is simply 
the flip side and, therefore, the continuation of the traditionalist stance. See, for example, P. 
Feyerabend, Against Method (New York: Verso, 1975) 

13 J. Derrida, ‘Structure, Sign, and Play in the Discourse of the Human Sciences’ in R. Macksey and E. 
Donato (eds), The Structuralist Controversy (Baltimore: Johns Hopkins Press, 1970) 254. 

14 ibid 248, 264-265, 265 and 260. 
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indeterminacy that cannot be resolved by a totalizing account or performance. For 
example, it is not possible to think of or understand determinacy without 
indeterminacy: each plays off the other in the relentless encounter that both makes 
meaning possible and prevents its ultimate grounding. In this way, determinacy 
and indeterminacy in legal interpretation can be understood as locked in a 
relentless historical struggle for dominance that allows only temporary respites, but 
no final resolution or ultimate balance. Determinacy is only realisable against an 
informing background of indeterminacy and it is the possibility of determinacy that 
gives the threat of indeterminacy any bite. Accordingly, legal meaning is a 
simultaneous mix of the determinate and indeterminate. In Hartian terms, for 
example, this translates into the acknowledgement that rules will be experienced as 
having a core of accepted meaning and a penumbra of uncertainty, but the identity 
of each will shift and change; what was once thought to be at the core will become 
penumbral and vice-versa. The relation between core and penumbra cannot be 
described once-and-for-all: it is a socio-historical artifact and cannot be reduced to 
a simple formula or overarching narrative.'° Whether particular interpretations of a 
rule are or are not compatible is not the point. It is the fact that the question of their 
compatibility is always open and contestable. 

Both formalists (and their nihilistic critics) overlook the crucial insight that 
meaning is found in the social interaction of freedom and constraint, not in the 
privileging of one over the other. Whereas formalists, including the pragmatic 
Sunstein, emphasise the stability and pre-dominance of structured determinacy 
over the marginalised threat of a disruptive indeterminacy, anti-formalists stress 
the unbounded play of an anarchic indeterminacy over the stabilising force of a 
orderly determinacy. Both are mistaken. In contrast to formalist claims, law’s 
game of adjudication has no greater (or lesser) legitimacy than that which its 
participants earn for themselves in their performance and play. As practised by its 
mainstream operatives, legal theory exists as a kind of a grand narrative or meta- 
discourse that is produced by the discourse of law to validate its own status as a 
scientific discourse in the sense that it possesses an objectivity and foundation that 
lies outside itself and whose evaluative standards are adequacy, accuracy and Truth 
itself. In short, jurisprudence exists to legitimate the rules of its own game. 
However, there is no metalanguage or one way of playing the game that is 
intrinsically or extrinsically capable of grounding and validating the conclusions 
reached or the justifications used. Legitimacy and, therefore, justice is not 
achieved by judicial conformity to a set way of proceeding, but is something that 
can only arise from within the adjudicative game itself and be generated by the 
participants’ own discursive practices and institutional interactions. The 
correctness of any particular move is established through persuasion and argument, 
not proof or demonstration; the difference between ‘good’ and ‘bad’ moves is 
game-specific and must be judged within the game, even as the rules are being re- 
interpreted. Legitimacy, therefore, is something that does not precede or ground 
any judgment given, but something that follows or flows from the rhetorical force 
of the judgment made. 

Whereas formalist jurisprudence seeks closure and legitimacy by privileging the 
passing as the permanent, anti-formalist efforts are too ready to dismiss the fact 


ee ee ee U M U a a 

15 See HLA. Hart, The Concept of Law (Oxford: Clarendon Press, 2nd ed, 1994). For a fuller account of 
this dynamic relation, see A. Hutchinson, ‘A Postmodern’s Hart: Taking Rules Sceptically’ (1995) 58 
MLR 783. 

16 See J-F. Lyotard and J-L. Thibaud, Just Gaming (Minneapolis: University of Minnesota Press, 1985) 
28 and 43. 
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that the adjudicative performance can only be made sense of as an exercise in rule- 
application rather than as an unbounded exercise in judicial free-play. 
Nevertheless, this concession does not undermine the pragmatic claim that the 
adjudicative performance is an entirely fluid and contingent game in which 
‘anything might go’. While law is a game that is defined by and through its 
enabling rules, it is a game in which everything is always a move in the game and 
in which there is no way to make a move that is not itself a move in the game. As 
an activity that it always beyond absolute determination and never fully finished, 
adjudication not only passively allows, but also actively encourage transformative 
and disruptive acts because, without them, the game risks paralysis and 
irrelevance: ‘the novelty of the unexpected “move” ... can supply the system 
with that increased performativity it forever demands and consumes.’!? In this way, 
the adjudicative game is played both within and with the rules that constitute it as a 
game; the limits of the game and the validity of acceptable moves within any 
particular performance of the game are not established once-and-for-all, but are 
provisional markers that are constantly being negotiated and re-negotiated as the 
game plays on. What counts as a move within the game is a part of the game, not 
apart from it. 
In this deconstructive understanding, there are two aspects to play — 
indeterminacy and decision. Law’s language game is a vast practice of almost 
infinitely possible moves in which each player must come to a decision as to which 
move to make. The moment and nature of the decision made cannot be grounded in 
anything outside itself; there is no possibility of an acontextual metric for closure. 
As Derrida puts it, ‘the moment of decision, as such, must be the consequence or 
effect of this theoretical or historical moment, of this reflection or this deliberation, 
since it always marks the interruption of the juridico- or ethico- or politico- 
cognitive deliberation that precedes it, that must precede it’!8 In simple 
jurisprudential terms, the decision is never entirely explainable by or reducible 
to the rule(s) of which it claims to be an application. A particular performance or 
move cannot be detached form the general game itself — each can only be fully 
appreciated in the context of the other. It is the subject or player that both occupies 
and fills the gap between the game’s indeterminate possibilities and the 
determinate decision made. As such, judges do not stand astride the game, but 
are altered and shaped by the game’s limits as they play to re-construct those 
limits; they are influenced by the present contours of the game as they influence 
the game’s continuing performance and possibilities. In formalist terms, there is no 
final or enduring span between the game’s general indeterminacy and particular 
decisions that is not destabilised by the constituted and constituting identity of the 
different players: indeterminacy ‘is not simply a moment to be overcome by the 
occurrence of the decision, ... [but] continues the decision and the latter does not 
close itself off from the former.’!? Politics is always present and irrepressible 
because general indeterminacy both gives arise to and continues to permeate the 
particular decision made. 
By understanding the move from general indeterminacy in this way, it should 
be clear why my approach is pragmatic as opposed to either formalist or anti- 
17 JF Lyotard, The Postmodern Condition: A Report on Knowledge (Manchester: Manchester 
University Press, 1984) 15. See, also, S. Fish, Doing What Comes Naturally (Durham, NC: Duke 
University Press, 1989) 355-358. 

18 J. Derrida, ‘Force of Law: The Mystical Foundation of Authority’ in D. Cornell et al (eds), 
Deconstruction And the Possibility of Justice (New York: Routledge, 1992). 

19 J. Derrida, ‘A Response’ in C. Mouffe (ed), Deconstruction and Pragmatism: Simon Critchley, 
Jacques Derrida, Ernesto Laclau, and Richard Rorty (London: Routledge, 1996) 87 
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formalist. It resists the conclusion that any decision is valid simply because it is a 
decision; the idea that there is complete freedom to decide makes no sense at all 
because it is only within a structure of constraints, albeit thoroughly contingent 
and revisable in content and direction, that decision-making can be 
comprehended as decision-making. Without some formative structure or 
informing context, there would be no game as a process of human engagement 
and reflection, but only a random collision of thought-less movements. Indeed, 
the very notion of choice implies a constrained context that identifies what is and 
is not being chosen between. At the very least, a decision has to possess an 
important element of cognition, even if the ultimate decision is to make an 
arbitrary choice. Moreover, the choice is not, as anti-formalists suppose it to be, 
between an ultimate rational grounding or a free-floating irrational grunt: this is 
only to re-install the idea of universal Reason and another false dichotomy 
between reason and non-reason. There are grounds of and for decisions, but they 
are contingent and unstable: reasons can be given as to why one decision is better 
than another, but these arguments are never themselves guaranteed or vouchsafed 
outside the context of argument. Consequently, legal reasoning is about the 
moves that are presently in play and which structure law’s reasoning game in 
such a way as to enable choices between competing definitions of particular rules 
in light of their general indeterminacy. However, while providing an 
argumentative context for reasoning and definition, these moves are themselves 
being contingently re-worked. As such, the rules of the reasoning game do not so 
much constrain or cabin judges’ room for manoeuvre as make it possible and 
operational. 

Legal reasoning, therefore, is primarily a practical activity, not an abstract and 
arcane meditation on legal intelligence. Like most practical skills, it is acquired by 
the experience of doing it and handed down from practitioner to practitioner: it is 
about ‘knowing the ropes’. Legal reasoning is not a series of formulaic applications 
in an abstract space, but a functional engagement in real time; it is not a 
philosophical reflection, but a practical activity; it not a logical operation, but an 
exercise in operational logic. However, although it is primarily an activity, it does 
not mean that it does not have a basic structure nor that there are no basic 
guidelines to follow. Legal reasoning, therefore, refers as much to an attitude or 
style of argument as to the techniques of argument themselves. On these matters, I 
am in general agreement with Sunstein. However, unlike Sunstein, I maintain that 
a good legal argument has no essential hallmark that fixes it as ‘good’ outside of its 
particular context. This explains why a good legal decision one day might be 
considered unconvincing at a later time. This fact, of course, means that the 
‘soundness’ of any particular episode of legal reasoning is to be adjudged in terms 
of its capacity to persuade other judges and lawyers in a particular community at a 
particular time rather than its analytical approximation to some logical ideal of 
argument; the fact that Brown is treated as a better legal decision than Plessy is 
about its political value and acceptability, not its inherent argumentative force and 
cogency. As such, therefore, while Sunstein rightly depicts legal reasoning as 
comprising a repertoire of arguments that combine to sustain a culture of legal 
reasoning, he fails to accept that those arguments and that culture are themselves 
politically dynamic and not the stabilising force that he and other neo-pragmatists 
insist. In this way, law and legal reasoning are treated as not so much tools or data- 
banks, but comprise performative activities in the game of adjudicative 
interpretation. 
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Beyond craft 


The traditional skills and techniques of the judicial craft are central to the 
performance of this rhetorical practice. Nonetheless, while the learned knack of 
using legal materials with adroitness and dexterity is not to be underrated, the 
effect of such a limited depiction of lawyers’ special and distinctive expertise is 
that it can too easily be used to avoid the democratic responsibility of justifying 
their power and authority by reference to the real-world pressure of getting the job 
done. For example, Sunstein defends a modest version of professional craft as the 
learned ability to make intuitive judgements about fixed points in the legal 
universe and to fathom ways to render them consistent enough to let legal 
reasoning proceed. Apart from its formalist underpinnings, this account glosses 
over the more ambitious claims made for it. By insisting that good lawyering must 
turn on a regimen of restraint and restriction in which ‘a set of practices, 
conventions, and outcomes ... sharply constrains legal judgment’ (p 13), Sunstein 
turns lawyering into an inward-looking and insular profession. This depiction of 
the judicial craft artificially and unnecessarily cuts law and adjudication off from 
the sustaining political context and rich historical resources from which they gain 
their vigour and conscience with which they achieve their highest democratic 
calling. Legal artistry demands more than technical proficiency: political ideals 
must and do combine with professional discipline in the best and most compelling 
performances of law’s adjudicative game.20 

When judges begin to understand themselves as rhetorical participants in 
law’s infinite language game, they become less troubled by law’s incorrigible 
indeterminacy and adjudication’s openness. Indeed, disabused of the formalist 
project’s appeal, they might come to embrace those features rather than resist 
them. In particular, once it is fully accepted that law is a game of infinite 
possibilities, judges might abandon the beliefs that law and adjudication are 
- closed and determinate practices and that openness and indeterminacy are to be 
feared. Of course, this does not mean participants are free to do as they wish. 
They are always participating within their extant context which they must 
struggle to change as they play within its constraints. However, once aware of 
the constructive nature of the boundaries, judges and jurists might realise that it 
is less about looking and more about seeing. When it comes to law and 
adjudication, it is people’s vision that constrains them, not the legal materials. In 
this sense, change is as much a matter of imagination as anything else. However, 
such a realisation does not lead into the clutches of the discredited anti- 
formalists. Pragmatic judges will appreciate that, like pragmatic philosophers, 
their positive task ‘is to fecundate [their] analytical skills with dreams and to 
discipline [their] dreams with analysis.’ In striving to do this, judges will work 
with and through the rules, but there will be no governing manual of rules: there 
is only the continuing responsibility to dream and experiment in reasonable and 
reasoned ways. And, of course, there are ‘no rules and regulations for dreaming 
reasonable dreams.’?! 


20 See Hutchinson, n [5 above, 815-817. The reference to ‘political ideals’ is, of course, to be 
understood in a pragmatic way: no particular results or consequences necessarily follow from the 
adoption of such a commitment and there is no one tried-and-true programme for political action 
because politics itself is always contestable and can never be a privileged ground for anything. Once a 
pragmatic critique becomes doctrinaire or programmatic, it ceases to be pragmatic. 

21 S. Rosen, The Limuts of Analysis (New York: Basic Books, 1980) 260. 
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In going about this experimental work, judges will take a characteristically 
pragmatic attitude towards the meaning and merit of past decisions; they recognise 
that another way of understanding the past is to imagine a better future for the 
present. Whereas formalist judges and jurists are conservative in the sense that they 
respect historical continuity for its own sake and treat the doctrinal past as the 
primary source of future enlightenment, pragmatic judges seek to make a critical 
accommodation with the legal tradition by combining heresy and heritage in a 
playful judicial style. As such, judges should consider themselves neither 
formalistically bound to perpetuate the wisdom of past decisions nor 
instrumentally free to craft future decisions; they work the present space between 
the past and the future. In the experimental spirit of a pragmatic critique, they 
might take seriously Holmes’ aphorism that ‘continuity with the past is only a 
necessity, not a duty.’? So informed, they might begin to push through on the 
implications of the pragmatic insight that history and its situated reason are not a 
foundation on which to build, but a resource-site from which to draw: earlier 
decisions possess no free-standing or self-justifying precedential value, but must 
continually earn their spurs afresh through dint of their contemporary pertinence to 
new problems and contexts. Neither historical longevity nor contemporary 
newness has particular valence in fashioning present solutions to future problems. 

Understood in this non-formalist way, judges will be entitled to be most satisfied 
with themselves and their work when they are praised not only for the legal 
soundness of their work, but also for the inventiveness and boldness of their 
proposals. Whereas the formalist mind is ‘of a doctrinaire and authoritative 
complexion: the phrase must be is ever on its lips,’ a pragmatic judge is more ‘a 
happy-go-lucky anarchistic sort of creature’ who recognises both the appeal and 
responsibility of experimentation.” Paying attention to context and distrusting 
broad generalities, they must be conscious of their imagination’s limitations and 
guard against both the formalist tendency to translate personal insight into 
universal truth and the anti-formalist willingness to resign themselves uncritically 
to their ideological intuitions. Pragmatist judges do not have a license for whimsy 
or caprice, but a responsibility to do the best that they can in difficult 
circumstances — there is and can be no better way. 

Within this pragmatic frame of reference, the qualities of the great judicial 
players in law’s language game are not so different to those that are exhibited by 
judges that are traditionally acknowledged as part of law’s jadicial pantheon. 
While good judges are lauded for their technical abilities in parsing cases and 
rooting out inconsistencies, great judges are celebrated for their vision and 
inventiveness: ‘dealing with great tasks as play ... is a sign of greatness.’24 Those 
judges that take most seriously the experimental imperative are those that flaunt 
conventional standards in the process of re-formulating them; their judgments are 
the exceptions that prove the rule. Indeed, some of the great judges of the common 
law tradition, like Benjamin Cardozo in the United States, Alfred Denning in 
England, Lionel Murphy in Australia and Bertha Wilson in Canada, are precisely 
those who refuse to be hampered by customary habits of judicial mind. For 
instance, the lasting attraction of Learned Hand’s (in)famous judgment in Carroll 
Towing — ‘the barge owner’s duty ... is a function of three variables: (1) The 


22 O.W. Holmes, Collected Legal Papers (New York: Harcourt, Brace, 1920) 270. 

23 W. James, Pragmansm (Indianapolis: Hackett Publishing Company, 1981) 124. 

24 ‘Beco Homo’ in F. Nietzsche, The Philosophy of Nietzsche (New York: The Modern Library, 1954) 
853. 


278 © The Modem Law Review Limited 1998 


March 1998] The Reasoning Game 


probability that she will break away; (2) the gravity of the resulting injury, if she 
does; (3) the burden of adequate precautions. Possibly, it serves to bring this notion 
into relief to state it in algebraic terms: if the probability be called P; the injury, L; 
and the burden, B; liability depends on whether B is less than L multiplied by P: 
i.e., whether B<PL’® — is not to be found in the substantive wisdom of the decision 
and the fact that he did or did not get it right. Instead, from a pragmatic 
perspective, its canonical quality ought to be found in the playful example that he 
set by giving other judges the courage to follow their own experimental 
convictions. 

What makes Holmes, Cardozo, Denning, and Wilson into great judges is much 
the same as what makes George Best, Dick Fosbury, Mohammed Ali and Olga 
Korbut into great players: it is not whether they somehow got it right, but that they - 
played with a panache, a style that caught the imagination and changed people’s 
understanding of what it means to play the game. By making novel moves, they 
play the game as much with the rules as within the rules. Such pragmatic judges 
recognise that law is not something to be mastered, but is an infinite game of 
transformation in which experimentation and improvisation are valued above 
predictability and faithfulness to existing rules and ideas of what it is to play the 
game. At its most audacious, this style of judging demands ‘the willingness to stay 
in play, stay with the flux, without bailing out at the last moment... [and] in 
keeping alive that indefiniteness, that possible-who-knows-when, may be-soon, 
maybe-now, that sense of working on thin ice, without assurance, keeping the play 
in play, keeping the exposure to the abyss in play, without arresting or 
tranquillizing it.’25 When played by technically skilled and imaginatively gifted 
players, legal reasoning is neither a hubristic effort to bring the game to a perfect 
end nor an irresponsible attempt to foment chaos; it is an infinitely variable process 
in which there is never any ultimate victory or performance, but only the repeated 
and unrepeatable working of the space between order and chaos, freedom and 
constraint, and permanence and contingency. 


Conclusion 


In this essay, therefore, I have sought to show that it is well past time to abandon 
Chief Justice Coke’s claim that there is an ‘artificial Reason and Judgment of Law 
which requires long Study and Experience before a Man can attain to the 
Cognizance of it.’ This is a self-serving myth of lawyers, judges and jurists that 
cannot be sustained as a descriptive truth or a prescriptive claim and one to which 
Sunstein unwittingly contributes. While it is true that proficiency in legal 
reasoning, as with all other kinds of reasoning, is something that is attained through 
‘long study and experience’, legal reasoning is not something that stands outside 
that practice, that disciplines that practice, or that has an independent existence 
from it. There is nothing more (or less) to legal reasoning than the practice of doing 
it. Again, like other kinds of reasoning, it is only ‘artificial’ in that it is not given, 
but is produced by the craft of its practitioners; it is elaborated, constituted and 
changed through its contingent performance. Accordingly, the point of my critique 
has not been to pin down some essential truths about legal argument, but to 


25 US v Carroll Towing Co (2d Cir. 1947) 159 F.2d 169. i 
26 J. Caputo, Radical Hermeneutics: Repetition, Deconstruction and the Hermeneutic Project 
(Bloomington: Indiana University Press, 1987) 198-199. 
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understand better the playful practice of adjudication as its own political practice 
and not as a reflection or embodiment of something else. I maintain that this can be 
done by treating law’s language as a deconstructive game of philosophical 
improvisation that captures ‘change, movement, action, continuance, unlimited and 
unending possibility.’27 

The beauty of such a non-formalist pragmatic approach is that it can both 
recognise the way in which the game of adjudication is presently constituted by ` 
these particular manoeuvres and, at the same time, accept that the game of 
adjudication might come to be re-constituted by a transformed or entirely different 
set of manoeuvres. The central claim, therefore, is not that law and adjudication are 
reducible to this or any other set of game-defining rules, but that some set of game- 
defining rules are in play that, however contingently and temporarily, ensure that 
judicial players are both bound and free at one and the same time. Within such a 
jurisprudential scenario, there are at least two important insights that distinguish 
my non-formalist position from the pseudo-pragmatism of Sunstein — that there is 
no argument that brings debate and disagreement to an end by sheer force of its 
own universal and cogent force, and that there are no arguments whatsoever that do 
not owe their existence and force to a particular context. What it means to get 
something ‘right’ is nothing more (and nothing less) than that a combination of 
argumentative moves manages to persuade certain people for certain purposes at a 
certain time and place of their persuasive merit. In law as so much else, it’s all in 
the game. 


27 H Baker, Jr, Blues Ideology and Afro-American Literature: A Vernacular Theory (Chicago: 
University of Chicago Press, 1984) 8. 
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Philip A. Thomas (ed), Legal Frontiers, Aldershot: Dartmouth, 1996, vii + 346 pp, 
hb £42.50. . 


Almost 350 people from at least 16 countries attended the ninth Annual 
Conference of the Socio-legal Studies Association held at University College, 
Cardiff in March 1997. While there remains, and no doubt always will remain, a 
simple difference of scale between the Socio-legal Studies Association and the 
American Law and Society Association, the former can now be compared to the 
latter in terms other than envy, if the comparison is drawn by a British person, or 
condescension, if drawn by an American. 

It has by no means always beeh thus. In 1974, the initiative to launch the then 
British Journal of Law and Society was taken by two junior members of the 
Faculty of Law (plus a sociologist) from University College, Cardiff. The journal is 
now published by Blackwell and has over 1,000 subscribers worldwide. There is 
now also The International Journal of the Sociology of Law and Social and Legal 
Studies as well as a number of titles providing fora for publication in particular 
areas of socio-legal studies. Socio-legal scholarship is now welcomed in all but the 
most traditional journals, and has not been completely denied a place even in those 
organs. 

One of the principal links between British socio-legal studies past and present is 
Phil Thomas, the founding and continuing Editor of The Journal of Law and 
Society and now Professor of Socio-legal Studies at the Cardiff Law School. 
Recently, Thomas has brought out two collections of papers which give the best 
available picture of the current state of socio-legal studies. These are Socio-legal 
Studies and the book here reviewed, Legal Frontiers. 

Socio-legal studies draws on the humanities and social sciences to illuminate 
law. The chapters of this book discuss the ways in which those disciplines have 
been cultivated and, to a lesser extent, developed by socio-legal scholars. Some of 
the arguments in these chapters will seem a little convoluted to the non-specialist, 
and the one obvious fault of the book is that certain of the papers, the oldest of 
which was first published in the Journal of Law and Society series as far back as 
1981, now show their age in respect of the literature they discuss (if not the ideas 
they pursue). 

This book is nonetheless testimony to the quality of the socio-legal work that 
Phil Thomas has helped make possible over the past quarter century. The cutting 
edge of socio-legal work is no longer in studies of ‘law and’ but in the production 
of works of core legal scholarship which show socio-legal contract, crime, tort and 
so on to be superior to their formalist rivals. Of course, to engage in such work one 
must be aware of the resources that the humanities and social sciences have to offer 
to the study of law. This collection is perhaps the best single volume to which one 
can turn for an evaluation of those resources. 


David Campbell* 


* School of Financial Studies and Law, Sheffield Hallam University. 
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Carl Wellman, An Approach to Rights: Studies in the Philosophy of Law and 
Morals, Dordrecht: Kluwer, 1997, ix + 271 pp, hb £63.00. 


This book evolved from a series of papers published in different journals or essay 
collections during the period 1975 to 1995. They aim to provide us with a general 
theory of the nature, grounds and practical implications of rights. Wellman begins 
with Hohfeld’s analysis of legal rights and proceeds to improve on it and produce a 
general theory of rights (pp 2-16, 25-28 and chs 2-4, 7). For Wellman, rights 
(legal or moral) consist of four kinds of relation embedded in liberties, claims, 
powers and immunities, though every right is also a structured complex of these 
(Hohfeldian) relations that represents one of them as its core (p 7 and ch 2). 
Wellman also accepts H.L.A. Hart’s claim that rights concern the proper 
distribution of freedom (pp 3-4). That is, rights ‘function to allocate choices, 
decision or control so as to prevent or resolve conflicts between the members of a 
community’ (p 5). It is not clear why Wellman has overlooked Hillel Steiner’s An 
Essay on Rights which is, both on the protection element and distributive aspect of 
rights, a much more developed account than Hart’s analysis. 

The second crucial issue considered by Wellman concerns the question of what 
qualifications any being must possess in order to be a rights-holder (pp 17-18, 28— 
30 and chs 5, 8). Developing his view that an autonomous being can be a rights- 
holder, he argues that various psychological capacities of a moral agent make one 
an autonomous being (p 28): capacities for purposive rational agency and 
conceiving alternative actions and choosing between them; abilities of 
understanding moral reasons and restraining one’s actions by them; and having 
some conception of the grounds of a claim. Accordingly, children, for instance, 
could not be conceived of as holding rights (ch 5). As Wellman himself admits (p 
29), he assumes his conception of rights as a premise in his argument to show that 
the various capacities of moral agency are required for being a possible rights- 
holder. 

The third aspect of the book concerns the grounds of rights (pp 31-34 and ch 9, 
16). Wellman embraces a positivistic view, in the sense that the grounds of a legal 
right are authoritative legal sources (p 37 and ch 11). As regards moral rights, he 
argues for a utilitarian teleological theory. That is, there should exist, on the one 
hand, a utility for a moral agent to act in some manner, and on the other, another 
utility for others to react in certain ways to any agent who fails to do so. According 
to Wellman, this view — far from being act- or mule-utilitarian — is reason- 
utilitarian (p 33). Later, however, he drops the utilitarian requirement and insists on 
the two-reason theory of moral grounds (ch 16). Hence, “the ultimate reasons to act 
or not act in some way are always the values or disvalues that would be brought 
into existence by such action’ (pp 33, 45). The justificatory task remains 
unfinished, since the ‘dual-reason ground’ looks like a mould which could be filled 
by different ethical theories. 

An Approach to Rights is one of the best developments of the Hohfeldian 
tradition. As Wellman suggests (p 48), the jury is still out on whether his general 
theory is or can be useful for practical purposes. Nevertheless, his book offers 
many insights and will be of immense help to scholars and students of moral, 
political and legal philosophy. 


M. Rasekh* 


* PhD Candidate, Faculty of Law, University of Manchester 
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Judith Allsop and Linda Mulcahy, Regulating Medical Work: Formal and 
Informal Controls, Buckingham and Philadelphia: Open University Press, 1996, 
xvi + 230 pp, hb £45.00, pb £16.99. 


The moral philosopher Alasdair MacIntyre argues that standards of rationality (and 
rules) emerge from socially-embedded traditions, which are often characterised by 
internal contradictions and tensions. For MacIntyre, modern liberalism, with its 
dual allegiances to paternalism and the market, is a prime example. It might be 
contended, following MacIntyre, that the NHS reforms of the 1990s which 
introduced an internal market to improve the management of a public service, 
represented the attempt to bring together disparate, even contradictory approaches 
and modes of understanding, and that this created significant problems of 
interpretation for actors striving to make the service work. Certainly Allsop and 
Mulcahy’s book on the regulation of the NHS conveys the image of a complex, 
even fragmented, system of rules, in which law, bureaucratic regulation, the 
internal market, professional self-regulation and a range of other controls play a 
part, and sometimes pull in different directions. 

Making sense of this diversity is no easy task, and the authors deserve credit for 
bringing the different processes together within a single analytical framework. 
They rely on a typology of formal and informal regulation, internal and external to 
the medical profession, which provides a way of ordering a series of largely 
descriptive chapters on NHS watchdogs, the Health Service Commissioner, the 
GMC, voluntary self-regulation, changing management arrangements, the lay 
voice, medical negligence actions, and complaints systems. The framework is not 
new, being loosely based on the one used by Charles Bosk in his classic study of 
surgical error, Forgive and Remember, but it usefully highlights the central 
position of the medical profession and its relationship with the wider regulatory 
environment. This means that the authors do not neglect the interaction between 
the different control mechanisms. They are careful to emphasise the dynamic and 
shifting nature of regulation, and the tensions that are manifest between, for 
example, internal and external controls. 

The relationship between professional self-regulation and external controls that 
constrain clinical practice is an important theme that runs through many of the 
chapters. The authors state that ‘both the medical profession itself and the external 
regulatory bodies have developed and expanded their regulatory role’ (p 2). They 
suggest that the major change in recent years is the increasing variety of the 
controls. Governments have developed new forms of surveillance and performance 
review, which draw them increasingly into the micro-management of the health 
care system. Doctors have responded by overhauling self-regulation to enhance its 
legitimacy, and incorporating new elements, such as medical audit and evidence- 
based medicine, which in lay hands would pose a threat to professional autonomy. 
Thus, regulation is not only about modemising clinical practice and ensuring the 
competence of practitioners, but is also concerned with control over the content 
and terms of medical work. Changes to the regulatory machinery are bound up 
with ongoing turf battles which will define the limits of professional power. 

Allsop and Mulcahy suggest that the NHS reforms of the 1990s have left the 
rules in a state of flux. They comment that writing about the NHS in the 1990s ‘is 
like shooting at a moving target’ (p 1). The health care system contains a number 
of paradoxes that have yet to be resolved — greater local freedoms but also 
increased central regulation, a market that may sometimes promote competition 
but which is also ‘managed’, lip-service to the model of health authority 


© The Modem Law Review Limited 1998 283 


The Modern Law Review [Vol. 61 


commissioning but also to a more decentralised model of purchasing in a ‘primary 
care-led NHS’. At the time when this book was written there was already a sense of 
a system in transition rather than in stable equilibrium, and the election of a Labour 
Government in May 1997 has done little to remove this uncertainty. 

The authors argue that it is difficult to generalise about the relative effectiveness 
of formal and informal controls, since this will be affected by circumstances and 
context. However, it seems clear that legal remedies have a relatively limited role. 
Allsop and Mulcahy note that attempts to use the courts to overturn resource 
allocation decisions have been singularly unsuccessful, and suggest that medical 
negligence actions are a blunt instrument for dealing with individual grievances. In 
their view, the crisis for doctors of increasing litigation and the rising costs of 
malpractice may be accompanied by a crisis for patients ‘of confidence in the 
medical profession, lack of clarity about identifiable standards, and having 
inadequate resources to pursue an action through the courts’ (p 165). Negligence 
actions may have a ‘radiating effect’ on the medical community, by influencing 
behaviour as cases are brought to courts and successful claims are publicised. 
However, the authors are doubtful that information is always brought into the 
public domain or correctly interpreted by individual doctors. 

Over the last ten years, the issue of consumer rights has moved to the centre of 
the health policy agenda, supported by both main political parties. Allsop and 
Mulcahy include an interesting discussion of the difficulty of accommodating 
greater lay participation and openness within a doctor/patient relationship which, 
because of differential access to expert knowledge, is intrinsically unequal. They 
suggest that patient empowerment depends on doctors’ willingness to translate 
technical material and offer common-sense explanations of risk. However, this 
does not remove the need for difficult choices which cannot always be resolved by 
a simple appeal to the patient’s wishes, and it is argued that paternalism may still 
have a place. The authors are sceptical about recent political claims regarding 
consumer empowerment, and point to the limited impact of the Patient’s Charter 
on medical practice and the peripheral role of Community Health Councils in the 
post-reform NHS. In their view, talk about rights is a ‘luxury’, when obscures the 
difficulties that consumers face in enforcing the Charter and related policies. 

The overall conclusion is that, despite the increase in the regulatory activities of 
a spectrum of agencies, the medical profession has maintained its ability to define 
what constitutes appropriate medical practice. Indeed, in some ways, external 
agencies have proved to be surprisingly reluctant to challenge the profession’s 
jurisdictional claims. The authors note that a number of watchdogs have ques- 
tioned their own effectiveness in raising standards, and limited themselves to a 
symbolic or advisory role, rather than one which actively scrutinises medical work. 
Moreover, regulatory bodies have proved to be heavily reliant on medical 
professionals for advice on the matters under consideration. In these circum- 
stances, the boundaries of internal and external regulation become blurred, and the 
profession is able to use its cultural authority to limit the impact of lay review. 

The book provides the kind of synoptic overview of a field of enquiry that 
publishers have been keen to promote in recent years, but which can seem 
frustratingly superficial to the specialist reader. Allsop and Mulcahy do devote 
considerable space to reviewing the relevant literature, but they avoid the worst 
pitfalls of this genre by including a fair amount of original comment, as well as 
useful discussion of their own research on NHS complaints systems and changes in 
general practice. The more descriptive sections are clearly written and make good 
use of ‘boxes’ summarising key points. It is also apparent that the authors have 
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worked hard to include information on developments right up to the publication 
date in late 1996. As the product of a collaboration between a health policy analyst 
and an academic lawyer, the book has an obvious socio-legal flavour. The sections 
on regulatory controls and rules of decision making contain many references to 
studies carried out by Mulcahy’s former colleagues at the Oxford Centre for Socio- 
legal Studies, and tap into the theoretical traditions which influenced that work. 
The authors do a good job of summarising important lessons from this research, 
such as the crucial role of discretion in the application of rules, and the link 
between enforcement behaviour and the nature of the interactions between 
regulator and regulated. My only quibble is that concepts are not always traced 
back to the seminal writings in which they originated (for example, the discussion 
of discretionary power contains no reference to Davis or Baldwin and Hawkins), 
but perhaps this is an inevitable by-product of the need to summarise and 
synthesise socio-legal ideas to make them more accessible to the generalist reader. 
The authors tell us that the intended readership includes NHS managers ‘as well 
as those with an interest in health care, medical work and regulation’ (p 1). My 
feeling is that lawyers also may want to buy this book. It would be a sound text for 
students on law and medicine courses that include a significant socio-legal 
component. Teachers and researchers will not find too many cutting-edge research 
findings, but may want to use it as a convenient reference source. The specialist in 
medical negligence who is a little hazy about the remit of the NHS Advisory 
Service, or the differing functions of the Audit Commission and the National Audit 
Office, will find the basic answers here as well as pointers for further reading. 


David Hughes* 


Nicholas Mercuro and Steven G. Medema, Economics and the Law: From 
Posner to Post-Modernism, Princeton University Press, Princeton, 1997, 235 PP, 
hb £23.95. , 


This text provides an overview of different approaches which constitute, or are 
related to, the economic analysis of law. The opening chapter introduces the reader 
to the main features of welfare economics and places law-and-economics in its 
jurisprudential context. The authors then describe the contributions made by the 
various schools, dealing in turn with the Chicagoans, public choice theorists, the 
institutionalists and the neo-institutionalists. The chapter on Chicago contains a 
short account of what is described as the ‘New Haven School’, the more 
sympathetic approach to interventionist law taken by Calabresi, Rose-Ackerman 
and others; and, appended to the description of public choice theory, there is a 
short summary of modem civic republicanism. More surprisingly, a chapter is 
devoted to Critical Legal Studies. The book concludes with some generalisations 
on the state of the art and its future prospects. 

Clearly law-and-economics is not a homogeneous movement and those 
unfamiliar with the literature will doubtless find the survey in the book useful. It 
is competent and well-written and the main ideas are easily comprehended. One 
relatively minor quibble: the contemporary importance of institutional law-and- 
economics is exaggerated. The assertion that ‘it continues to have a relatively 
strong presence today in the United States’ (p 101) is surely wrong, if also 
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understandable, given that one of the authors is a member of this school and that 
the book is dedicated to Warren Samuels, its acknowledged leader. 

The work is disappointing in more significant respects. Mercuro and Medema 
are content with description, having deliberately adopted a non-critical stance. This 
makes it difficult for the reader to appreciate the strengths and weaknesses of each 
approach. It also means that the final chapter lacks penetration and insight. The 
expressed belief that ‘as the schools of thought comprising Law and Economics 
develop, a new conventional wisdom — a more eclectic received doctrine — will 
take hold in the law’ (p 176) is vacuous. Equally trite are the concluding 
admonitions that allocative and distributional issues should both be addressed (p 
189) and that more empirical work should be undertaken (p 190). 

A panoramic view of how different schools of thought grapple with key legal- 
economic questions is certainly helpful; but the prospect of resolving those 
questions by some amalgam of the theories suggests intellectual naivety. 


Anthony Ogus* 


Thomas M. Franck, Fairness in International Law and Institutions, Oxford: 
Clarendon Press, 1995, xxxvi + 500 pp, hb £30.00, pb £16.99. 


This book comprises a substantially revised version of Professor Franck’s 1993 
General Course at the Hague Academy of International Law and sets out to examine 
the extent to which a common understanding of the abstract notion of fairness can be 
divined from recent developments in international law and from the practice of 
international institutions. The author begins by constructing an analytical 
framework for ‘fairness discourse’ and identifies the two principal elements of 
fairness as procedural fairness and the need for legal certainty and coherence 
(‘legitimacy’) and the increasingly important role of equity (‘justice’) in 
international law and, in particular, its expresssion through such equitable principles 
as proportionality. He is aware that claims of legitimacy, based on a widely held 
desire for order, consistency and certainty, may often be at odds with claims of 
justice (based on notions of distributive justice) but feels that faimess aims to 
reconcile these competing objectives. He identifies as good reasons ‘for introducing 
elements of justice into [international] legal discourse and process ... the 
revolutionary pace of technological and scientific innovation and the great and 
widening chasm between rich and poor’. The former is constantly redefining the 
possibilities for, inter alia, resource exploitation, environmental damage, 
technology transfer, transboundary interference and, thus, of conflict. Therefore, 
it is increasingly important that general legal principles can be applied with a degree 
of flexibility. Similarly, notions of faimmess can ameliorate the harsh application of 
hard and fast rules on the apportionment of goods, opportunities and resources. 
The author proceeds to survey applications of the notion of fairness in a wide 
variety of contexts. Part II of the book examines fairness in relation to the 
‘Empowerment of Persons and Peoples’ and involves analysis of the notion of 
democratic entitlement and the right to self-determination. Part III examines 
fairness in the exercise of ‘Institutional Power’ and deals with the role of the UN 
Secretary-General’s good offices, the concepts of just and unjust war, the role of 
the UN Security Council in maintaining international peace and security and the 
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concepts of structural or constitutive faimess and procedural fairness employed by 
the International Court of Justice. In Part IV, the author examines instances of 
faimess as applied by ‘Institutions of Distributive Justice’ through selected 
substantive normative systems, including international environmental law, inter- 
national economic law and international investment law. In the course of this 
expansive survey, the author demonstrates convincingly that fairness discourse 
runs throughout the international system and that notions of fairness are incor- 
porated into a wide variety of rule-structures. He also points to many instances 
where the application of notions of fairness results in national sovereignty ‘being 
overridden by international law and international or regional regimes’. However, 
he concludes with the admission that the application of fairness has, at least as yet, 
quite a limited role in international law-making and dispute settlement. He points 
out, for example, that ‘fairness discourse requires fairness in the selection of 
participants’ and recommends the creation of some form of elected international 
forum within the United Nations system. 

Although the author chooses as the central theme of this book one of the most 
conceptually interesting developments in modern international law, its most 
striking feature, for this reviewer, is the sheer breadth of Professor Franck’s 
knowledge of the international legal system. In the opening chapter, Franck 
observes that ‘no single legal scholar could any longer expect to restate the entire 
contents of the international legal system’ and that ‘specialization is a tribute... to 
the maturity of the [international] legal system’. However, Franck manages to 
display breathtaking competence in, and in-depth knowledge of, a wide variety of 
diverse areas. His treatment of specialist areas, such as international environmental 
law, is such as to be of immense value to the specialist reader. The extent of the 
author’s knowledge and the quality of his understanding lend considerable 
authority to his general observations and conclusions. 


Owen Mclintyre* 


Martha C. Nussbaum, Poetic Justice: The Literary Imagination and Public 
Life, Boston: Beacon Press, 1995, xix + 143 pp, hb £9.99. 


Martha Nussbaum argues in Poetic Justice that literature (and particularly the genre 
of the novel) has ‘the potential to make a distinctive contribution to . . . public life’ (p 
2). It can, she contends, provide guidance conceming the ‘construction’ of ‘institu- 
tions [including the law] and institutional actors [including judges]’ who ‘embody, 
and by institutional firmness protect, the insights of the compassionate imagination’ 
(p xviii). Informing Nussbaum’s argument is the assumption that ‘the literary 
imagination’ is ‘an essential ingredient of an ethical stance that asks us to concern 
ourselves with the good of ... people whose lives are distant from our own’ (p xvi). 
On her account, the imaginative capacities that literature serves to foster provide a 
means by which to counter ‘refusals of compassion’ that arise as a consequence of 
human sympathies being cultivated ‘narrowly and unequally’ (p xviii). 

Nussbaum has much to say on the elusive concept of imagination. It manifests 
itself, she tells us, in the ability ‘to see one thing as another’ (p 36), in the ability 
‘to endow a perceived form with a complex life’ (p 4), and in the capacity to 
conceive of ‘nonexistent possibilities’ (p 4). Moreover, she identifies imagination 
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as being exercised in circumstances where individuals recognise that ‘distant 
strangers’ are much like themselves. Nussbaum illustrates this point by reference to 
a novel on which she draws heavily: Charles Dickens’s Hard Times (1854). She 
notes how one of its central characters, Louisa Gradgrind, comes (through 
exercising her imagination) to understand that the working people in her midst are, 
like herself, individuals and not mere factors of production (pp 32—33). Nussbaum 
argues that imaginative breakthroughs of this sort constitute ‘bridge[s] to social 
justice’ (p xviii). She also identifies them as occurring in circumstances where 
unprepossessing social actualities are juxtaposed with a conception of human 
flourishing that ‘transcend[s] boundaries of time, place, class, religion, and 
ethnicity’ (and that embraces such goods as self-development) (p 45). This notion 
of human flourishing is not developed in any detail. The reason for its sketchiness 
can be found in Nussbaum’s wish to side-step the suggestion that novels give 
expression to relativistic (and, therefore, deeply controversial) conceptions of the 
human good (p 45). In her efforts to side-step this suggestion Nussbaum invites 
criticism. This is because the notion of flourishing described by her lacks clear 
content. Hence, it can be regarded as providing a poor guide to action. 

Of central importance to Nussbaum’s thinking on public rationality and adjudi- 
cation are what she calls the ‘rational emotions’: ie, those emotions that exhibit 
object-directed intentionality (eg, sympathy and fear) (ch 3). On her account, the 
integration of such emotions into processes of practical deliberation can enhance the 
quality of the principles on which we decide to act. While willing to embrace the 
rational emotions, she nonetheless recognises that a ‘filtering device’ is needed to 
separate out useful emotional inputs from those that are unhelpful (p 72). She finds 
such a device in a work of moral philosophy. It takes the form of the ‘judicious 
spectator’, as described in Adam Smith’s A Theory of Moral Sentiments (1959) (p 
72, et seq). This hypothetical figure’s approach to practical deliberation involves the 
assumption of two perspectives. The first of these perspectives is adopted when the 
judicious spectator puts himself (so far as imagination will allow) in the situation of 
those who are affected by a given course of conduct (p 73). Adoption of this 
perspective is intended to yield ‘vivid’ insights into the (emotion-informed) 
perceptions of those who are the objects of the judicious spectator’s attention (p 
68). Having gained (or, at least, having sought to gain) such insights, the judicious 
spectator goes on to engage in ‘external assessment’ (p 73). This involves evaluating 
the reasonableness of (a) the conduct under scrutiny and (b) the reactions of those 
affected by it from a standpoint that is at once alive to and yet detached from the 
emotions of the latter. Deliberative processes of this sort are seen by Nussbaum as 
providing a means by which to ensure that power is wielded in a manner that is 
sensitive to the viewpoint of those upon whom it bears (p 66). Her optimism will, no 
doubt, be seen as misplaced by those who regard other minds as unknowable. 

Nussbaum seeks to demonstrate the relevance of rational emotions to 
adjudication by, inter alia, engaging in a close reading of a number of judicial 
opinions that, in her estimation, reveal an approach to deliberation that 
approximates the modus operandi of Smith’s judicious spectator (pp 99—111). 
Among them is the dissenting opinion of Stevens J in the US Supreme Court case 
of Hudson v Palmer 468 US 517 (1984). In Hudson, the Supreme Court had to 
decide whether a random (‘shakedown’) search of a prisoner’s cell was 
constitutional. The prisoner alleged that this search was undertaken in order to 
harass and humiliate him and was, hence, contrary to the Fourth Amendment 
(which affords protection against arbitrary searches and seizures). By a majority, 
the Court decided that the prisoner did not enjoy protection from such a search. In 
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support of this decision, the majority advanced both textual arguments (concerning 
the proper construction of the Fourth Amendment) and policy-based arguments 
(having to do with the exigencies of prison management). In her account of 
Stevens J’s dissent, Nussbaum notes that he (unlike his colleagues in the majority) 
endeavours to inhabit the perspective of the prisoner bringing the action (p 103). 
He observes that official conduct of the sort approved by the majority will be 
experienced by those subjected to it as an abrogation of the ‘slight residuum of 
privacy’ that they might otherwise hope to retain in their cells. Nussbaum also 
identifies Stevens J as adopting a detached perspective, from which he notes that 
the prisoner enjoyed a possessory interest in property that was destroyed (for no 
readily intelligible reason) while his cell was being searched. Stevens J, moreover, 
quotes back to the majority their declaration that maliciously motivated searches 
‘cannot be tolerated in a civilised society’ (p 100). In the light of these points and 
the insights yielded by his efforts imaginatively to inhabit the prisoner’s 
perspective, he concludes that the position staked out by the majority is ‘internally 
inconsistent’ and, hence, insupportable (p 100). 

Nussbaum claims that the reading of novels nourishes our capacity for empathetic 
imagining (such as that engaged in by Stevens J). Two related lines of argument are 
advanced in support of this view. First, novelists adopt a ‘mode of address’ that 
emphasises the separateness and individuality of the characters who populate their 
fictive worlds (pp 28-32). Secondly, the emphasis given by novelists to the 
distinctiveness of their characters encourages readers to respond to them in a manner 
that is strongly reminiscent of Smith’s judicious spectator (p 92). Nussbaum, 
moreover, identifies ‘realist’ Anglo-American fiction as commonly calling into 
question modes of thought that both stultify the imagination and fail to provide an 
adequate basis upon which to specify morally attractive principles of public 
rationality. Pertinent, in this regard, is her discussion of another character from 
Dickens’s Hard Times, Thomas Gradgrind (Louisa Gradgrind’s father) (see 
especially ch 2). He, at least at the novel’s commencement is a utilitarian ideologue, 
convinced that social ordering can and should be reduced to ‘a case of simple 
arithmetic’ (p 20). Consumed by this belief, he inflicts on the children who receive 
instruction in a school established by him an educational regime that, whatever its 
merits in cost-benefit terms, is a threat to their imaginative capacities and the cause 
of avoidable unhappiness. Nussbaum follows Dickens in concluding that Gradgrind 
subscribes to a philosophy that blinds him to the complexity of those around him and 
turns him (as he strives to operationalise it) into a public menace. 

The blindness that afflicts Gradgrind is identified by Nussbaum as affecting 
contemporary exponents of rational-choice economic theory (ch 2). She describes 
this blindness as manifesting itself in four ways that make it an inadequate guide to 
action. First, a readiness to efface qualitative differences, which finds expression in 
the assumption that all goods are commensurable: ie, amenable to ranking on a 
common metric (pp 20-23). Secondly, rational-choice theorists are identified as 
sharing with Thomas Gradgrind a determination ‘to aggregate ... data... about 
individual lives’, with a view to ‘arriving at a picture of total or average utility’ (p 
21). The upshot of their doing so is to efface the separateness of persons. 
Individuals are thus rendered ‘drops in an undemarcated ocean’ (p 21). Thirdly, 
Nussbaum describes rational-choice theory as falsely encouraging the belief that 
economics can provide clear and precise solutions to all human problems (p 23). 
Fourthly, she notes that proponents of rational-choice theory rehearse the 
Gradgrindian theme that human beings are at all times actuated by self-interest. 
Nussbaum, moreover, laments the application of rational-choice theory to spheres 
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where a calculus of costs and benefits seems unlikely to provide an adequate guide 
to action: eg, the family (Becker, A Treatise on the Family (1981)) and sexual 
relations (Posner, Sex and Reason (1992)). While her misgivings are under- 
standable, it should be noted that the claims made by Becker and Posner are quite 
modest. This point can be illustrated by reference to Posner’s Sex and Reason. In 
the introduction to his text, Posner states that his aim is to set out an analysis that 
will be of assistance to law reformers. He does not, however, claim to provide 
exhaustive guidance on the legal regulation of sexual relations. 

Nussbaum rejects the view that there is a gulf between the world of law (with its 
emphasis on rules) and the world of the imagination (pp 85-86). She is right to do so. 
Consider, in this connection, the judge who is faced with a negligence claim that is not 
covered by existing liability rules. The law as it exists will, no doubt, be considered 
and will be found wanting. In most instances, the check-list of considerations set out 
in Caparo Industries plc v Dickman [1990] 2 AC 605, 617-618, will be employed as a 
decision-procedure. Was there reasonable foreseeability of harm? Was there a 
proximate relationship? Would it be just, fair and reasonable to find for the plaintiff? 
While this decision-procedure may provide a judge with guidance as to how to 
respond to the instant case, it will not yield a clear answer. If he or she is to find for the 
plaintiff, an analogical leap will have to be made (based on relevant similarities) from 
existing law to the case at hand. In the moment in which such an analogy is ‘seen’, 
imagination (constrained by law) is exercised. While Nussbaum devotes some 
attention to the point that existing law circumscribes the exercise of imagination in 
circumstances such as those contemplated above (p 112; pp 116-118; pp 120-121), 
this is an issue to which she could have given more attention. 

Nussbaum can, like Dickens, be regarded as a liberal progressivist. Liberal 
progressivists typically identify reason and agency as the levers of social im- 
provement. In reason, we possess the means by which to tease out the implica- 
tions of our normative commitments, while agency (the capacity for action) 
enables us to improve our material conditions and the way in which they are 
understood. But how do we make a difference? An answer to this question can be 
found in the work of Dickens. Take, for example, Oliver Twist (1837-39). When 
Dickens presents the poor law system to his readers, he confronts them with a 
sorry, but revisable, reality. His presentation is, moreover, one that speaks to 
their concerns (or, at least, to concerns with which they would like to be 
associated). Thus, in his own time, his work was a powerful incitement to action. 
In Nussbaum’s Poetic Justice, we find a basis upon which to explain its power. 
Dickens possesses the ability to encourage imaginative engagement with and a 
willingness to reflect constructively upon the difficulties of the marginalised. 
This is, of course, an explanation that has its roots in Adam Smith’s account of 
the reasoning processes of the judicious spectator. In the light of this point, the 
judicious spectator can be seen to occupy a place of central importance in Poetic 
Justice. This becomes particularly apparent when Nussbaum focuses her attention 
on the topic of adjudication. Consider, once more, her analysis of the dissent of 
Stevens J in Hudson. The judicious spectator is shown to provide an adequate 
means by which to explain the relevance of imagination to the judge’s 
deliberations. This point prompts the following conclusion. While saying much 
of interest on the subject of adjudication and the imagination, Nussbaum shows 
that she does not need literature in order to say it. 


Richard Mullender* 
* Law Department, University of Newcastle-upon-Tyne. 
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Richard A. Posner, Law and Legal Theory in the UK and USA, Oxford: 
Clarendon Press, 1996, xii + 134 pp, hb £20.00. 


This book is the expanded version of the Clarendon Law Lectures Richard Posner 
delivered in Oxford in 1995. It is rather peculiar in its choice of topics and themes. 
The general project is to engineer some kind of comparison between the US and 
the UK (for which read English) legal systems. I struggled to find here anything 
which was not already deeply familiar (this is what makes what we have here 
peculiar), and was struck by the absence of a number of emergent themes which 
might have made the endeavour more interesting. 

The first chapter is on Hart and Dworkin. Perhaps, given the anticipated 
audience in Oxford, this seemed to Posner to be the right place to begin. One can 
only observe that even if this has become a staple component of conventional 
jurisprudence courses, it is a tired and worn out topic for the rest of us. Posner 
advances a curiously narrow conception of legal theory; a whole chapter on Hart 
and Dworkin may have been thought apposite for Oxford, but Oxford is probably 
bored with this particular theme. Surely the most significant aspect of 
contemporary legal theory in the UK and the USA is the upsurge of writing in 
the areas of feminist and critical race theory — that Patricia Williams should 
have been invited to give the 1997 Reith Lectures is an interesting, if in some 
ways curious, development. It is unreasonable to ask anyone to be a prophet, but 
I suspect that Posner’s ‘England’ has little to do with the England many of us 
now inhabit. 

Having compared the two systems ‘at a high level of generality’, Posner moves 
on to ‘The Common Law’ and attempts an assessment of relative propensities 
towards flexibility, innovation and certainty in the two systems. This case here is 
compared with that case there. One gets the sense that Posner is in autopilot. There 
seems little point in the exercise, although I suppose that these things go down well 
judge-to-judge. Conferencing, once a vice confined to academics, has a lot to 
answer for. The concluding comparative chapter, ‘Functional, Systemic 
Comparisons of Legal Systems’, is replete with data including tables on US and 
English caseloads, US and English fatal accident rates, a subject-matter breakdown 
of Court of Appeals’ caseload in England and the US. 

The question of ‘culture’ (Americans are ‘feisty’, the English manifest ‘self- 
restraint and non-aggressiveness’) is raised and then thrown away. Où sont les 
neiges d’antan?, I am tempted to ask, and who are these ‘English’ anyway? Posner 
raises some real questions but takes us the shortest distance with them. 

What a book with such an ambitious title should be about is anybody’s guess. I 
would have preferred to see something which reflected on the rise of what 
Galanter has called ‘mega-lawyering’, and which addressed the implications of 
the increasingly visible transnationalisation or ‘globalisation’ of professional and 
academic legal activity. It is odd to observe, as we do here, someone as 
distinguished, innovative and alert as Posner producing what can only be called a 
turkey. It was difficult to work out why this book was written, or what is its 
purpose. If the appendices to this short book are any guide, part of the intended 
audience is American (why else Appendix A: ‘The English Judiciary’?), although 
for whom Appendix B (‘The Udu case’) is intended is beyond my 
comprehension. 

I suspect that Posner is too busy in too many roles and places to take out time to 
think about what he has done and is now doing. This is a pity. He is unquestionably 
one of the ablest and most inventive scholars on the American legal scene. Little of 
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this ability or invention — presumably the reasons why Oxford invited him to give 
these Lectures — is on show here. 


W.T. Murphy* 


Jonathan Montgomery, Health Care Law, Oxford: Clarendon Press, 1997, xxix + 
476pp, pb £19.99. 


This is not another book about medical law. Montgomery makes this clear both in 
the preface and on the first page of the first chapter. Medical law, he argues, 
‘begins from the work of doctors and works outwards. It sees the clinical 
interaction between doctor and patient as the paradigm’ (p 1), thus emphasising the 
application of ethical issues. The book seeks to fill what the author considers to be 
important omissions on the part of medical law texts, such as the increasing 
importance of public health issues and the United Kingdom’s international 
obligations. In short, the book covers the law relating to the delivery of health care 
as opposed to that relating to medical ent. 

After an introductory chapter which examines the scope and sources of health 
care law, Montgomery divides the book into four main parts. Part L, ‘Health and the 
Law’, includes discussions of the NHS complaints system, health and safety in the 
workplace and ‘environmental and collective issues’ (for example, vaccinations 
and pollution). The second part concerns health care practice and law, and covers 
more familiar territory, with chapters on medical malpractice and professional 
regulation, as well as more marginalised topics such as the development and 
licensing of medicines. However, in keeping with the aims of the book, even the 
mainstream discussions are approached from a different angle. For example, 
malpractice litigation is dealt with in two chapters, one examining ‘the law’ and 
the other looking at the system ‘in practice’. Thus, along with the usual questions 
of the duty of care, there is also a section on the financial aspects of malpractice 
such as the NHS indemnity scheme. 

Subsequent chapters resemble a more orthodox textbook, with a consideration of 
the position of the patient, and an examination of subjects of a more ethical nature, 
such as transplantation and abortion. The issues are considered in a manner which 
is both informative and analytical, and the book provides an exploration of hitherto 
more neglected aspects of health care. This serves to remind lawyers that a wider 
context exists in medical law. However, as the book targets such a wide readership 
the danger is that this could have resulted in a lack of balance. Fortunately, the 
book succeeds impressively in disseminating all of the information necessary while 
maintaining its coherence. The only way that this disadvantages the book is that the 
chapters are perhaps too short. Montgomery clearly has more to say on the subjects 
he addresses. Nevertheless, this does not detract from an excellent multi- 
disciplinary text which will be of use to anyone interested in health care law. 


José Miola** 


* Law Department, London School of Economics and Political Science. 
** PhD Candidate, Faculty of Law, University of Manchester. 
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The Interpretation of European Union Citizenship 
Jo Shaw* 


This paper presents a reconsideration of the internal and external dynamics of the 
evolving concept of European Union (‘Union’) citizenship and proposes a new 
interpretation based on a reading of citizenship theory and (European) integration 
theory. It has a limited ambition to establish a frame of analysis, and offers little 
empirical exposition to exemplify the points made.' The paper opens with a brief 
recapitulation of the reasons for the emergence of the topic of citizenship as a 
preoccupation for the late twentieth century European Community (‘EC’) and 
European Union (‘EU’), which offers an abbreviated summary of the condition of 
‘Europe’ and the condition of ‘citizenship’. The next section completes the review 
of the current status quo with an audit of the ‘resources’? of citizenship, as they 
currently exist in the EU.’ The interpretative part of the paper follows, with an 
outline of some of the main approaches to understanding EU citizenship so far 


* Department of Law, University of Leeds. 

This paper draws upon a larger project entitled ‘Citizenship of the Union: Towards Post-National 
Membership’, Collected Courses of the Academy of European Law 1995, vol VI, no 1 (The Hague: Kluwer 
Law International, 1998, forthcoming); also published as Harvard Jean Monnet Working Paper 6/97. 
Permission to republish extracts is acknowledged with thanks. I am grateful to Joseph Weiler for first 
suggesting that I should work in this field; his own work on Union citizenship has been a consistent source 
of ideas and intellectual provocation. An earlier version of this paper was presented at ESRC Workshop on 
Legal Theory of the European Union, University of Edinburgh, April 1997; I am grateful to participants for 
their comments and criticisms. I am also especially grateful to Antje Wiener for her comments on this and 
other papers on citizenship. The usual caveat applice. 


1 More detailed emprrical exemplification of many of the arguments made in this paper can be found in: 
J. Shaw, Citizenship of the Union: Towards Post-National Membershp, Harvard Jean Monnet 
Working Paper 6/97; J. Shaw, ‘The Many Pasts and Futures of Citizenship in the European Union’, 
(1997) 22 ELRev 554; aopean non CME The IGC and Beyond’ (1997) 3 EPL 413; J. 
Shaw, ‘Social Policy and Citizenship in the European Union’, paper presented at the European 

i B 


2 A term borrowed from A. Wiener, Citizenship Practice: Building Institutions of a Non-State (Boulder, 
Col: Westview, 1997). 

3 For fuller coverage, see inter alia A. Rosas and E Antola (eds) A Citizens’ Europe. In Search of a 
New Order (London: Sage, 1995); C. Closa, ‘The concept of citizenship in the Treaty on European 
Union’ (1992) 29 Common Market Law Review 1137; J d’Oliveira, ‘European Citizenship: Its 
Meaning, its Potential’ in Dehousse (ed), Europe after Maastricht. An Ever Closer Union? (Munich: 
Law Books in Europe, 1994); D. O'Keeffe, ‘Union Citizenship’, and C. Closa, ‘Citrzenship of the 
Union and Nationality of Member States’ in D. O'Keeffe and P. Twomey (eds), Legal Issues of the 
Maastricht Treaty (London: Chancery/Wiley, 1994); S. O'Leary, The Evolving Concept of 
Community Citizenship (The Hague: Kluwer Law International, 1996); E. Marias (ed), European 
Citizenship (Maastricht: European Institute of Public Administration, 1994); S. Hall, Nationality, 
Migration Rights and Citizenship of the Union (Dordrecht: Martinus Nijhoff, 1995). 
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developed. The following section carries on the theme of interpretation by 
suggesting a different way of presenting Union citizenship, which is based on 
identifying the space within which Union citizenship is simultaneously both 
constituted from outside, and self-constituting, as a form of ‘post-national’ political 
membership which represents a vital building block in the ongoing process of 
polity-formation within Europe. The use of the term ‘post-national’ in this context 
is intended primarily to signify that whatever form ‘membership’ of the EU may 
take in the future, it is likely to evolve in ways which do not replicate the 
experience of state-based national citizenship.* 

The specific focus of the argument developed is upon identifying the interaction 
between a narrow and formal legal concept of citizenship (as it is presently defined 
in Article 8 EC) and a broader notion of ‘membership’ comprising constitutional, 
political and socio-economic elements in a multilevel (non-state) polity which is 
developing under post-national conditions involving fractured (state and 
individual) identities. It is in this space that we can find a meaningful concept of 
Union citizenship. It is argued that the outcome of the interaction between the 
formal and broader notions of citizenship at EU level must comprise both a notion 
of identity which enables the members of the ‘community’ of the EU to identify 
each other within the political processes of European integration, and a framework 
of rights which constitute the citizen as an individual subject of law. Crucially, it 
should offer the tools to construct a contextualised notion of citizenship which is 
sensitive to the political, socio-economic, historical and geographical conditions of 
European integration and to broader understandings of relations between 
individuals, communities and the organs of political power and authority. In 
suggesting the importance of a form of post-national membership for the EU, I 
acknowledge that the contours of any such concept are so far very uncertain. In 
particular, it is as yet much easier to identify this form of membership as an ideal 
type, which I shall term ‘an active conception of social citizenship based on a 
politically defined community’, since the empirical evidence derivable from the 
corpus of EU laws and policies so far provides no conclusive indication that such a 
post-national condition has as yet come into being. It remains important for the 
interpretation proposed in this paper to keep under review both the normative and 
descriptive elements of the citizenship project. 


The emergence of a citizenship agenda in the European Union 
order 


There are a number of reasons for the emergence of citizenship as a preoccupation 
for the post-Maastricht EU. One group of reasons relates to the internal dynamics 
of the Union and the process of integration, and to the political, legal, economic 
and social forces which have shaped the emergent EU polity; the other group of 
reasons links to broader political or geo-political conditions external to the EU, and 
to the interpretation and articulation of the implications of these conditions in 
citizenship terms. 


4 For other uses of postnationalism: D. Curtin, Postnatronal Democracy. The European Union in search 
of a political philosophy (The Hague: Kluwer Law International, 1997); R. Bellamy and D. 
Castiglione, “The Normative Challenge of a European Polity: Cosmopolitan and Communitarian 
Models Compared, Criticised and Combined’ in A. Føllerdal and P. Koslowski (eds), Democracy and 
the EU (Berlin: Springer Verlag, 1997); Y Soysal, Limuts of Citizenship. Migrants and Postnational 
Membership in Europe (Chicago/London: University of Chicago Press, 1994). 
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In terms of the internal dynamics of the EU, it is entirely understandable, if not 
indeed predictable, that a form of citizenship would take root in the EU order in the 
1990s. Internally, concern has grown with the affective and political dimensions of 
integration,” not least because the European Community and, more recently, the 
EU themselves have enjoyed a relative degree of success even though political and 
economic instabilities have often appeared endemic within the integration project. 
Inevitably the larger ‘constitutional’ questions about the nature of the polity within 
which these world-historic developments have been occurring have been raised by 
many observers. One question which keeps recurring is the question of the role of 
‘the people’: if the EU now represents a form of (emergent) ‘polity’ (if not a state), 
then it must have a membership and a relationship to the ‘people’ who are its 
‘members’. It also needs a means of exclusion — the inevitable flipside of a 
concept of membership. Both those points beg the question, however, of the 
definition of membership and the putative existence of a ‘people’ of the European 
Union — a suggestion which raises a mixture of incredulity and horror in many 
academic, political and broader popular circles. Thus not all of the impetus for the 
citizenship debate comes from a positive balance sheet of ‘European’ 
achievements. One way of interpreting the post-Maastricht Treaty ratification 
crisis involved the suggestion that the EU governance structures precisely need to 
offer something with which individuals can identify, and some means of inspiring 
their loyalty and a sense of identity with the fate of the EU which, while not 
replacing established national or regional identities, nonetheless helps to give the 
EU a raison d’étre which is not purely economic. All of these issues throw up the 
dilemma of ‘citizenship’, or, to put it another way, the question whether there is (or 
should be) more to belonging to a class of persons who are the primary subjects of 
the legal order of the EU in terms of legal, political and socio-economic status than 
simply being a citizen of one of the Member States who enjoys — by way of ‘add- 
on’ — certain legal rights granted by virtue of EC law. 

External reasons for a contemporary preoccupation on citizenship come from the 
resurgence — since the late 1980s — of writing about citizenship as a prism of 
analysis for the human condition.° Ironically, while suggesting ever more complex 
frames of analysis for citizenship in which the core links between state/nation/ 
citizen have often been called into question,’ contemporary work on citizenship 
reminds us that European citizenship cannot offer a simple panacea for other 
inadequacies of the ‘European project’, such as the lack of democracy or a sense of 
remoteness from the European political institutions, which have led to widespread 
discontent and alienation in many Member States. This is because citizenship, 
while a popular concept in both ‘political’ and ‘intellectual’ discourse, is itself a 
multi-textured and intensely contested concept, offering a many-faceted set of 
lenses through which to observe aspects of the ‘human condition’. 

The story of citizenship is intimately linked to the story of the emergence of the 
nation state as a dominant form of political organisation. A legal concept of 
‘nationality’, more or less loosely connected to an ethnic sense of the ‘nation’, is 
frequently invoked to distinguish between the citizen insiders and the alien 


5 B. Laffan, ‘The Politics of Identity and Political Order in Europe’ (1996) 34 JCMS 81. 

6 See generally the contributions to B. van Steenbergen (ed), The Condition of Citizenship (London: 
Sage, 1994). 

7 J. Habermas, ‘The European Nation State Its Achievements and Its Limitations. On the Past and 
Puture of Sovereignty and Citizenship’ (1996) 9 Ratio Juris 125; see further on state and nation: J. 
Habermas, ‘Inklusion — Hinbeziehen oder Einschlieen? Zum Verhdltnis von Nation, Rechtsstaat 
und Demokratie’ in Die Einbeziehung des Anderen: Studien zur politischen Theorie (Frankfurt am 
Main: Subrkamp, 1996). 
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outsiders. But the formal legal concept is an inadequate description of the meaning 
of ‘citizenship’ as it is currently constituted. In the late twentieth century, the 
discourse of citizenship is used almost as often as a (sociological) framework for 
understanding and investigating the extent to which individuals can lay claim to 
full membership of an (economic) society, bearing in mind the increasing crisis of 
the modern welfare state, or as an (anthropological) framework for understanding 
psycho-social concepts of identity, as it is in relation to its more conventional 
frame of reference involving the nation, nationals and nationalism. Similarly, it is 
clear that concepts of ‘social’ or ‘cultural’ citizenship are less obviously connected 
to the vocation of a particular nation state, but they too are highly controversial, 
with states no longer able to assure for their citizens the classic triad of security, 
economic well-being and cultural identity. In that context, in particular, the degree 
of contestation within citizenship has increased as it is used as a vehicle for 
argument both by those seeking the recognition of difference and by those whose 
primary reference point is a concept of equality. The plasticity of citizenship 
allows it to be reconceptualised to incorporate elements of both universalism (‘we 
are all equal’) and difference (‘equality cannot be allowed to mask the fact that we 
are divided by race, gender, ethnicity, religion, etc as well as unified by our 
personhood’). All of these insights reinforce the highly complex nature of 
citizenship as a prism or lens through which to examine aspects of the human 
condition and suggest that any given notion of citizenship cannot simply be 
transplanted from one economic or political location to another without full regard 
to context. The approach suggested in this paper involves a strongly historical 
analysis of citizenship as an institution, as a dynamic patchwork displayed i in the 
constantly negotiated and re-negotiated tension between identity and rights. That 
does not wholly deny the vital normative element of citizenship as an ideal, but 
insists that it must be associated with empirical observation of the condition of 
citizenship which is historically situated and geographically and politically 
contextualised. 

Following this analysis, a failure to analyse the new types of political and legal 
issues raised by the EU in terms of the various strands of thinking about the 
meaning and significance — past, present and future — of citizenship would be 
remarkable. As Chantal Mouffe has argued 


If Europe is not to be defined exclusively in terms of economic agreements and reduced to a 
common market, the definition of a common political identity must be at the head of the 
agenda and this requires addressing the question of citizenship. European citizenship cannot 
be understood solely in terms of a legal status and set of rights, important as these are. It 
Must mean identifying with a set of political values and principles which are constitutive of 
modem democracy.” 


As Mouffe rightly argues, citizenship is not just a formal legal concept, which the 
EU can buy into when it has reached a particular stage of maturity or 


8 For example in relation to European Union citizenship, A. Wiener, n 2 above; A. Wiener, ‘Making 
Sense of the New Geography of Citizenship in the European Union’ (1997) 36 Theory and Society 
529; A. Wiener, ‘Assessing the Constructive Potential of Union Citizenship — A Socto-Historical 
Perspective’ European Integration On-line Papers, vol 1 (1997) no 017 (http-/eiop or.at/eiopy). 
Wiener draws in particular upon the work of Tilly, Jenson, Kratochwil, Tarrow, Hall and others; see 
esp C. Tully, ‘Citizenship, Identty and Social History’ in C. Tilly (ed), Citizenship, Identity and Social 
History, Supplement 3, Intemational Review of Social History (Cambridge: Cambridge University 
Press, 1996) 4—6. 

9 C. Mouffe, ‘Preface: Democratic Politics Today’ in C. Mouffe (ed), Dimensions of Radical 
Democracy (London: Verso, 1992) 8. 
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development!® — although the importance of citizenship of the EU as a legal status 
should not be underestimated. The ‘currency’ of citizenship also carries with it a 
huge intellectual baggage conceming the content, meaning and symbolism of 
citizenship which cannot be ignored and indeed can be used positively in the 
interpretation of the meaning of Union citizenship in the light of the rather bare 
provisions of the EC and EU Treaties. However, before addressing the 
complexities generated by that heritage, it is important to review briefly those 
provisions on citizenship which do now exist within the EU legal order. 


The ‘resources’ of citizenship in the European Union: a brief 
audit 


The process of gathering together and identifying the ‘resources’ of citizenship in 
the EU can proceed using two contrasting methods. The first draws upon the 
formally identified sources of citizenship rules and rights in the Treaty, along with 
other closely related sources of law in the form of secondary legislation and Court 
case law. Any evaluation of such an audit would be largely negative because of the 
paucity of citizenship provisions in the EC and EU Treaties, and because of the 
absence of significant developments since they were introduced by the Treaty of 
Maastricht in 1993. It would, however, be somewhat misleading so to do. Such an 
approach suggests that both the form and the content of citizenship for the EU, as a 
rights-conferring status under EC law, is driven primarily by the agenda laid down 
in the Treaty, supplemented by a number of key constitutional provisions, and 
combined with the normative authority of the Court of Justice in its capacity as a 
constitutional court. 

The second method employed in this audit recalls that a rather different 
perspective on the question ‘what is Union citizenship’ can be generated by adopting 
an approach which derives its explanatory tools from a contextualised citizenship 
agenda, rather than the more formalist agenda of the Treaties themselves. Thus, to 
use the almost canonical approach to citizenship issues taken by the sociologist T.H. 
Marshall, rather than as a formal legal status, citizenship can be seen as ‘full 
membership of a community’, with citizenship rights divided into civic rights, 
political rights and social rights.'’ For reasons of space the discussion in this paper is 
necessarily abbreviated. This second method is nonetheless deployed here in 
combination with a more formalist approach precisely because it begs the crucial 
question of the object of discussion when citizenship is on the agenda. In particular, 
it reminds us that a choice can be made between an analytical approach generated by 
the agenda of the Treaties and the legal provisions themselves, and a contextual 
approach generated by the underlying meaning of citizenship as a construct. The 
presentation of this choice in tum presages the interpretative approach set out below 
(page 302 and following). 

Beginning with the formalist assessment, we see that ‘Citizenship of the Union’ 
finds formal ‘constitutional’ expression in Part Two of the EC Treaty which sets 
out the two classic elements of citizenship, namely a definition of membership 


10 Interestingly, it was lawyers who were the first group of writers to begin to extrapolate concepts of 
citizenship out of the materials of what was then EEC law. Working largely from the free movement 
and non-discrimination concepts, lawyers were already talking from the 1970s onwards of an 
incipient form of European citizenship. This issue is discussed in more depth below: see n 35. 

11 T.H Marshall, Citizenship and Social Class (Cambridge: Cambridge University Press, 1950). 
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which allows the identification of the class of citizens and statements constituting 
the citizen as holder of rights and bearer of duties. Thus Article 8 EC provides: 


1. Citizenship of the Union is hereby established. Every person holding the 
nationality of a Member State shall be a citizen of the Union. 

2. Citizens of the Union shall enjoy the rights conferred by this Treaty and shall 
be subject to the duties imposed thereby. 


Articles 8a—8e set out in more detail what are the principal rights associated with 
Union citizenship. There is in fact no further reference to duties and that aspect of 
citizenship — ordinarily understood in a broader citizenship theory context to be a 
key element of how individuals are constituted as sovereign within a given polity 
— remains wholly obscure as yet. Principal amongst these rights are freedom of 
movement (Article 8a EC) and consequential rights of residence for Union 
citizens, rights to consular and diplomatic protection, voting and standing rights in 
loca! and European Parliament elections, and political rights of access to the EU 
institutions and the European Ombudsman. As Rainer BaubSck has commented, 
the ‘most important limitation is that Union citizenship becomes relevant only 
once a person lives in another member state of the Union or in a third country’ .!2 
As a formal institution, Union citizenship is clearly not comparable with national 
citizenship, and indeed is not intended to be. The Treaty of Amsterdam — if and 
when ratified — will clarify this point, by adding a sentence to the effect that 
Union citizenship complements and does not replace national citizenships within 
Article 8 EC." Moreover, it is not an independent status, since it attaches to all 
persons with the nationality of one of the Member States — in other words, it is 
parasitic upon definitions of nationality determined at national level. 

However, not all citizenship rights are clustered in the citizenship section of the 
Treaty; in addition, they are to be found in other provisions of the EU Treaties, '* in 
the case law of the Court of Justice where rights — especially free movement and 
non-discrimination rights, as well as an edifice of fundamental rights buttressed by 
reference to the European Convention on Human Rights — have been formulated, 
restated or reinforced, and in secondary legal instruments adopted by the EU 
institutions, some of which are related directly to the citizenship provisions (for 
example measures giving effect to the electoral rights in Article 8b’>). 

One reason for this complex legal structure is that citizenship was not in truth a 
policy innovation of the Treaty of Maastricht. The contribution of that Treaty was, 
of course, the introduction of the formal provisions presented here, which were 
included after extensive and important debate during the Intergovernmental 
Conference on political union which concluded in 1991. This was a debate which 


EN 

12 R Baubdck, Cinrenship and National Identities in the European Union, Harvard Jean Monnet 
Working Paper 4/97 at 11. 

13 The Treaty of Amsterdam was concluded in June 1997 at the end of an Intergovernmental Conference 
originally foreseen in the Treaty of Maastricht. It was signed on 2 October 1997, and will enter into 
force once ratified by all the Member States according to their respective constitutional requirements 
(not anticipated before 1999). In addition to giving rise to some amendments to the EC and EU 
Treaties, the Treaty of Amsterdam will bring about a renumbering of existing provisions, such that the 
present citizenship provisions will be renumbered Articles 17-22 BC. Renumbering is indicated in 
square brackets in footnotes below 

14 Perhaps the most significant of these ıs Article 6 EC [Article 12 EC after renumbering] which 
provides for non-discrimination on grounds of nationality, which likewise only protects EU citizens/ 
nationals of the Member States. 

15 Council Directive 94/880 on the exercise of the right to vote and stand in municipal elections, OJ 
1994 L368/38; Council Directive 93/109 on the exercise of the right to vote and stand in European 
parliamentary elections, OJ 1993 L329/34 
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was initiated principally by a Spanish Memorandum on citizenship. Behind that 
Memorandum and that constitutional move, there lay, in truth, a developing 
‘practice’ of citizenship policy, extending over a period of twenty years, which was 
to be found principally in the activities of the Court of Justice and the European 
Commission.'° This has seen a gradual solidification of the resources of citizenship 
from ‘mere’ ideas into concrete policy outcomes with legal force. Hence the 
clustering of certain rights in Part Two of the EC Treaty lies over an existing 
framework of legal rules and policy-making activities deeply embedded in the day- 
to-day practices of the EU institutions. To review these matters, we must shift to 
the more contextualised approach to reviewing Union citizenship resources. 

I would argue that one might usefully summarise the status quo of Union 
citizenship rights by reference to the tripartite grouping of citizenship rights 
suggested by T.H. Marshall!” and adopted by many writers since then. As will be 
apparent, in the EU domain these rights appear as something of a patchwork; 
moreover the pattern is so far incomplete and lacking in a certain degree of 
coherence. Although what follows is not a complete restatement, but merely 
highlights some key features of citizenship rights in the EU context, it is 
nonetheless an inclusive approach in its coverage of the varieties of source of 
citizenship right. It has regard to the full range of EC law and policy, allowing us in 
tum to flesh out the ‘thin’ or ‘minimal’ statements in Part Two of the EC Treaty, 
employing a form of contextualisation within the framework of a ‘thicker’, 
‘maximal’ vision of what it is to be a full ‘member’ of the EU under the legal, 
political and socio-economic orders of the EU.'* That contextualisation forms an 
important stepping stone towards the interpretation of Union citizenship suggested 
below (page 302 and following). 


Civil rights 

The civil rights of Union citizens are primarily constituted through the existence of 
the European Community as a ‘community of law’. So, according to Deidre 
Curtin, !? ‘the unique sui generis nature of the Community, its true world-historical 
significance [is constituted by its character] as a cohesive legal unit which confers 
rights on individuals.’ It is customary to credit the European Court of Justice with 
the achievement of ‘constitutionalising’ the EC Treaties, principally by upholding 
the authority of EC law in relation to national law. Thus EC law is superior to 
national law, and takes effect within the national legal orders as a superior and 
autonomous source of law such that individuals can very often derive individual 
justiciable rights from provisions of EC law which national courts must uphold. 
This process of ‘constitutionalisation’ has assisted in the institution of a ‘rule-of- 
law’ ideology within the European Community, allowing partisans of the process 
of integration to point to the extent to which and the length of time for which the 
EC and now (but to a lesser extent) the EU have resembled a developed federal 
system, within which respect for the law and a settled hierarchy of norms with EC 





16 On the development of the practice of citizenship see A. Wiener, n 2 above; A. Wiener, ‘Assessing 
the Constructive Potential’, n 8 above. 

17 n 11 above, esp at 28-29. A point of interest ıs, however, that the development of citizenship rights 
has not followed the classic linear pattern of civil, followed by political, followed by social. 

18 Terminology drawn from M. Walzer, Thick and Thin: Moral Argument at Home and Abroad (Notre 
Dame: University of Notre Dame Press, 1994). 

19 “The Constitutional Structure of the Union: A Europe of Bits and Pieces’ (1993) 30 CMLRev 17, 67. 
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law at the apex of the pyramid is paramount. Other key elements have included the 
development of a jurisprudence of fundamental rights, and the elaboration of key 
principles such as that contained in Article 6 EC which prohibits (within the scope 
of competence covered by the EC Treaty) discrimination on grounds of nationality 
against nationals of Member States. Furthermore, the underlying market principles 
of EC law, in particular the free movement of persons, have been elevated to the 
status of ‘fundamental’ right. Of course, the message that this delivers is a little 
mixed since it creates a confusion between the idea of the ‘market citizen’, the 
Marktbirger, who is a limited figure of the economic sphere, and the ‘true’ citizen 
who must be sovereign within a democratic political system.” 

In other words, the question remains whether the extent of preoccupation with 
the civil rights of citizens of the Union has not been simply driven by the twin 
pillars of the logic of the rule-of-law and integration teleologies pursued by the 
Court of Justice and the logic of the market framework of the treaties. A significant 
change may come about once the Treaty of Amsterdam is ratified and brought into 
force, because this will create the possibility for the Council of the EU to adopt — 
albeit in relation only to the spheres of competence covered by the EC Treaty itself 
— measures guaranteeing a comprehensive right to non-discrimination on grounds 
of sex, racial or ethnic origin, religion or belief, disability, age or sexual 
orientation.”! 


Political rights” 

It is well known that many of the elements of ‘political structure’ in the EU lag 
way behind the relatively sophisticated edifice of the legal system. Both the 
practice of democracy, and the associated political rights for citizens, remain pale 
shadows of the national ‘versions’ of democracy. The EC Treaty itself concentrates 
upon limited electoral rights in local and European Parliamentary elections, and 
upon forms of non-judicial access to the political institutions through the medium 
of petitions and complaints. Democratic participation in the form of European 
Parliament input into legislative decision-making has been growing at a steady 
rate, but the absence of a cross-European culture of political parties maintains a 
dislocation between the laudable work of MEPs to ensure democratic 
accountability and the basis upon which people actually vote in European 
Parliamentary elections (national issues). 

A key area of development is that of transparency, especially the right of access 
to the documents of the EU institutions. Initiatives of a non-constitutional nature 
arising particularly out of the post-Maastricht malaise have created the opportunity 
for actions to be brought in the two EU courts by individuals and indeed by one 
Member State with a strong culture of openness in government (the Netherlands). ” 
Judicial developments have seen the Court declaring in Netherlands v Council that: 


es ee ee 

20 See generally M. Everson, ‘The Legacy of the Market Citizen’, in J Shaw and G. More (eds), New 
Legal Dynamics of European Union (Oxford: Oxford University Press, 1995). 

21 New Article 6a EC [Article 13 EC after renumbering]. For more details see Shaw, ‘European Union 
Citizenship: The IGC and Beyond’, n 1 above; E. Szyszczak, “Building a European Constitutional 
Order: Prospects for a General Non-discrimination Standard’, in A Dashwood and S O’ Leary (eds), 
The Principle of Equal Treatment in EC Law (London: Sweet and Maxwell, 1997). 

22 See further Shaw, ‘European Union Citizenship: The IGC and Beyond’, n | above; H. Lardy, ‘The 
Political Rights of Union Citizenship’ (1996) 2 EPL 611. 

23 Case T-194/94 Carvel and The Guardian v Council of the EU [1995] ECR II-2765; Case C-58/04 
Netherlands v Council of the EU [1996] ECR 1-2169, Case T-10595 WWF (UK) v Commission, 
judgment of 5 March 1997. 
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the domestic legislation of most Member States now enshrines in a general manner the 
public’s right of access to documents held by public authorities as a constitutional or 
legislative principk. 

In addition, at Community level, the importance of that right has been reaffirmed on 
various occasions, in particular in the declaration on the right of access to information 
annexed (as Declaration 17) to the Final Act of the Treaty on European Union, which links 
that right with the democratic nature of the institutions. Moreover, ... the ¢ European Council 
has called on the Council and the Commission to implement that right. 


To an extent, that concern will be mirrored in the new post-Amsterdam Treaties. 
Article A TEU” will provide for decisions to be taken as ‘openly as possible’ and 
new provisions in the EC Treaty, while avoiding taking the key step of 
announcing a constitutional ‘citizens’ right to freedom of information, provide for 
access to European Parliament, Council and Commission documents subject to 
general principles which will allow the Council to continue to protect the secrecy 
of much of its business by invoking the ‘public interest’. 


Social rights?” 


At first blush, in view of the rather fragmentary ‘social dimension’ of the EU, one 
might be tempted to conclude that the social rights of Union citizens are 
exceedingly sparse. However, if one reads social citizenship in the EU against a 
broader canvass of socio-economic citizenship this allows a revisioning of social 
rights of citizenship in three parts: market citizenship, industrial citizenship and 
welfare citizenship. Perhaps the strongest message of a review of social citizenship 
rights in the EU is how the market order established by the framework of 
‘fundamental freedoms’ to be found in the EC Treaty simultaneously both 
empowers and constrains the Union citizen. It offers new possibilities and rights in 
relation to the domains of employment, production and consumption, where the 
exercise of individual ‘choice’ can in some senses be seen as contributing to the 
process of building the EU as a political as well as economic entity. But it also 
constructs a limited market-oriented picture of the citizen in which welfarist 
principles find it hard to establish a foothold in hostile territory. For instance, in 
relation to sex discrimination law — long lauded as a ‘success’ of EU social policy 
— the Court of Justice draws a stark distinction between employment related 
discrimination, and issues which arise directly out of (traditional) divisions of 
labour within the domestic household or the family.7* 

At the same time, the rhetoric of social policy remains strong. The Commission 
is a forceful proponent of the idea of a ‘European Social Model’ ;? moreover, the 
1996 report of the independent Comité des Sages on a ‘Europe of civic and social 
rights’ also contains a powerful defence not only of the need for such rights in a 
‘People’s Europe’ but also of the empowering nature of bottom-up processes of 


Case C-58/94 Netherlands v Council [1996] ECR I-2169 at paras 34 and 35. 

Article | TEU, after renumbering. 

Article 191a EC [Article 255 EC after renumbering]. 

For further details see Shaw, ‘Social Policy and Citizenship’, n 1 above. 

For example Case 184/83 Hofmann v Barmer Ersatzkasse [1984] ECR 3047; see generally T. Hervey 
and J. Shaw, ‘Women, work and care: women’s dual role and double burden in EC sex equality law’ 
(1998) 8 Journal of European Social Policy 43, G. More, ‘Equality of Treatment in European 
Community Law: the Limits of Market Equality’, in A. Bottomley (ed), Feminist Perspectives on the 
Foundational Subjects of Law (London: Cavendish, 1996). 

29 See generally Shaw, ‘The Many Pasts and Futures’, n ! above. 
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constitution-building in which individuals and social groups are involved in the 
formulation of key statements of citizens’ rights.” 


The interpretation of Union citizenship 


We shall now shift the focus from a largely descriptive assessment of the resources 
of citizenship in the EU to an analysis of some of the main interpretations which 
have been offered in the search for understanding Union citizenship. Many of these 
interpretations have not themselves been solely descriptive or analytical, but have 
laboured with the project of endowing the so far relatively empty vessel of Union 
citizenship with a greater degree of substance in a normative sense, and have 
sought to make it stand for more than a shallow and even cynical attempt by the 
Member States to give the EU a more human face which it can tum towards an 
increasingly disaffected and disillusioned European population.?! 

This section will not attempt a comprehensive review of interpretations offered 
by scholars working in legal studies, or in other fields of study such as political 
science and political theory, of the meaning and significance of Union citizenship. 
Instead it will seek to summarise the situation, by identifying five principal focuses 
for scholarly work. These are termed ‘tendencies’, and represent ideas and currents 
in thinking, not specific authors. Hence, the work reviewed may fall within more 
than one ‘tendency’.?? Moreover, the positions adopted are constantly, if gradually, 
shifting, in view of the continuing and dynamic development of the citizenship 
figure within the EU. As will be apparent, some work operates on the basis of the 
analytical agenda of the Treaty, while other work takes the contexts and challenges 
of citizenship and the issues it raises as its primary starting point. Some of the 
interpretations are limited in scope because they concentrate upon Union 
citizenship as formally defined by the Treaty. 

The first two tendencies are closely related to each other, and characterise, more 
often than not, the more doctrinal or expository work from within the analytical 
tradition of legal scholarship. First, there is the ‘free movement tendency’, which 
emphasises the core of citizenship as the free movement concept — an argument 
buttressed by the organisation of the provisions in Part Two of the Treaty which appear 
to give clear precedence to the right of free movement and residence (Article 8a EC). 
This tendency is most clearly evident in the older work, including much of which 
predates the Maastricht innovations, where writers sought to identify the emergent 
citizenship properties of individual status under the free movement provisions.” From 
the 1970s onwards, drawing on key case law of the Court of Justice,” some lawyers 
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30 For a Europe of civic and social nghts, Report by a Comité des Sages chaired by Maria de Lourdes 
Pintasilgo (Luxembourg: OOPEC, 1996). 

On the of European citizens see J. Weiler, ‘The European Union Belongs to its 

Citizens: Three Immodest Proposals’ (1997) 22 ELRev 150. 

32 Hence an enquiry into Union citzenship which asks the analytical question ‘is it possible to claim that 
an effective and meaningful citizenship-like status exists at Community or Union level?’, such as that 
by Siofra O’Leary (n 3 above, 303) works outwards from a number of starting points including the 
relevance of the ‘nationality’ criterion in Article 8(2) BC, the impact of free movement rights, the 
need for a rights base in which notions of equality are central, and the search for a form of ‘glue’ or 
‘Identity’ which might bold the EU together. 

33 But see for more recent examples, B. Wilkinson, ‘Towards European Citizenship? Nationality, 
Discrimination and Free Movement of Workers in the European Union’ (1995) | EPL 417 and P. van 
Dijk, ‘Free movement of persons: towards European Citizenship’ (1992) 4 SEW 277. 

34 For example Case 293/87 Gravier v City of Liège [1985] ECR 593; Case 186/87 Cowan v Le Trésor 
public [1989] ECR 195. 
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were talking of an incipient form of European citizenship.** Within this tendency 
the formalisation of status offered by Article 8 EC would be relatively 
unimportant. It is the overall structure of EC law which matters more, and a link 
is drawn with a legally instrumentalist view of the European Union integration 
process. The instrumentalism is focused on the conceptualisation of an 
authoritative supranational, even federal, legal order. Thus Andrew Evans 
comments: 


To the extent that national sovereignty is limited, the status of individuals in relation to 
member states and their national institutions may be governed by Community law. 
Consequently, it is the scope of Community law that is decisive for the realization of 
European Citizenship, and in fact, its realization is apparently regarded as dependent on 
extension of the basic principles of freedom of movement and equality of treatment 
enshrined in the Treaty. 


By combining the evolution of the free movement rules with the development of an 
individual rights conception in EC law, it is not difficult to reach the conclusion, as 
do David Pollard and Malcolm Ross that 


The people of Europe are now no longer considered simply as a factor of economic 
production and, as the Community has diversified its role and activities, Community law has 
conferred upon these people some of the features of citizenship of a nation state.’ 


Thus we see the free movement tendency shading into the second tendency, where 
citizenship is endowed with meaning through its capacity to generate (more) 
positive rights for individuals, and in particular human rights for citizens. The 
purest formulation of this tendency comes from the Opinion delivered by Advocate 
General Jacobs in the Konstantinides case.** He suggested that 


a Community national who goes to another Member State as a worker or self-employed 
person under articles 48, 52 or 59 of the Treaty is entitled not just to pursue his trade or 
profession and to enjoy the same living and working conditions as nationals of the host 
State; he is in addition entitled to assume that, wherever he goes to earn his living in the 
European Community, he will be treated in accordance with a common code of fundamental 
values, in particular those laid down in the European Convention on Human Rights. In other 
words, he is entitled to say ‘civis europeus sum’ and to invoke that status in order to oppose 
any violation of his fundamental rights. 


This argument slides between the notion of a universalist body of rights in Europe 
and the operation of a single EU labour market.*? The rights of the mobile worker/ 
entrepreneur must be protected as ‘civis europeus’. Such ‘citizenship’ rights are on 
this view a natural outgrowth from the fundamental Treaty-based principle that the 
so-called four freedoms give rise to justiciable rights for individuals which national 


35 See W. Bohning, The Migration of Workers in the United Kingdom and the European Community 
(London: OUP, 1972) cited in Wilkinson, n 33 above, 418; R. Plender, ‘An Inciptent Form of 
Citizenship’ in F. Jacobs (ed), European Law and the Individual (Dordrecht: North Holland, 
1976); A. Evans, ‘European Crtizenship: A Novel Concept in EEC Law’ (1984) AJCL 679. G. Ress, 
‘Pree Movement of persons, services and capital’ in Commission of the European Communities (ed), 
Thirty years of Community law (Luxembourg: OOPEC, 1981) 302 bas a section entitled ‘Are we on 

the way towards creating European citizenship?’. 

36 n 35 above, 683. 

37 D. Pollard and M. Ross, European Community Law. Text and Materials (London: Butterworths, 1994) 
592. See also F. Mancini, ‘The Making of a Constitution for Europe’ in R. Keohane and S. Hoffmann 
(eds), The New European Community: Decisionmaking and Institutional Change (Boulder, Col: 
Westview, 1991). 

38 Case C-168/91 Konstantinides v Stadt Altensteig [1993] ECR 1-1191, 1211. 

39 Seo also S. O'Leary, ‘The Relationship between Community Citizenship and the Protection of 
Pundamental Rights in Community Law’ (1995) 32 CMLRev 519. 
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courts must protect (direct effect). In sharp contrast, the Court’s judgment was 
essentially ‘economic’ rather than ‘rights-based’ in inspiration. It held that the 
applicant masseur’s right to have his Greek name transliterated into German as he 
wished it to be, and not according to certain German rules, was based on the need 
to avoid confusion on the part of his clients, not on a fundamental rights 
foundation. This followed from the right of establishment under Article 52 EC 
which he was taking advantage of, practising as a self-employed masseur in a state 
other than the one of which he was a national. The contrast between these two 
approaches highlights how difficult it remains, as Michelle Everson has 
observed,” to overcome fully the ‘legacy of the market citizen’ even though 
there is a fundamental difference between market rights and the types of 
‘personhood’ rights which Jacobs would ascribe to the applicant in Konstantinides. 
Work within this tendency will receive a considerable boost with the anticipated 
ratification and coming into force of the Treaty of Amsterdam. For the first time 
the Treaty creates a formal Court of Justice jurisdiction over fundamental rights! 
and establishes a new law-making power for the institutions in relation to a lengthy 
list of forms of discrimination including discrimination on grounds of race and 
sexual orientation.*? Indeed, as O’Leary has observed,” at the core of a status of 
citizenship which describes the relationship between the nationals of the Member 
States and the EC or EU are a number of rights and duties which those citizens 
enjoy ‘with reference to the principle of equality’. As a tendency in thinking about 
Union citizenship, this work can be linked to work in the field of migration and 
immigration which has highlighted trends towards the universalisation of 
fundamental rights, to an extent that the territorial boundaries of national laws 
have been rendered more porous. As Yasemin Soysal has argued: 
While nation-states and their boundaries are reified through assertions of border controls and 
appeals to nationhood, a new model of membership, anchored in the universalistic rights of 
personhood, transgresses the national order of things ... Rights increasingly assume 
universality, legal uniformity, and abstractness, and are defined at the global level. 
Within the same tendency one can locate much work which explores the reverse 
side of the coin: ‘more rights for Union citizens’. That is work which looks at the 
exclusionary impact of Union citizenship, and its definitional function in setting 
outside the protective scope of certain legal rights even those third country 
nationals who are long term legally resident in the Member States.*° It is correct to 
point out that in combination with the very different approaches taken by the 
individual Member States to issues such as dual nationality and naturalisation, not 
to mention the de facto conferment of forms of ‘quasi-citizenship’ involving most 
socio-economic and civil rights, and limited political rights, often termed 
‘denizenship’, anomalies are bound to arise from the exclusion of this category 
of resident from Union citizenship. The example given by Rainer Baubéck is the 
Turkish brother and sister who emigrate, with the brother going to Germany and 





40 M. Everson, ‘The Legacy of the Market Citizen’, in J. Shaw and G. More, New Legal Dynamics of 
Union (Oxford: Oxford University Press, 1995). 

41 Articles F(2) and L(d) TEU [Articles 6(2) and 46(d) after renumbering]. 

42 Seen 21 above. 

43 O'Leary, n 3 above, 30. 

44 Y. Soysal, Limits of Citizenship Migrants and Postnational Membership in Europe (Chicago/London: 
University of Chicago Press, 1994) 159. 

45 For example C. Lyons, ‘Citizenship in the Constitution of the European Union: rhetoric or reality?’, in 
R. Bellamy (ed), Constttutionalism, Democracy and Sovereignty: American and European 
Perspectives (Aldershot: Avebury, 1996); O'Keeffe, n 3 above; d’Oliveira, n 3 above. 
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the sister to Sweden. After five years, the latter may naturalize as Swedish and then 
join her brother in Germany as a Union citizen, with more rights as a Union ae 
in Germany than her brother who has been established there for much longer. 
Baubdck likewise points out,*’ the correct response to these unhappy eae 
may be a movement towards ‘European guidelines’ on maximum requirements for 
naturalisation and common rules on the acquisition of citizenship at birth, and a 
move towards wholesale tolerance by the Member States of multiple nationalities, 
rather than attempts to make the acquisition of Union citizenship either compulsory 
or optional for third country nationals who have passed a minimum residence test 
of, say, five years. 

However, in work which deplores the exclusion of third country nationals, there 
is sometimes a tendency automatically to equate the creation of Union citizenship 
with the (real or imagined) dangers of ‘Fortress Europe’, within which an 
overdetermined and homogenising concept of ‘Europeanness’ substitutes for either 
limited but real cultural or socio-economic commonality, or unity based on 
diversity.“ This is a risk, not a necessary consequence, depending upon the 
internal approach to the meaning of Union citizenship. Consequently, it can 
legitimately be argued that if the EU defines itself as a liberal democratic polity 
internally, it has certain external obligations.” Interestingly one response to the 
gradual emergence of something akin to a ‘European’ immigration policy has been 
the development of migrant and ethnic minority networks seeking improved levels 
of political representation (and therefore political rights), and therefore the opening 
up of a new political space. © One continuing restriction upon the development of a 
sophisticated politics in this field remains, however, an insistence at the political 
level upon conflating the quantity and quality factors in migration, especially 
migration of third country nationals to the EU. 

The third tendency eschews both the ‘free movement’ and ‘more/less rights’ 
paradigms for citizenship in the EU, but starts instead with the functional link to 
the nationality laws of the Member States (Article 8(1) EC) — which is the 
definitional core of Union citizenship as it stands — and works outwards from 
there to look for a basis of membership and identity in the EU which does not fall 
into the trap of ‘false’ Europeanness highlighted already. Of course, Union 
citizenship is not a substitute form of nationality. The link to Member State 
nationality is merely a matter of convenience, and provides itself no glue to hold 
together the corpus of Union citizens. There is, clearly, no European demos in the 
ethnic, psycho-sociological, cultural/civilisational or emotional senses of the term. 
An alternative must be found, as Ulrich Preuß points out:*! 


citizenship does not mean membership in a European nation, nor does it convey 
any kind of national identity of ‘Europeanness’. Much less, of course, does it signify the 
legal status of nationality in a European state. Rather, by creating the opportunity for the 
citizens of the Member States of the European Union to engage in manifold economic, 


46 Baubick, n 12 above, 13. 

47 ibid 15. 

48 See generally on this problem G. Delanty, Inventing Europe. Idea, Identity, Reality (Basingstoke: 
Macmillan, 1995); G. Delanty, ‘The Limits and Possibilities of a European identity. A critique of 
cultural essentlalism’ (1995) 21 Philosophy and Social Criticism 15. 

49 S. Benhabib, ‘Fortress Europe or The United Colors of Benetton? Dilemmas of European 
Citizenship’, Paper presented at the American Political Science Association Annual Mecting, 
Washington, DC, August 1997. 

50 A Geddes, ‘The Political Representation of Migrants at European Level,’ Paper presented to the 2nd 
BA Convention, ‘Conflict and Cooperation’, Nicosia, Cyprus, March 19-23, 1997 
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social, cultural, scholarly, and even political activities irrespective of the traditional 
ternitorial boundaries of the European nation-states, European citizenship helps to abolish 
the hierarchy between the different loyalties ... and to allow the individuals a multiplicity of 
associative relations without binding them to a specific nationality. In this sense, European 
citizenship is more an amplified bundle of options within a physically broadened and 
functionally more differentiated space than a definitive legal status. 


Preuß’ articulation of the problem as one of relationships and associations is one of 
a number of attempts to overcome both the emptiness of the existing legal 
framework and the absence of a substantial shared (European) past with symbols 
and myths which bedevils Union citizenship at present and tends to undermine its 
credibility. Appeals are frequently made to the power of ‘multiple identities’, 
referable to the many levels at which individuals interact with each other and with 
organs of political power and authority.” Moreover, such work is also more or less 
closely linked to the broader project of studying ‘polity formation’ in the EU; in 
other words, it recognises the urgency of intellectual engagement with the actual 
and desirable future framework for cooperation in policy-making at ‘European’ 
level. But the proposals about citizenship as a form of ‘glue’ which have been 
made tend to be just that — whether that be the ‘constitutional patriotism’ of 
Jürgen Habermas,” the ‘supranationalism’ of Joseph Weiler,” the ‘European 
commonwealth’ of Neil McCormick, the ‘community of concern and 
engagement’ of Theodora Kostakopoulou,”® or the ‘public spaces of fellow- 
citizenship’ of Etienne Tassin.>’ They are proposals with little substance so far by 
way of empirical evidence, or concrete suggestions for policy change.*® Moreover, 
so far as each offers only a relatively ‘thin’ vision of a common ‘European’ future, 
it must be asked why people might want to transfer even some of their loyalty to 
abstract and so far incoherent and incomplete institutions such as the EU and its 
constitution when what they have already is the appealing solidity of foundational 
national myths and symbols. A similar critique can be made of attempts to tie 
together citizenship and welfare state at the EU level, where the focus has largely 
been upon the potential of a notion of a ‘European’ social contract.*° Each of these 


52 For example Baubdck, n 12 above. 

53 J Habermas, ‘Citizenship and National Identity’, in van Steenbergen, n 6 above 
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55 N McCormick, ‘Democracy, Subsidiarity, and Citizenship in the ‘European Commonwealth’ (1997) 
16 Law and Philosophy 331. 
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approaches tends to draw upon competing political theories of nationalism, state- 
building, and the tension between the individual and the collective impulses in the 
organisation of human society, ranging across — amongst other approaches — 
many variants of liberalism and liberal democracy, contractarianism, civic 
republicanism, and communitarianism.@ 

However sceptical, approaches such as this offer overall some sort of positive 
evaluation of the existence of or at least potential for an EU-level form of 
citizenship or membership, even if that concept is to be limited to the political 
sphere. Work in the fourth tendency is not so reassuring about the positive 
benefits of Union citizenship, but focuses instead on underlying democratic 
deficit in the EU. For example, Roel de Lange calls for a form of Union 

citizenship based on democracy, rather than the ‘rule of law’ or the Rechtstaat in 
a formalist sense.°! For too long, he argues, the idea of a ‘Community of law’ has 
offered a straightforward and rather unchallenging basis for legitimating the 
activities of the EC/EU. He comments critically upon an approach which 
accepts the rules on free movement as the unproblematic basis for citizenship: 
‘the suggestion that citizenship is a homogenous, non-contested concept is in fact 
part of an EC rule-of-law ideology: as long as we talk about citizenship, we won’t 
have to talk about democracy.’® Similarly, in his discussion of constitution- 
building, Richard Bellamy argues for a preliminary focus on problems of 
democracy rather than a preoccupation with rights which, he maintains, will 
always ‘prove too indeterminate and subject to conflicting interpretations to 
provide a constitutional basis for a European polity.” So far as it could be 
argued that it is national level democratic institutions which currently legitimise 
the European Union’s exercise of political power, as the German Constitutional 
Court has claimed in the Brunner case on the ratification of the Treaty of 
Maastricht, this line of argument would suggest that there can be no such 
entities as ‘European citizens’. A similar line of argument rejects the constitutive 
function of Union citizenship, in the absence of ‘European intermediary 
institutions’ which ‘allow citizens political participation in a European political 
system.’ 

Finally, it is important to draw attention to a tendency which highlights cross- 
cutting work which focuses specifically upon the developmental and dynamic 
potential of the citizenship provisions, and in particular the breaking of the state- 
nation-citizen ties. For example, Carlos Closa argues that while the current form of 
citizenship does not challenge the (legal) nationality of the Member States, because 
those who framed the citizenship provisions did not want this to happen, as the 
political entity which is the European Union develops in the future it may come to 





60 See for example R. Bellamy and D. Castiglione, ‘Building the Union: The Nature of Sovereignty in 
the Political Architecture of Europe’ (1997) 16 Law and Philosophy 421, who develop competing 
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provide such a challenge.°’ This will come about because, in Michelle Everson’s 
view, what Union citizenship provides, at this stage of its development, are rights 
of participation in ‘the institutionalisation of a nascent form of European civil 
society’.©8 Even so, it is argued that the importance and potential of the provisions 
should not be underestimated. For example, Stuart Holland describes the 
establishment of the legal identity of Union citizenship in the Maastricht Treaty as 


a significant supranational advance for the Community: the conditions and terms of 
citizenship may have been constrained and limited in scope, but an important federal 
precedent was established.” 


In similar terms, citizenship in the Maastricht Treaty has been described as an 
important symbolic step, postulating 
the existence of a common popular sovereignty to complement — or rival — the common 
sovereignty of the states. In so far as a political citizenship may be beyond the control of 
government, its assertion in the European Community has the potential to be a contentious 
or even a subversive force. 


Similar language also comes from H.J. d’Oliveira:”! 


the creation, albeit in an as yet very rudimentary form, of a concept of citizenship which is 
related to a community of States, marks a significant departure from the traditional link between 
nationality and citizenship in the nation-state. It represents a loosening of the metaphysical ties 
between persons and a State, and forms a symptom of cosmopolitization of citizenship. 


Yet at the same time, in terms of practical accretion of legal rights it is viewed as a 
‘modest step in the history of European integration’,72 incorporating a set of 
provisions which were not particularly controversial in the Maastricht negotiations 
because they were ‘not over-ambitious when viewed against developments already 
underway in this field before the IGC was launched.’”* The most controversial aspects 
of citizenship policy, concerned with internal and external borders and security and 
immigration issues were consciously separated off from the ‘Community Pillar’, and 
placed in Title VI on Co-operation in Justice and Home Affairs (the ‘Third Pillar’). On 
the other hand, whatever the limitations of the provisions, the inclusion of the 
provisions could be seen as an interesting example of Member States feeding 
(relatively) new ideas into the policy-making and, in this case, the constitution- 
forming, process.’* Overall, it is the developmental potential which is judged the most 
vital, from the perspective of understanding processes of European integration. 
According to Juliet Lodge, ‘[iJt is inconceivable that this embryonic conception of 
Union citizenship will not be progressively expanded during the next two decades’ .”5 
Similarly, d’Oliveira has described citizenship in the EU as a ‘futures market’.’° 


67 C. Closa, ‘Citizenship of the Union and Nationality of Member States’ n 3 above. 
68 M. Everson, ‘Women and Citzenship of the European Union’ in T Hervey and D O'Keeffe (eds), 
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71 

72 Duff, n 70 above, 29 
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Some at least in the ‘futurist’ tendency might have anticipated a positive role for 
the Court of Justice in developing and potentially expanding the citizenship 
provisions, exploring the outer edges of Community competence within the well- 
established traditions of its ‘constitutional’ jurisprudence. That wait- and- -see 
philosophy seems to be suggested by Advocate General Léger in Boukhalfa.” He 
argued in his Opinion that ‘it is for the Court to ensure that its full scope is attained. 
If all the conclusions inherent in that concept are drawn, every citizen of the Union 
must, whatever his nationality, enjoy exactly the same rights and be subject to the 
same obligations.’”® In fact, in view of the Court’s neglect of the citizenship 
provisions thus far, this attitude seems rather misguided. The Court of Justice has 
held that the (citizenship) free movement right in Article 8 is residual, and n not the 
starting point for an analysis of the constitutional nature of free movement.” It has 
not referred to the role of ‘citizenship’ in deciding a number of significant cases on 
one of the remaining (legal) barriers to the scope of the free movement of persons, 
the exception for certain workers in the public services under Article 48(4) EC. A 
three chamber Court in Uecker and Jacquet ruled that Article 8a does not cover 
internal free movement within Member States.*' To the disappointment of some 
commentators, the Court has also declined to use the citizenship provisions as an 
aid to the interpretation of the rest of the Treaty, so as, for example, tọ form the 
foundation for holding that directives can have horizontal direct effect.®? To rely, 
therefore, upon the Court of Justice to take an innovatory and dynamic role in the 
development of Articles 8 et seq in the near future perhaps overstates its agenda- 
setting capacity at the present time. 


European Union citizenship: towards a post-national condition? 


In a discussion of the so-called would-be ors could-be demos, Dimitris Chryssochoou 
makes an important methodological point.®* Substantively, his enquiry is into ‘the 
intricate question of how the conception of a European demos, combining a plurality 
of national and transnational forms of fellowship, can maximise its democratic 
potential’, with his own conclusions (like those of many other authors) favouring a 
form of ‘civic body’ as the ‘ultima ratio of European political integration.’ 
Methodologically, however, he goes on to suggest that ‘were the idea ‘‘demos before 
ethnos” to be crowned with success in the Union’s multicultural context, there is an 
enormous field of history, theory and politics to be explored which effectively 
escapes the categories of conventional disciplines in the study of regional 
integration.’ That observation is confirmed by the evidence to be drawn from many 
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of the works referred to in the previous section, which have already deployed 
interdisciplinary methods in the task of interpreting Union citizenship. 

I would go further and argue explicitly for the dual inputs of integration theory and 
citizenship theory into the articulation of a frame of analysis for Union citizenship. I 
would suggest that citizenship of the European Union — as a historically, 
geographically and culturally contingent institution, but one perhaps capable of 
offering a new post-national model for citizenship — can only be fully understood by 
reference to both the broader theory of citizenship, and situation-specific ideas about 
European integration which stress the dynamic, open-ended nature of that process. 

In terms of an approach to citizenship, my approach would share with some of 
the work already discussed an overall preoccupation with communication and 
negotiation, and with citizenship understood as a set of discursive practices. Union 
citizenship is both institutional innovation in itself, but also a challenge pointing to 
the evolution of future innovations capable of hamessing its transformatory 
potential for an emerging polity. It is also important that citizenship should be seen 
at certain levels as a legal phenomenon — as an expression of the legal core of the 
BU. Finally, it is significant that citizenship becomes, in this analysis, not simply 
an object of study in itself, but also an instrument or even cypher within broader 
attempts to study the ‘European condition’. 

In seeking to identify both the descriptive and normative facets of citizenship, it 
is certainly seductive to adopt a T.H. Marshall-derived definition of citizenship as 
‘full membership’, such as that offered by Held: 

Citizenship has meant a reciprocity of rights against, and duties towards, the community. 

Citizenship has entailed membership, membership of the community in which one lives 

one’s life. And membership has invariably involved degrees of participation in the 

community. 
This seems a particularly useful starting point, especially when it is combined with 
a micro perspective on citizenship rights. Held suggests that: 


Any current assessment of citizenship must be made on the basis of liberties and rights 
which are tangible, capable of being enjoyed, in both the state and civil Society. If it is not 
given concrete and practical content, liberty as an abstract principle can scarcely be said to 
have any very profound consequences for everyday life. 


However, such an approach seems to give insufficient attention to the fracturing of a 
universal or unitary notion of citizenship, in particular the identity or belongingness 
dimensions of citizenship. For example, the presence or absence of ‘liberty’ may be 
experienced differently by different ‘members’ of the same (multicultural, multiracial, 
multigendered) community; equally, any given individual may experience liberty in 
different ways depending upon which aspect of their ‘fractured’ or ‘multiple’ identity 
they happen to be expressing at the relevant time (as a woman, as an employee, as a 
disabled person, etc). Following Chryssochoou’s injunction on interdisciplinarity, it is 
therefore helpful to approach this problem by drawing upon a different definition of 
citizenship from within the discipline of social history. Writing from an institutionalist 
perspective, Charles Tilly% argues that social historians are investigating 


en eg = ee 

84 D. Held, ‘Between State and Civil Society: Citizenship in G. Andrews (ed), Citizenship (London: 
Lawrence and Wishart, 1991) 20. g 

85 Held, ibtd, 22; emphasis in the original. 

86 Tilly, n 8 above. See the similar approach taken by Brubaker to the studies of nationalism as a 
dynamic and relational category, in which the ‘nation’ is not a substantial entity but a ‘practical 
category, institutionalized form, and contingent event: R. Brubaker, Nationalism Reframed. 
Natronhood and the National Question in the New Europe (Cambridge: Cambridge University Press, 
1996) 7-8 


310 © The Modem Law Review Limited 1998 


May 1998] European Union Citizenship 


more seriously than before the political processes that intervene between the routine 
formation of social relations and interests, on the one hand, and the public articulation of 
identities and programs, on the other ... From that reconsideration has emerged an 
increasingly relational, cultural, historical and contingent conception of public identities, 
including the identity of citizenship 
He goes on: 
The emerging view is relational in the sense that it locates identities in the connections 
among individuals and groups rather than in the minds of particular persons or of whole 
populations ... cultural in insisting that social identities rest on shared understandings and 
their representations. It is historical in calling attention to the path-dependent accretion of 
memories, understandings and means of action within particular identities. The emerging 
view, finally, is contingent in that it regards each assertion of identity as a strategic 
interaction liable to failure or misfiring rather than as a straightforward expression of an 
actor’s attributes. Thus scholars have come to think of citizenship as a set of mutual, 
contested claims between agents of states and members of socially-constructed categories: 
genders, races, nationalities and others. 
It is not difficult to extrapolate from the state-based context within which Tilly is in 
fact arguing to the transnational context. The process of transition is assisted if we 
look at the work of Raymond Breton.®’ His starting point is that it is not 
historically or sociologically necessary for a sense of identity to operate at any 
given level. The ‘socio-psychological’ process whereby particular social 
structures or institutions become meaningful objects of identification by 
individuals is part of the creation and elaboration of new social systems, including 
transnational systems which are becoming ever more common phenomena in 
contemporary life.’ He describes and analyses a number of ways in which a system 
of collective organisation (here one could insert ‘the European Union’ and its 
conception of citizenship, but the argument applies equally well to other contexts 
such as Canada) can ‘shape individual and social identities — that is, people’s 
conceptions of themselves and of the groups to which they belong’.®° 
In other words, Breton is arguing that elements of a transnational polity and of 
what it does, including its policy-making activities — and that comprises the 
evolution of a conception of citizenship — can feed in a number of different ways 
into the creation of identity. He identifies three primary ‘types’ of identity or 
systems of identification: utilitarian identities based on means-end calculations 
derived from people’s interest and opportunities; identities based on ‘pragmatic 
solidarities’, or ‘communities of fate’ resulting from de facto interdependencies 
among individuals and groups; and questions of common heritage, including 
historical experience, cultural heritage, religion and language which may 
constitute identity. They may include democratic traditions, or historical 
educational practices. These are the ‘sense of peoplehood’ identities which the 
ethnicist school of the study of nationalism would probably stress as being the 
most important and historically and geographically pervasive elements of 
identity.% Breton, however, stresses that 
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a ‘sense of peoplehood’ can develop at all levels of social organization, whether subnational, 
national, or transnational. Also, it should be emphasized that these levels are not necessarily 
mutually exclusive. 


The essence of Breton’s argument is that all of these aspects of identity formation 
and identification are necessary in a multi-level system such as a federal state, or 
the EU. 


Multiple identities and loyalties are required for the existence and effective functioning of a 
multi-level system of collective organization. If social identities and identifications operate 
entirely at one level, the overall structure is likely to be unstable.?! 


Amongst the several processes and factors (in the context of which the agency of 
the transnational polity and its institutions must be assumed to be a vital element) 
which facilitate the creation of what — at least initially — he would expect to be 
utilitarian or perhaps ‘community of fate’ identities operating at the transnational 
level, Breton focuses on the exercise of citizenship as one key factor.” In 
conclusion, Breton’s conceptual frame for the discussion of processes of identity 
formation linked to the policy activities of transnational polities provides vital 
tools for a closer empirical examination of citizenship rights (and duties — so far 
as they exist) in the EU. The articulation of these tools also suggests that close 
attention needs to be paid to the transformatory and constitutive potential of Union 
citizenship, in closing a gap between the rights of the subjects of EC law (of which 
there are many) and the absence of a meaningful community of Europe. Perhaps 
citizenship might in the future EU play a stabilising role. 

Thus tuming to the EU, I would argue that while the exclusivity of the state- 
citizen relation may gradually be disintegrating (as the nation state — whatever its 
long term prospects — loses its more or less exclusive grip on political formations), 
there remains much vitality in the equally important link between the practice of 
citizenship and the process of state-building (or, in the EU context, of polity- 
formation).”? It is in this precise context that the situation-specific impact of 
European (Union) integration is experienced most strongly in the interpretation of 
Union citizenship. It might be thought appropriate to study the practice of 
citizenship in the EU specifically in relation to the process of constitution-building 
which occurred within the framework of the Intergovernmental Conference 1996/ 
97 which culminated in the Treaty of Amsterdam.* However, a different (and 
fuller) insight emerges if the site of study of citizenship practice and its 
contribution to EU polity-formation is located at the intersection of the ‘history- 
making’ decisions such as those made at the IGC, and the day-to-day practices of 
politics and policy-making in the EU’s various institutions which together 
constitute the sum of the resources of citizenship policy. Those ‘practices’ 
comprise not just outputs which lawyers would recognise as definably ‘legal’, but 
also inputs in the form of ideas formulated by policy-makers and others and 
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presentations by competing interest groups, and ‘softer’ outputs such as policy 
statements and non-binding decisions, resolutions or recommendations. It would 
seem appropriate, therefore, to examine citizenship policy from the perspective of 
studies of European integration which would be likely to concentrate on citizenship 
as a policy issue in a historical and contextualised sense, as well as a constitutional 
novelty. To place this perspective in the frame of analysis used for describing 
Union citizenship above (pages 299-302), it would seem to follow that it is 
insufficient to concentrate empirically upon the agenda-setting potential of the 
Treaty itself and constitutional level declarations of citizenship alone, and 
necessary to use the processes and outcomes of policy-making at a micro level 
as setting down many of the parameters of citizenship within the EU. 

At first blush, it might be thought that the development of Union citizenship is a 
good example of the ‘spillover’ effect between different policy arenas, often 
associated with the neo-functionalist school of integration theory. However, I 
would argue that the need for historical depth in analysing Union citizenship 
necessitates engagement with studies of EU integration processes to be found 
under the broad umbrella of institutionalism,”” especially new institutionalism™® or 
historical institutionalism,”’ or of so-called governance'™ or multi-level govern- 
ance theories. Studying citizenship from an institutionalist perspective does not 
mean that citizenship has to be voided of its political or ideological content or 
meaning. It simply means that the set of intellectual tools being applied will lead 
first and foremost to questions about policy-making, particularly policy-making 
understood in an historical timeframe, rather than constitution-building in a grand 
and normative sense. Two preliminary comments must be made about the usage of 
the term ‘policy’. First, it is important to remember the bi-dimensional nature of 
policy. As Aron Wildavsky states, ‘[p]olicy is a process as well as a product. It is 
used to refer to a process of decision-making and also to the product of that 

10! As will be clear from this account of citizenship, both dimensions of 
‘policy’ in that sense are fed into the analysis. The second point concerns the 
intentional (if simplistic) use of ‘policy’ as a device to offer a contrast with 
determinations which are ‘constitutional’ in character, particularly in relation to the 
nature and scope of policy-making, and the types of institutional inputs which are 
provided for. 

A good example of such an approach is the historical institutionalist account 
given by Paul Pierson of constraints upon Member States in the social policy arena. 
His account is 
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historical because it recognizes that political development must be understood as a process 
that unfolds over time. It is institutionalist because it stresses that many of the contemporary 
implications of these temporal processes are embedded in institutions — whether these be 
formal rules, policy structures, or norms.'!@ 


In developing his critique of traditional neofunctionalist or intergovernmentalist 
accounts of European integration, Pierson stresses, amongst other factors, the 
partial autonomy of the EU institutions (especially the Court and the Commission) 
and the types of inputs which they can make, the discounting of long term 
consequences of policy decisions by actors, and the occurrence of unanticipated 
consequences of those decisions. He does not deny the centrality of the Member 
States to policy development in the EU, but insists that they act in a context which 
they do not fully control — even collectively. He goes on: 


Arguments about intergovernmental bargaining exaggerate the extent of member state 
power. In their focus on grand intergovernmental bargains, they fail to capture the gradually 
unfolding implications of a complex and ambitious agenda of shared decision making. 

Although the member states remain extremely powerful, tracing the process of integration 

over time suggests that their influence is increasingly circumscribed. The path to European 

integration has embedded member states in a dense institutional environment that cannot be 

understood in the language of interstate bargaining.” 
Pierson in turn rejects the premises of neo-functionalism for ascribing too much 
autonomy to the EU institutions. Moreover, historical institutionalism — like other 
forms of institutionalist analysis — provides, in contrast to both intergovern- 
mentalism and neo-functionalism, more than a causal account of how things 
happened on the basis of observable phenomena, but more detailed insights into 
the policy preference formations of the actors involved. It also acknowledges that 
the search by these actors is more likely to be for ‘satisfactory’ rather than for 
‘optimal’ policy outcomes,’ and that there are strict limitations on policy 
innovation resulting from so-called ‘path dependency’ in which ‘action at any 
given time is framed by the legacy of past problems and past solutions’ .! 

It remains to clarify the scope of the ‘policy’ frame within which citizenship 
policy-making needs to be interrogated in the EU context, specifically in the 
context of the discipline of European Union legal studies. It has always been one of 
the strengths of the EU that it has been able to draw upon what Michael Ignatieff 
calls the ‘enormous moral prestige of markets." ‘Market-making’ has 
represented — at least since the mid-1980s — probably the dominant policy 
paradigm for the EC/EU. Market-making implicates a range of policy areas of a 
social and economic nature, with a variety of legal instruments in use and a variety 
of institutional environments and configurations operating as the places and spaces 
from which formalised policy outputs emerge. It seems wrong, given the socio- 
economic preoccupations of the EC/EU, to suggest, with Massimo La Torre, that 
the absence of a direct welfarist dimension to the current corpus of Union 
citizenship rights matters less than the urgency of developing those political rights 
which go right to the heart of his own conception of citizenship.'!°” As I have 
already suggested in my brief review of the ‘resources’ of citizenship, it would 


102 Pierson, n 99 above, 126. Emphases in the original. 
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seem more appropriate to make use of the well-established Marshallian triad of 
civil, political and social rights as offering a convenient shorthand means of 
assessing the range of policy arenas across which citizenship policy in a very broad 
sense needs to be identified and assessed. This offers a frame within which to 
examine the ways in which policies have come to be concretised in different legal 
forms, how the individual has been constituted as a subject of EC law, and how the 
institutional environments have operated in the specific context of law-making. All 
of this means that citizenship of the EU is intricately embedded at all levels within 
the policy processes of the EU and its institutions. 

One can on this basis suggest some preliminary assessments about Union 
citizenship and its evolution. Coupling the institutionalist approach to patterns of 
(EU) policy development with the socio-historical approach to citizenship which 
implicates the role of normative processes in the evolution of identities or 
relationships!’ suggests that it is not entirely surprising that in 1991 the Member 
States should initially choose to constitutionalise in formal terms in the EC Treaty 
largely only existing citizenship rights found in a dispersed manner in existing 
Treaty provisions, secondary legislation and Court case law. The constitu- 
tionalisation process of the Treaty on European Union in relation to citizenship was 
strictly limited by existing rules and norms, and offered few policy innovations 
apart from the creation of some new electoral rights and a number of rights to 
diplomatic protection. That does not, however, mean that the day-to-day accretion 
of additional rights will necessarily stop, just because the Member States have 
made such a historic decision in relation to constitutionalisation. Cram has 
persuasively argued that day-to-day policy changes have a decisive impact upon 
the overall direct of the integration process, as much as great history-making 
decisions.' All of this means, for example, that it would have been and will in the 
future be wrong to invest great hopes in further grand changes to these provisions 
by the 1996/97 or any other IGC. While such changes were eagerly anticipated in 
many quarters, the Treaty of Amsterdam itself has yet again demonstrated the 
continuing capacity of intergovernmental negotiations of this nature to disappoint. 
Much more serious, on the other hand, might be a complete stagnation of the 
policy-making and legislative processes in the EC/EU, similar to that which 
occurred between the ‘empty chair’ crisis in the mid-1960s and the relaunch of the 
Community project with the single market programme in the mid-1980s, 
particularly if this were coupled with a significant demise in the agenda-setting 
capacity of the Court of Justice. 


Conclusion 


In concluding this paper, it remains to restate the main arguments which have been 
developed and to link them back to the initial question about the role of citizenship 
in the EU raised at the beginning of the article. The analysis developed emerges 
above all from a continuing and evolving engagement with theories of citizenship 
(in the broad political and sociological senses of the term), both as historical and 


NN 
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material practice but also as normative figure in which the ideal type comprises an 
active conception of social citizenship based on a politically defined community. 
What can be seen from an analysis of interactions of citizenship, nation, state, 
nationalism and identity is a level of indeterminacy and uncertainty about the 
causal relationship between citizenship as an institution and the existence of stable, 
identified and cohesive communities. Is it citizenship which constitutes 
communities, or the reverse? There seems no conclusive position on this question. 
A compromise position might be to suggest a virtuous circle of reciprocal 
reinforcement between such communities and a conception of democratic 
citizenship incorporating both a sense of membership and a body of substantial 
rights (including political and socio-economic rights). This has the advantage of 
including both a ‘top-down’ perspective of citizenship as a set of constitutionally 
given rights, and a ‘bottom-up’ perspective which acknowledges citizenship as one 
practical response to citizens’ claims. 

Here the body of thinking on European Union integration processes has proved a 
useful addition, in particular the strand of thought broadly identified as oriented 
towards ‘institutions’ and ‘governance’. It offers a means for explaining and 
understanding the existence of such a mutually reinforcing virtuous circle whereby 
the institution of citizenship reinforces the sense of community, and other policy 
instruments which feed into strengthening the community (eg policy on education 
and training for migrant workers and their families; perhaps, after the Treaty of 
Amsterdam, policy on unemployment) help in tum to make the existence of a form 
of membership more meaningful for any given community (ie the body of persons 
subject to EC law, or the nationals of the Member States — however one chooses 
to define Union citizenship). Breton’s analysis of identification offers a similar 
perspective on how identity formation at various levels may work through the 
agency of the activities of a transnational polity. 

The combination of theories of citizenship as a historical and contextualised 
practice, and situation-specific ideas about European integration which stress the 
dynamic, open-ended nature of that process, allows us to see citizenship not only as 
a symbolic flag waved from time to time by actors such as the Commission, the 
European Parliament and even the Member States, but also as one facet of the day- 
to-day policy-making activities of all those institutions and entities, as well as the 
Court of Justice. In other words, the gap which currently exists between the rights 
of Union citizens as legally constituted subjects of law and the emerging 
community of Europe (identity) can be bridged. This means that the completion of 
a balance sheet of citizenship rights drawn not only from Treaty provisions,''© but 
also from diverse ‘hard’ and ‘soft’ law instruments in the various fields of EU 
policy (including the Second and Third Pillars, as appropriate), is not just an 
exercise in codification or consolidation, but also a recognition of citizenship as an 
integral part of the EU polity understood as a dynamic governance structure. This 
includes understanding the political participation rights of individuals (and social 
groups) in EU policy-making — so far as they exist — as an aspect of the 
construction of citizenship in an active sense. What is more, we are encouraged by 
such theories to disaggregate the different elements of the policy package (free 
movement rules, social policy, education and vocational training policy, cultural 
policy, etc). 

This analysis may seem to some excessively idealistic or utopian, both in terms 
of the presumed benefits to be derived from European integration, and because of 
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its overall postulation of the nature of the integration project as fundamentally 
democratic, broadly inclusive rather than exclusive or exclusionary, coherent in 
terms of a sense of ‘purpose’, and likely to be a cohesive rather than a destructive 
force. It is important not to ignore some of the ‘darker’ sides of the integration 
project, in particular the suggestion that the EU constitutes a ‘Fortress Europe’ vis- 
a-vis the outside world — a project in which citizenship has an exclusionary role 
— and that the EU fails to take seriously its responsibilities to racial or cultural 
minorities already living and working within its borders.''' However, the idea of a 
‘virtuous’ circle in the interaction of identity and citizenship (and the dangers of its 
opposite) is not new.'!? Jean Leca has pointed out that with the breakdown of old 
postwar political and societal consensus in Europe, European democracies have 
entered a period of crisis: ‘The virtuous circle of the artificialism-naturalism 
combination by which nationality supported citizenship has therefore been 
transformed, if not into a vicious circle then at least into a double dilemma’.'!* 
This double dilemma comprises the need to reinforce democratic traditions by 
including new waves of immigrants into national citizenship, at a time when 
internal solidarity is at its weakest. This paper suggests a new way of tapping into a 
virtuous circle by harnessing the positive and dynamic elements of a transnational 
integration process, where many of the external and observable outputs take a 
variety of legal forms including the judgments of the Court of Justice, or the hard 
or soft law-making of the institutions, as well as the formal treaty-making 
processes engaged in from time to time by the Member States. This approach fully 
incorporates the dynamism of the citizenship concept, and reflects multiple sources 
and outputs of policy-making and policy-innovation. It is contextual rather than 
analytical in approach. It poses citizenship, including Union citizenship, less as an 
object of study in itself, than as a vehicle for considering core questions about 
human social organisation. Above all, therefore, it suggests that citizenship policy 
and practice could (and perhaps even should) stand as a cypher for many of the 
contradictions, but also many of the potentialities, of the EU integration process. 


111 See in particular the work of Baubdck (n 12 above), Benhabib (n 49 above) and Kostakopoulou (n 56 
above). 

112 cf O'Leary, n 3 above, 303 who suggests that if the rights of Community citizenship are effective 
and effectively protected, the resulting relationship between the EC/EU and Its citizens will ‘in tum 
reflect back on the Union and enhance its legitimacy’. 

113 J. Leca (1990, no specific reference given), cited in H. Bouamama, ‘The Paradox of the European 
Social and Political Ties: ‘‘Nationalitarian”’ Citizenship and Identity Ambiguity’, in M. Martiniello 
(ed), Migration, Citizenship and Ethno-National Identities in the European Union (Aldershot: 
Avebury, 1995) 63. 
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Private Circles and Public Squares: Invasion of Privacy 
by the Publication of ‘Private Facts’ 


Elizabeth Paton-Simpson* 


A common feature in Anglo-American formulations of privacy protection is the 
concept of ‘private facts’. In the United States, where the tort of invasion of 
privacy has been established for nearly a century, a truthful publication which does 
not commercially exploit someone’ s name or likeness is only actionable if it 
reveals matters which are ‘private’. In fact, the relevant tort is generally identified 
as ‘invasion of privacy by publication of private facts’. New Zealand courts 
considering their emerging tort of privacy have looked to the American authorities 
for guidance, and have echoed the maxim that only ‘private facts’ or ‘intimate 
details of a person’s private life’ are protected.? The ‘private facts’ formulation has 
been incorporated | into the privacy principles applied under New Zealand’s 
Broadcasting Act,* and has even surfaced in the context of reviewing the 
suppression of evidence excluded from a criminal trial.’ Arguments over what 
constitutes a ‘private fact’ have also been raised in Canadian cases,° even though 
the statutory privacy torts are defined broadly without reference to any such 
phrase.’ Likewise it has been contended before the English Court of Appeal that 
the Broadcasting Complaints Commission could not, as a matter of law, find an 
infringement of privacy where the matter published was already ‘in the public 


* Faculty of Law, University of Auckland. 
My thanks to Professor Charles Rickett for helpful comments on earlier drafts 
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domain’.® The Court referred to American tort law in considering this contention, 
deciding that a lapse of time could change the public status of a matter. It is likely 
the American authorities will be even more influential if English courts eventually 
develop a common law right of privacy.” 

The idea that a publication should only be held to invade privacy if it reveals 
‘private facts’ is based on two propositions. First, it is argued or assumed that any 
information which is ‘public’ should be excluded from the scope of privacy 
protection. Second, it is assumed that a publication can be reduced to an assortment 
of discrete facts, each of which can be classified as either ‘public’ or ‘private’. This 
article challenges both these propositions, and argues that a narrow insistence on 
identifying ‘private facts’ will tend to result in inadequate protection for privacy. 
The first proposition is addressed in the section entitled ‘Privacy and public facts’. It 
is argued that blanket exclusion of all matters which can in some sense be described 
as ‘public’ is unwarranted. To avoid equivocation, including the confusion of 
normative and descriptive notions, a closer analysis is needed of the reasons for 
assigning the ‘public’ label. Furthermore, it is wrong to treat the labels ‘public’ and 
‘private’ as all-or-nothing classifications, since the difference is a matter of degree. 
These arguments are exemplified by considering the case of information on the 
public record. The second proposition is addressed in the section entitled ‘Privacy 
without private facts’ which argues that it is often difficult or impossible to single 
out any particular ‘private fact’ in an invasive publication. A number of problems 
with such an atomistic approach are identified. Further, the possibility is noted that a 
publication may invade privacy in ways other than by increasing public knowledge 
of facts about a person. Having identified various pitfalls in the ‘private facts’ 
approach, an alternative approach to invasive publications is p 

The concept of privacy adopted in this article is that of a condition of limited 
accessibility. A number of theorists have developed and defended definitions along 
these lines, including Ruth Gavison’® and Anita L. Allen.'' They generally 
conceive of privacy as relating to limitations on ‘accessibility in the form of being 
known or observed’, although there are some differences in detail. It is not 
necessary to resolve these differences for the purposes of this article, since the 
discussion will primarily concern a core aspect of privacy which these definitions 
share in common, namely the limitation of information known about an individual. 
However, the possibility that an informational focus may unduly restrict the 
concept of privacy will be briefly addressed and shown to add extra weight to the 
case against a ‘private facts’ formulation. 

This article will focus on the publication of privacy-invasive material rather than 
on the manner in which information is gathered, although some of the points made 
would also apply to cases of intrusion. Protection against invasive publication takes 
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a number of forms in Anglo-American law.'? Most American jurisdictions 
recognise a common law tort of invasion of privacy,'* as does New Zealand,'> and 
probably Canada.'* Some of the Canadian provinces have created statutory tort 
actions.'7 Statutory complaints procedures are a common way of dealing with 
Privacy issues in broadcasting,'® and New South Wales has a statutory Privacy 
Committee which considers complaints about a wide range of privacy matters.'? 
Finally there are various forms of ‘voluntary’ self-regulation, such as the 
consideration of privacy complaints by the Press Complaints Commission in 
Britain.” The discussion in this article is directly relevant to all of these forms of 
privacy protection, and also bears a broader relevance to privacy issues arising in 
other contexts, such as freedom of information law, data protection law, and court 
suppression orders. 


Privacy and public facts 


The exclusion of ‘public facts’ from the scope of privacy protection may at first 
sight seem obvious and necessary. The rationale is that ‘what is public is not 
private and what is private is not public’.2! This aphorism is appealing — and 
deceptive — in its apparent simplicity. However, as the United States Supreme 
Court has acknowledged in the context of freedom of information law, ‘the fact 
that ‘‘an event is not wholly ‘private’ does not mean that an individual has no 
interest in limiting disclosure or dissemination of the information’”’.~ That a 
publication concerns a fact which can be classified in some sense or to some 
degree as ‘public’ should not necessarily be fatal to an action for invasion of 
privacy. 





13 I am concerned here only with direct protection of privacy, not the incidental protection afforded by 
laws primarily designed to protect interests other than privacy, such as defamation law. 
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16 See John D.R. Craig, ‘Invasion of Privacy and Charter Values: The Common-Law Tort Awakens’ 
(1997) 42 McGill LJ 355. 

17 See Privacy Act, RSBC 1979, c 336; RSS 1978, c P-24; RSM 1987, c P-125; RS Nfld 1990, c P-22; 
Civil Code of Quebec, art 3, and Quebec’s Charter of Human Rights and Freedoms, RSQ c C-12, art 
5. 
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The danger of equivocation — ‘public’ and ‘private’ are not always 
opposites 


The first danger in excluding ‘public facts’ from the scope of privacy law is the 
danger of equivocation. The words ‘public’ and ‘private’ can be used in different 
senses, and it is often not clear which of these senses is intended. Equivocal usage 
impedes clarity in the discussion of privacy questions; it can disguise faulty or 
dubious reasoning and lead to erroneous conclusions. 

Let us examine more closely the argument that a particular matter is ‘public’, 
that what is public is not private, and that consequently there should be no remedy 
in privacy law for its publication. For example, it might be argued that the identity 
of a rape victim, once disclosed in a criminal trial, is ‘public’. Therefore a 
newspaper should be free to publish this information.” The conclusion is clearly 
normative, and opposes a legal right to privacy in the sense of limited accessibility. 
However, the reasoning is obscured by ambiguous use of the word ‘public’ in the 
premise. Does it mean that the victim’s identity is ‘public knowledge’, or that it is 
‘public property’ ?** To avoid equivocation, it is necessary to distinguish between 
descriptive and normative concepts, and also between different senses of ‘public’ 
and ‘private’. 

The contention may be that the matter is ‘public’ in a purely normative sense, in 
that its publication is morally or legally permissible. If so, the argument is plainly 
circular, and the conclusion cannot be evaluated until reasons are given for the use 
of the ‘public’ label. Once this is done it may become clear that the argument rests 
on a controversial claim, for example that the public always has a right to know the 
identity of witnesses in criminal trials. By masquerading as a logical truism, the 
argument that ‘what is public is not private’ has in such a case glossed over 
complex questions regarding the appropriate balance between privacy and free 
speech interests. The better approach is to acknowledge the existence of a 
privacy interest in the anonymity of rape victims,’ and to consider explicitly 
whether this interest is outweighed by the interest in free speech. In fact, there is 
always some variety of separate defence specially designed to protect free speech 
interests, so there is no need to also incorporate such protections into a pre-emptive 
‘private facts’ test. 

Alternatively, the argument may be that the matter is descriptively ‘public’, in 
the sense of being widely known or generally available. If so, it is necessary to 
justify the leap from a descriptive to a normative statement. Such an argument may 
be based on the proposition that once a matter has been made public 
(descriptively), it is pointless to attempt to protect privacy, as the harm is already 
done. Sometimes this is true; in Tucker v News Media Ownership Ltd’ for 
example, interim injunctions prohibiting the defendants from disclosing the 
plaintiff's past criminal convictions were discharged, since publication by other 
news media had rendered the injunctions futile. 

However, in many cases it is clear that far harm can be done by wider 
exposure. For example, in Florida Star v BJF,” the United States Supreme Court 
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overturned a jury’s award of civil damages to a rape victim whose full name was 
published by a newspaper. The police had inadvertently left a copy of the full 
report containing the victim’s name in the pressroom, and a reporter copied the 
information verbatim, even though she admitted in evidence that she knew she was 
not allowed to do so, and even though signs in the room made it clear that the 
names of rape victims were not matters of public record, and were not to be 
published. One of the Court’s three main considerations was ‘the fact that 
punishing the press for its dissemination of information which is already publicly 
available is relatively unlikely to advance the interests in the service of which the 
State seeks to act’.?” On the facts of the case, the information in the pressroom was 
only ‘publicly available’ in a very limited descriptive sense, and mass publication 
resulted in the victim receiving threatening telephone calls as well as unwanted 
attention from fellow workers and acquaintances. She testified that the publicity 
forced her to move house, change her telephone number and seek police protection. 

A further possibility when it is asserted that a ‘public’ fact should not receive 
privacy protection is that a hybrid of normative and descriptive senses is being 
used. Here the ‘public’ status of the matter is a ‘complex social fact, reflecting both 
norms and practices conforming to the norms’. The claim may be that the matter 
in question is not regarded by the community as being particularly sensitive and is 
discussed openly, and that its disclosure would not in most circumstances be seen 
as objectionable. In such a case, there may be no reasonable expectation of privacy. 
The American private facts tort reinforces the exclusion of matters which are 
‘public’ in this hybrid sense by requiring that ‘the matter made public must be one 
which would be offensive and objectionable to a reasonable man of ordinary 
sensibilities’.*' However, there are two reasons why a matter which is ‘public’ in a 
hybrid sense may yet warrant the protection of privacy law. 

First, it is important not to underestimate the complexity of societal norms and 
the significance of context. Even if a category of information is generally regarded 
as ‘public’, the precise content of the disclosure may yet ‘outrage the community’s 
notions of decency’.** The manner and circumstances of disclosure are also 
important, as illustrated by the Press Complaints Commission’s adjudication 
concerning the publication by The People of nude photographs of the infant 
Princess Eugenie.” The newspaper protested that the photographs were ‘charming’ 
and ‘natural’, and the Commission agreed that the content of the photographs 
would be quite unexceptional if only displayed in a family album. However, the 
Commission upheld a complaint of invasion of privacy due to the circumstances of 
both acquisition and publication. In other words, the publication was offensive 
even though the photographs themselves were not. Secondly, although cultural 
factors are certainly relevant when assessing reasonable expectations of privacy, 
offensiveness to the community should not be the gange of whether there is a 
significant privacy interest worthy of protection. Such a measure does not reflect 
adequately the worth of privacy to society and its connections with such values as 





29 ibid 456. 

30 n 12 above, 8. Gavison’s discussion of the term ‘private parts’ is especially pertinent. g 
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freedom, individual self-fulfilment, autonomy, and independent thought.” Privacy 
should not be regarded as a mere matter of good taste. 

To illustrate both these points, consider the example of a society in which most 
people declare their religious beliefs quite openly and expect others to do likewise. 
The ‘public’ status of religious belief may be due to a high degree of conformity, 
making it particularly important to protect the privacy of those with minority 
religious viewpoints. In a country overtly divided into Hindus and Muslims, those 
wishing to explore Sikhism or other alternatives will not have true religious freedom 
without also being assured of privacy.” Even though religion can be validly 
described as a ‘public’ matter in such a country, community norms may be 
sophisticated enough to distinguish between voluntary disclosure of religious 
affiliation and forced exposure of religious inquiry. However, whether or not the 
populace is offended by the exposure should not be the central issue. To adopt such a 
test would be to perpetuate the tyranny of the majority. The importance of privacy in 
this context should be measured by its significance for individual autonomy and 
religious freedom. If a lack of privacy will cause significant harm to the individual 
and to important societal values, then there is an interest deserving of legal protection. 

The normative and descriptive possibilities mentioned thus far all relate to the 
same basic sense of the public/private distinction: they concern ‘accessibility in the 
form of being known or observed’.** The argument is that because a matter is 
known or ought to be known, or is some hybrid of the two, privacy law should not 
operate to prevent its being known. However, it is also possible for the ‘public’ 
label to invoke other, related but distinct, senses of the public/private distinction.” 
For example, a ‘public’ matter may be one that should be regulated by the state, as 
opposed to matters which are ‘private’ and should be free from political or social 
interference. This distinction has been the relevant one in the development of the 
‘right of privacy’ in American constitutional law.*® Or a matter may be labelled 
‘public’ because it relates in some way to the whole community as opposed to an 
individual or smaller group. Thus a ‘public company’, so called because its shares 
are available to all buyers, is also a ‘private enterprise’, because it is not owned and 
controlled by the state. To add to the complexity, the term ‘public’ can signify an 
amalgam of different senses of the public/private distinction together with various 
shades of normative and descriptive meaning.” The term ‘public life’, for 
example, combines notions of what is and ought to be known to others, with 
notions of societal involvement and of a realm of government regulation. 

It is quite possible for a matter to be ‘public’ in one of these related senses or in a 
complex sense, at the same time as being ‘private’ in that it ought to be unknown or 
unobserved. For example, voting is perhaps the ultimate form of participation in 
public life, a ‘public’ act par excellence, yet is also ‘private’ in that the secrecy of 
the ballot is a fundamental of democracy. Likewise, a public library may be owned 
by local government and open to all, but this does not mean the masses have any 
legitimate business knowing who has withdrawn books on incontinence, infertility 
or loneliness. 





34 See n 25 above, 230-234; n 10 above, 444-456. 

35 For general discussion of the relationship between privacy and freedom, see Alan F. Westin, Privacy 
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38 The Supreme Court held in Griswold v Connecticut, 381 US 479 (1965) that there was a 
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The argument thus far can be simply summarised: the aphorism ‘what is public 
is not private and what is private is not public’*° is not always true, since ‘public’ 
and ‘private’ are not always opposites. ‘Private’ in the sense of that which ought 
not to be known or observed is not a straight opposite of ‘public’ used descriptively 
or in a sense not directly concerning accessibility. A lack of consciousness of these 
related but distinct senses has led to discussions of privacy law being plagued with 
equivocal arguments. The result has been the denial of privacy protection in some 
clearly deserving cases, such as the Florida Star case.* 


The danger of bifurcation — ‘public’ and ‘private’ are not all-or- 
nothing categories 


There is another reason why what is ‘public’ may also be ‘private’, even when 
these words are being used as genuine opposites: ‘public’ and ‘private’ are not 
mutually exclusive categories but matters of degree, existing on a continuum. A 
fact can be public to some extent and also private to some extent. This is true in 
both descriptive and normative senses. Thus the second danger in excluding 
‘public facts’ from the scope of privacy law is the danger of bifurcation. 

In the descriptive sense, it can make an enormous difference whether a fact is 
known by a few people or broadcast to thousands. As Gavison has noted, “The 
possession or enjoyment of privacy is not an all or nothing concept ... and the total 
loss of privacy is as impossible as perfect privacy’. 42 The results of treating privac 
as an all-or-nothing matter were seen in the Florida Star case, discussed above,*? 
where the damaging effects of mass publication were blithely brushed aside by the 
Supreme Court, reasoning that the information was already ‘publicly available’. 

The Florida Star decision can be contrasted with the more realistic approach 
taken in the New Zealand case TV3 Network Services Ltd v Broadcasting 
Standards Authority. TV3 screened a programme dealing with incest, focusing 
on the case of a man who had recently been convicted of sexual offences 
committed on his five daughters over twenty years earlier. Three of the daughters 
were interviewed, their identities disguised to comply with section 139 of the 
Criminal Justice Act 1985. The programme also showed a brief interview with the 
girls’ mother, Mrs S, who had left their father many years previously and changed 
her surname. The interview was filmed and taped surreptitiously without Mrs S’s 
knowledge or permission, from a neighbouring property. During the interview it 
was revealed, partly by means of a voice-over comment, that Mrs S had herself 
been an incest victim, and the reporter suggested that Mrs S had been aware of the 
abuse of her daughters. Mrs S became angry and ordered the reporter from the 
property. The Broadcasting Standards Authority upheld Mrs S’s complaint that 
TV3 had failed in its responsibility under section 4(1)(c) of the Broadcasting Act 
1989 to maintain standards consistent with the privacy of the individual, by filming 
Mrs S without her consent and by revealing that she had herself been an incest 
victim. Although Mrs S’s face was partly hidden, the Authority held that she could 
have been recognised by friends and acquaintances. 

TV3 appealed to the High Court, one of the main grounds being that the 
information that Mrs S had herself been a victim of incest was already ‘in the 
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public domain’. This was argued on two bases: there had been prior disclosures in 
the media, and Mrs S had given evidence in open Court that she had been an incest 
victim. Chief Justice Eichelbaum rejected TV3’s argument and dismissed the 
appeal. Regarding the prior publications, he held the Authority was entitled to take 
the view that identification of Mrs S with the facts had been ‘slender (mainly, the 
publication of an old photograph) and afforded no reason why other members of 
the media should be allowed to exacerbate any damage by following suit’. 
Regarding the evidence given in open Court, section 139 of the Criminal Justice 
Act 1985 prohibited publication of any details likely to lead to identification of the 
daughters. Although this prohibition was not directly for Mrs S’s benefit, the Judge 
noted that it resulted in her identity retaining a significant degree of privacy. He 
stated, ‘Whatever the theory, there is a vast practical difference between the 
situation where evidence receives media publicity and where it does not.” The 
legislature had recognised this difference by providing for non-publication of 
details despite their disclosure in open Court, and only exceptionally providing for 
total suppression. The Judge summed up his findings on these points as follows: 

It will be apparent that in my view, for purposes of this legislation ‘privacy’ is not an 
absolute concept ... On any sensible construction the meaning of [the expression ‘private 
facts’] cannot be restricted to facts known to the individual alone. Although information has 
been made known to others a degree of privacy, entitled to protection, may remain. In 
determining whether information has lost its ‘private’ character it would be appropriate to 
look realistically at the nature, scale and timing of previous publications.*” 

Similarly, as normative concepts, ‘public’ and ‘private’ are not absolute but 
matters of degree, as has been recognised by the English Court of Appeal.“ 
Granted, some information is so ‘private’ that it might be thought improper even 
for the subject of the information to divulge it to a close friend, while other 
information is so ‘public’ that it would be egregiously irresponsible of the media 
not to broadcast it. However, most matters fall somewhere on the continuum 
between these extremes and can be described as normatively ‘private’ to some 
degree and ‘public’ to some degree. 

McClurg has pointed out that to treat privacy as an all-or-nothing concept is a 
logical fallacy, as it ‘assumes a naked dichotomy where no such simplification is 
warranted’.” This mistake is also known as the ‘fallacy of bifurcation’: 

Because our language is full of opposites, the tendency to bifurcate is common. We are 

prone to people the world with the ‘haves’ and the ‘have-nots,’ the ‘good’ and the ‘bad,’ the 

‘normal’ and the ‘abnormal’ — forgetting that between these extremes lie numerous 

gradations, any of which could serve as further alternatives to an either/or polarity.>! 
Many discussions of privacy law are premised on a simple bifurcation between 
‘public’ and ‘private’, and the notion that any given piece of information belongs 
in either one category or the other. It is sometimes assumed that such a rigid 
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dichotomy must exist for privacy to have any meaning, overlooking the many 
meaningful and legally significant concepts which are also matters of degree, such 
as freedom and constraint, sanity and insanity. The temptation to bifurcate is born 
of a desire for a simple solution to a complex problem.>* There is certainly a 
difference between that which is normatively public and that which is normatively 
private; it is just that the distinction is one of degree rather than an either/or 
categorisation. Rather than appealing to everyday language to delimit neatly the 
boundaries of legal protection, decision-makers must face up to the task of 
consciously and carefully balancing the competing considerations that weigh for 
and against publication in a particular type of case. 


Public records 


The argument thus far, that the words ‘public’ and ‘private’ are not always 
opposites and that they denote a difference of degree, will be illustrated by 
considering the case of information on the public record. It is commonly said that 
there can be no complaint if publicity is given to a matter of public record, so long 
as the record is open for public inspection.” For example, W.A. Parent excludes 
knowledge of ‘information belonging to the public record, that is, in newspapers, 
court proceedings, title offices, government archives, etc’ from his definition of 
privacy.” Justifying his position, he declares: 

What belongs to the public domain cannot without glaring paradox be called private and 

consequently should not be incorporated within a viable conception of privacy. 

Thus I agree with the opinion, expressed in the well-known and much respected Second 
Restatement of Torts, that ‘there is no liability (under invasion of privacy) for giving 
publicity to facts about the plaintiffs life which are matters of public record...’ And this is 
pe Mea the concept of privacy cannot reasonably be understood as embracing such 


Obviously public record information is to some degree public in the descriptive 
sense that ‘any one of us can look it up’.*° However, it is also descriptively private 
to the extent that it remains unknown. Some of the documents Parent lists are also 
public in a normative sense, though to varying degrees and for different reasons. 
We shall consider separately government records, court proceedings and 
newspapers. 


Government records 

There are various senses in which government records may be said to be ‘public’. 
First, all government records are ‘public’ merely in the sense of being connected in 
some way with the affairs of the state. Secondly, because of this connection, 
government records are often also ‘public’ in the sense of containing information 
that is of legitimate concern to a democratic citizenry. Thirdly, some government 
records are specifically required by law to be available for public inspection. 
Fourthly, freedom of information laws may provide for public access to all 
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government records, subject to certain exemptions. It is worth bearing in mind that 
this fourth sense can potentially encompass an enormous range of material, from 
the names of donors to a private foundation raising funds for a university,>’ to the 
personal electronic mail of public employees.” Fifthly, records which are 
available due to specific or general laws are descriptively public to some degree. 
Dealing first with this descriptive sense, the mere potential for public access 
does not make public record information a matter of general knowledge. As 
Stanley Ingber has pointed out: 
Only the extremely callous can be oblivious to the real-world differences in privacy invasion 
between the disclosure of a personal fact in a dusty public record hidden somewhere in the 
bowels of a county courthouse and a similar disclosure disseminated through the mass 
technology of the modem press.* 


For example, most countries require registration of all births and deaths, and make 
these records available for public inspection.© Imagine the records show that many 
years ago a woman gave birth to an illegitimate baby who died of natural causes 
soon afterwards. It would be most unlikely that this woman’s friends and neighbours. 
would go on a fishing expedition through government records just in case they 
tumed up some such interesting fact about her. Her privacy would undoubtedly be 
diminished if the media chose to highlight this episode from her past. 

The ‘practical obscurity’®! of much public record information is amply demon- 
strated by the success of Pauline Parker in establishing a new life in Britain, until 
her recent exposure by the media. In 1954, at the age of sixteen, Parker became a 
focus of media attention after she and her friend Juliet Hulme bashed Parker’s 
mother to death with a half-brick. After serving a five-year prison sentence, Parker 
changed her name and completed a Bachelor of Arts degree at Auckland 
University, where fellow students were unaware of her past. She moved to Britain 
in 1965, settled in a quiet village, and put her past behind her. Despite the success 
in 1994 of the feature movie Heavenly Creatures, which revived public interest in 
the killing, her present identity and whereabouts remained a secret until a New 
Zealand journalist found her new name on the public record and tracked her 
down.®? Clearly the mere presence of her change of name on the public record did 
not prevent her from leading a quiet, private life, until the media publicised her 
new identity. 

Much public register information is not only unknown, but also quite safe from 
discovery, for both practical and policy reasons. Often members of the public 
cannot search the records directly, but must pay a fee for a clerk to locate a 
particular record. To locate a record, it may be necessary to know all the relevant 
details already, due to the way the records are indexed. In general, government 
records are more useful for verification than for discovery of information, and they 
are more useful for answering specific questions than for general fishing 
expeditions. Although computerisation has the potential to remove these practical 
constraints, governments can deliberately choose to limit accessibility. Thus most 
American states place substantial restrictions on the availability of criminal-history 
summaries, even though individual convictions are matters of public record.© In 
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New Zealand, the Privacy Act 1993 contains four Public Register Privac acy 
Principles controlling the searchability and use of public register information. 
Returning to our example of the illegitimate baby, a curious inquirer could not 
search all birth records relating to a particular mother. The inquirer would have to 
supply the baby’s name,® and also an approximate date of birth unless prepared to 
pay a very large fee. 

It is possible, then, to open government records to public inspection while 
maintaining some protection for privacy. The degree of privacy which must be 
sacrificed depends on the purposes of public access. If these purposes are 
adequately served by the opportunity for inspection, and there is no further 
legitimate purpose served by media coverage, then the balance of interests 
warranting public inspection may not extend to mass communication. 

A case which illustrates these points is Howard v Des Moines Register & 
Tribune Co. The plaintiff had been involuntarily sterilised while confined in a 
county home as a minor. Several years later, the defendant newspaper published a 
story about problems at the home, including details of the sterilisation. The 
plaintiff s action for invasion of privacy was dismissed on a motion for summary 
judgment, and the dismissal was affirmed on appeal by a majority of the Supreme 
Court of Iowa. The plurality opinion of Justice McCormick identified two grounds 
for the dismissal: that the information was a matter of public record; and that the 
information including the plaintiff s identity was newsworthy. The other majority 
judges were equally divided, each concurring on only one or other of the two 
grounds. For present purposes, we shall assume that it was at least arguable that the 
plaintiff's identity was of no legitimate public concern, and focus on the finding 
that the information was a matter of public record. 

The plurality opinion first pointed to the county auditor’s records, which were 
required to be kept by statute and would have been deemed public records even 
before the Freedom of Information Act. These records showed that the county had 
paid for surgery for the plaintiff, but not the nature of the surgery. However, the 
opinion also pointed to letters written to the governor by a concemed citizen 
protesting about such sterilisations, and an accompanying statement from a former 
nurse aide at the home which gave details of the plaintiff's sterilisation. Since 
copies of these documents were on file in the Governor’s office, they were ‘public 
records’ under Iowa’s Freedom of Information Act. The opinion adopted a narrow 
interpretation of an exemption for ‘hospital records’ and ‘medical records’ of a 
‘patient or former patient’, and concluded that ‘because the documents were 
public, the information which they contained was in the public domain’.® 

Although none of the judges mention the point, it appears that the newspaper 
article went beyond the public record in significant respects. There is no suggestion 
that any of the public documents revealed why the plaintiff was sterilised, whereas 
the newspaper addressed this question by reporting an interview with the home’s 
psychiatrist. The psychiatrist described the plaintiff as having been ‘a very 
explosive, impulsive young girl largely without controls over her aggressive and, at 
times, irrational behaviour’ and said she would be ‘a very questionable risk’ for 
future child abuse. The newspaper also revealed that the plaintiff's mother still 
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agreed with the sterilisation decision. The failure of any of the nine judges to avert 
to these extra facts is troubling. It suggests that the existence of material on the 
public record was assumed to justify publication not only of that material, but also 
of any related information, even if the extra information contributed significantly 
to the plaintiff's humiliation and distress. 

Another point of interest arises from Justice Uhlenhopp’s explanation as to why 
he did not base his concurrence on the public record ground. He urged that the 
Court needed to determine what constituted a public record for the purposes of the 
tort of violating a person's privacy,” implying that this might diverge from the 
definition of ‘public record’ under freedom of information law. It is hard to see the 
point of inventing a narrower definition especially for tort law. The better approach 
would be to abandon any special exemption for public records and simply ask the 
same questions as for other information: whether the information is of legitimate 
public concern, and to what extent the information is already public knowledge. 
Such an approach would allow the possibility, where appropriate, of information 
being protected from mass dissemination and yet accessible to anyone motivated 
enough to specifically seek it out. 

Drawing a distinction in terms of privacy protection between accessibility and 
publication would permit more liberal access to government records, and would 
ultimately benefit freedom of information on matters which are of genuine public 
concern. Conversely, a rigid rule that anything that is accessible can be publicised 
provides a justification for broad restrictions on access to potentially embarrassing 
material. Thus the dissenting judges in the Howard case advocated a broader view 
of the exemption for medical records.”° If such a view had been adopted by the 
auditor’s office, the citizen who protested to the governor about conditions at the 
home would have been hampered in her investigations. Important issues might 
never have been brought to public attention, and the abuses at the home might have 
continued unchecked. To minimise these costs to free speech and democratic 
government, it would be better to interpret the exemption for medical records 
narrowly, but prohibit publication of the plaintiff's identity, whether or not that 
identity could be gleaned or deduced from the public record. This would enable 
any interested person to investigate ‘what their government is up to’”! without 
unduly sacrificing individual privacy. 


Court proceedings 

Court proceedings are presumptively ‘public’ in a normative sense, due to the 
principle of the open administration of justice. Yet there are often statutory 
restrictions on publication which render aspects of court proceedings ‘private’ to 
some extent. As pointed out in TV3 Network Services v BSA,” total suppression of 
details of complainants, witnesses or parties is exceptional. The legislature 
recognises that non-publication is usually adequate to protect privacy, even though 
theoretically anyone could simply have attended at the time the case was heard to 
find out these details. In Canadian Newspapers Co v Canada (Att Gen),” the 
Supreme Court of Canada considered a statutory provision that a court must, on 
application of the complainant in a sexual assault case, issue an order prohibiting 
publication of the complainant’s name or identifying details. The Court upheld the 
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provision as a justifiable limit on freedom of expression under the Canadian 
Charter of Rights and Freedoms” for the purpose of protecting the privacy of 
complainants and thereby encouraging reporting. In other words, despite court 
proceedings being ‘public’ matters, the complainant’s identity was held to be 
normatively ‘private’ to a degree warranting legal protection.” While Parent calls 
this a ‘glaring paradox’, the conflicting labels merely represent competing 
normative claims for and against disclosure, which in the context of the case were 
resolved in favour of privacy.” 


Newspapers 

Where a matter has received prior publicity, it is a question of fact whether any 
attempt to protect privacy would be futile, or whether publication to a different 
audience or at a later date can do further significant harm. There are geographical 
and other limits to a newspaper’s readership, not all items receive the same 
degree of attention or prominence, and much ‘news’ is soon forgotten. Often a 
person can escape local notoriety or embarrassment and start a new life by 
moving to another town. Even if some of the new townsfolk saw the news item at 
the time, there is a good chance that none of them will recognise a name or face 
that meant nothing to them when they first saw it. Thus there can be a vast 
difference between a matter being mentioned in passing on page four of a 
suburban rag, and the same information being featured on nationwide television 
ten years later. 

Even where material was originally published quite legitimately, the passage of 
time may arguably change what was once a matter of legitimate public interest into 
a private matter.” In the famous American case of Melvin v Reid,” a film was 
held to have breached privacy when it revealed the name and present whereabouts 
of a woman who had been a prostitute and defendant in a notorious murder trial 
several years earlier. The woman had since married and established herself in new 
social circles where no-one knew of her past. In a New Zealand case, Tucker v 
News Media Ownership Ltd,” two different High Court judges and the Court of 
Appeal all considered there was a tenable argument that the publication of a man’s 
criminal convictions from many years earlier could constitute a tortious breach of 
privacy. Likewise in R v Broadcasting Complaints Commission, ex parte Granada 
Television Ltd, the English Court of Appeal beld that ‘it is clear that the fact that a 
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matter has once been in the public domain cannot prevent its resurrection, possibly 
many years later, from being an infringement of privacy’. 


Privacy without private facts 


The point of the argument thus far has been to demonstrate that ‘public facts’ can 
also be ‘private facts’. This insight could probably be accommodated by more 
careful framing of questions to determine the degree to which a particular fact has 
normatively private status. Facts would not be excluded so hastily from being 
labelled ‘private’, but it would still be necessary to identify a ‘private fact’ for a 
publication to be held to have breached privacy. This section will go further in 
arguing that a publication can be an invasion of privacy even though it is difficult 
or impossible to point to any particular ‘private fact’ that is revealed. A focus on 
singling out some ‘private fact’ is unhelpfully atomistic, and overlooks the 
possibility that privacy may be about more than information. 


The problems of atomism — the whole is more than the sum of the 
parts 


The framing of privacy invasion in terms of publication of ‘private facts’ promotes 
an atomistic approach to privacy questions. A single publication is analysed and 
dissected into a number of individual facts, each categorised as either public or 
private. If each individual fact can be labelled ‘public’, then it is concluded that the 
publication as a whole cannot constitute a violation of privacy. Conversely, if a 
publication clearly does violate Privacy, it is assumed that it will be possible to 
isolate and identify a crucial ‘private fact’. Hither way, the reasoning is 
fallacious,*! and leads to various problems in reasoning about privacy law. 

An initial problem with an atomistic approach is its artificiality, as demonstrated 
in the New Zealand case of Clements? While driving home from work in a 
company car, Mr Clements had a disagreement with another driver about driving 
behaviour. The other driver pursued him for about thirty minutes. Mr Clements 
drove through a red light, and finally stopped in his neighbour’s driveway. The 
next moming, Mr Clements asked his employer not to disclose his name if anyone 
asked who had been driving the car that evening. Mr Clements described the 
experience as harrowing, and he worried about the safety of himself and his family 
for some weeks afterwards. Several weeks later, a radio station made a prank 
telephone call to Mr Clements, based on information passed on by one of his co- 
workers. A woman claiming to be the wife of the other driver said her husband was 
on his way to visit Mr Clements to take revenge. At the end of the call she revealed 
that it was a hoax. Mr Clements complained that the broadcast of the prank call 
infringed section 8(c) of the Broadcasting Act 1989, which required the 
broadcaster to maintain standards consistent with the privacy of the individual. 

The Broadcasting Standards Authority produced an itemised list of the facts 
disclosed in the broadcast, then considered whether any of these facts were private. 
They held that it was a public fact that one driver had been followed home by 


80 n 8 above, 168, per Balcombe J (McCowan LJ and Sir Tasker Watkins ; 

gl The first argument is an example of the fallacy of composition; the second is an example of the 
fallacy of division. See n 51 above, 93-95. 

82 BSA 19792, 14 May 1992. 
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another driver after a disagreement on the motorway, since these events occurred 
on public roads. The registration number of the car was public information, and the 
employer’s name as owner of the car was readily obtainable from public records. 
However, the Authority held that Mr Clements’ name was not available from other 
sources and he had taken precautions to keep it secret. They stressed that ‘it was 
the disclosure of Mr Clements’ name by the broadcast, not the other material which 
were public facts, which resulted in a breach of the privacy principles’. 

Although the result in Clements seems correct, that the broadcast did violate 
privacy, it seems strange to describe someone’s name as being a private fact. One 
wonders how the Authority would have dealt with the case if it had been Mr 
Clements who had given his name when he answered the telephone, imagining that 
the broadcast had been live. If the radio station proceeded with the prank, there 
would surely be a breach of privacy even if there was no further mention of his 
name. On the other hand, if the station ended the call at that point, there would be 
no meaningful breach of privacy even though Mr Clements’ name had been 
broadcast. Clearly it is the linking of his name with the other information that 
results in a violation of privacy. The breach of privacy resides not in any particular 
piece of information, but in the broadcast as a whole. 

Since the Authority’s atomistic approach did not prevent it reaching a 
satisfactory result in Clements, the above objections may seem merely academic. 
However, an insistence on identifying and individually categorising each fact 
contained in a publication can lead to erroneous conclusions. Actively 
decontextualising the elements of communication tends to understate the overall 
impact of a publication on privacy. For this reason, the adoption of an atomistic 
approach is a favourite ploy of defendants in privacy cases. It is contended that 
none of the individual facts considered in isolation are strictly private, that each of 
them could have been discovered in the public record by a diligent investigator, or 
seen in a public place by anyone in the right place at the right time, and therefore 
the publication as a whole cannot constitute a violation of privacy. Such an 
argument is comparable to saying that a sentence is not offensive because none of 
the individual words are offensive in isolation. 

The Illinois case Huskey v National Broadcasting Co” provides a clear example 
of an atomistic approach being employed in an attempt to dismiss an action for 
invasion of privacy. A National Broadcasting Company (NBC) camera crew 
preparing a news report on prison conditions was granted permission to film inside 
the prison so long as it complied with federal regulations which prohibited the 
filming of inmates without their consent. The film crew took footage of Huskey, a 
prisoner, without his consent, while he was exercising alone in the prison’s fenced- 
in “exercise cage’, dressed only in gym shorts and with several distinctive tattoos 
exposed. Huskey complained that he felt like an animal confined in a zoo cage, 
being forced to endure the filming, and that he had expected to be seen only by 
prison personnel and other inmates. The footage was not used in the news report, 
but Huskey sought damages for intrusion and an injunction to prevent future 
telecast. NBC moved for dismissal on the grounds that: 


[L]ogically, there are only a limited number of things that could be revealed by the 
videotape about Huskey ...; these are the facts that he is incarcerated at Marion and that he 
has tattoos. Neither of these facts are [sic] sufficiently intimate, personal or Private to be 
considered ‘private facts’ within the meaning of this tort. 


83 632 F Supp 1282 (ND IIl 1986) 
84 ibid 1289, quoting from NBC R Mem 10. 
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The judge rejected this argument along with the atomistic approach on which it 
was based: 


Of course Huskey’s status as a prisoner is a public record matter. Perhaps his tattoos have 
already been exposed to public view, but that is a cipher here. It is hard to think of a reason 
why large amounts of a person’s skin — decorated or not — cannot be considered ‘personal’ 
and thus protected against unsought public revelation.'**! 

In any event, NBC’s contention mistakenly attempts to single out discrete factual items. 
After all, the tort is as much concerned with the context of information as with the 
information itself. Photographs of a couple kissing in a public market do not invade their 
privacy, but photographing them in a hotel room does. Further, the ‘facts’ exposed are not 
necessarily the only ‘information’ communicated. Photographs of people in embarrassing 
situations or merely private situations convey the ‘fact’ of that embarrassment or privacy. 


Of course, ‘one does not need a law degree in order to understand that a picture 
is worth a thousand words’.®’ However a law degree does seem enormously useful 
if one is to override such simple wisdom and reduce a picture to a mere collection 
of facts. A particularly blatant example is the judgment of the Florida Court of 
Appeal in Armstrong v H & C Communications Inc.® The plaintiffs’ six-year-old 
daughter had been abducted, and her remains were found two years later. The 
defendant television station broadcast a ‘gruesome and macabre’ close-up of the 
girl’s skull during the 6:00 pm news. The family were watching at the time, and the 
dead girl’s twelve-year-old sister ran from the room screaming ‘that cannot be my 
sister’. There was public outrage at the broadcast, and even the television staff 
were ‘dismayed and resentful’ when they saw the item. However, the trial court 
dismissed the plaintiffs’ action for invasion of privacy, and the Court of Appeal 
affirmed this dismissal, on the grounds that the facts disclosed were public: 

The Armstrongs were thrust into the public limelight by the tragic abduction and murder of 
Regina Mac, and there was a legitimate general or public interest in the Central Florida area 
in the events related to this crime. Regina’s death, the discovery of her remains, and the 
public investigation of the case were facts known to the public prior to the disputed 
broadcast by Channel 2. The fact that the Oviedo police were in possession of the skull was 
not protected from public disclosure by any privacy rights of the Armstrongs. The factual 
disclosure by Channel 2 does not fit into any of the four general categories comprising the 
tort of invasion of privacy ...” 


Other courts have not been so oblivious to the difference between the mere 
reporting of facts and the publication of audio-visual recordings. In the Canadian 
criminal trial of Paul Bernardo for the sadistic sexual murders of two teenage girls, 
explicit video recordings which Bernardo and his partner had made of the girls’ 
ordeal were admitted in evidence. Although the facts of the trial were not 
suppressed, the trial judge relied on common law privacy interests to exclude 
public access to the visual portion of the videotapes.” Similarly in the United 
Kingdom, the Broadcasting Standards Council upheld a complaint that the 


L a I IIIma 
[85] Huskey was not exactly sunning himself on the beach at Cannes, so as to be considered fair game for 


paparazzi. 

n 83 above, 1289. Footnote in original, references omitted, emphasis in second paragraph added 

Com v Kean, 556 A 2d 374, 382 (1989). Ses also Anderson v Fisher Broadcasting Co, 712 P 2d 803, 

810-811 (Or 1986). 

88 575 So 2d 280 (1991). 

89 ibid 282. The Court did allow the plaintiffs to proceed with an action based on the tort of ‘outrage’, 
that is, outrageous conduct causing severe emotional distress. 

90 See French Estate v Ontario (Att Gen) (1996) 134 DLR (4th) 587, 602. The families felt strongly 

that the audio portion of the tapes should also have been suppressed; sce ‘Giris’ Kin Pour Out Their 

Hearts’, Toronto Sun, 4 November 1995, 2. 
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broadcast of voice recordings of the brother of River Phoenix telephoning for help 
after his brother’s collapse was an invasion of privacy,’' even though the fact the 
call was made would presumably be unobjectionable. 

While common wisdom suggests the inadequacy of a reductionist approach to 
aural and visual recordings, it is less well acknowledged that the whole may be 
more than the sum of the parts in respect of text publications. In particular, the 
American courts in dealing with the tort of publication of private facts have been 
reluctant to recognise ‘the power of compilations to affect personal privacy that 
outstrips the combined power of the bits of information contained within’ .°? Star- 
Telegram Inc v Doe” is an example where the cumulative impact of a publication 
was clearly to identify a rape victim to all those who knew her, and yet the 
Supreme Court of Texas refused to look beyond the individual facts revealed. A 
newspaper published accounts of the rape which revealed the victim’s age, the 
relative location of her residence, that she took medication, that she owned a home 
security system, that she drove a 1984 black Jaguar automobile, and that she owned 
a travel agency. The Court stated: 

[W]e cannot say that the articles in question, considered in their full context, disclosed 

embarrassing facts which were not of legitimate public concem. Because Doe relied only 

upon these facts, summary judgment was proper. 

The Court’s decision was based on the notion that it would be an undue burden 
on the media to have to assess the overall effect of a publication: 

To require the media to sort through an inventory of facts, to deliberate, and to catalogue 

each of them according to their individual and cumulative impact under all circumstances, 

would impose an impossible task; a task which foreseeably could cause critical information 

of legitimate public interest to be withheld until it becomes untimely and worthless to an 

informed public.” 
The Court greatly exaggerates the difficulty of assessing cumulative impact. It 
should have been obvious with a moment’s thought that the articles might well 
identify the victim, and that a few specific details could easily be deleted without 
losing anything of legitimate concem to the public. The sensitive nature of the 
story and the existence of special legislative protections for rape victims™ should 
have suggested a need for particular care. The idea that the exercise of such care 
would so delay reporting as to render it ‘untimely and worthless’ is ridiculously 
alarmist. 

It is enlightening to contrast the Americans’ experience with their ‘private facts’ 
tort with their approach to privacy under the Freedom of Information Act 
(FOIA).”” The FOIA contains exemptions for ‘personnel and medical files and 
similar files the disclosure of which would constitute a Clearly unwarranted 
invasion of personal privacy’,”® and for records or information compiled for law 
enforcement purposes ‘to the extent that the production of such [materials] ... 
could reasonably be expected to constitute an unwarranted invasion of personal 





91 See James Michael, ‘Complaints Against the Media’ in Eric M. Barendt (ed) Yearbook of Media and 
Entertainment Law 1995 (Oxford: Clarendon Press, 1995) 322. 

n 22 above, 765. 

915 SW 2d 471 (Tex 1995). 

ibid 474. 

ibid 475. 

See Florida Stat s 794.03, replaced in May 1995 with the Crimes Victims Protection Act 1995, Fla 
Laws ch 95—027. 
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privacy’.”? Without the constraint of singling out ‘private facts’, the courts have 
been much more ready to recognise the cumulative impact of information 
disclosure. In Department of Justice v Reporters Committee for Freedom of the 
Press,‘ the Supreme Court unanimously held that disclosure of a private citizen’s 
Federal Bureau of Investigation (FBI) ‘rap sheet’ to the press would constitute an 
unwarranted invasion of privacy. The FBI had accumulated rap sheets on over 24 
million persons, containing descriptive information such as date of birth and 
personal characteristics, together with the person’s history of arrests, charges, 
convictions, and incarcerations. Since the events summarised were all matters of 
public record, the respondents argued that the privacy interest in avoiding 
disclosure of a rap sheet approached zero. However, the Court rejected such a 
‘cramped notion’ of privacy,' Ol and endorsed the observation that ‘meaningful 
discussion of privacy ... requires the recognition that ordinarily we deal not with 
an interest in total nondisclosure but with an interest in selective disclosure.’ '° 
The Court also noted Webster’s definition of ‘private’ as ‘intended for or restricted 
to the use of a & particular person or group or class of persons: not freely available to 
the public’.' ° This definition reinforces the concept of a a privacy interest being an 
interest in limiting the availability of information. The Court reasoned as 
follows: 
Recognition of this attribute of a privacy interest supports the distinction, in terms of 
personal privacy, between scattered disclosure of the bits of information contained in a rap 
sheet and revelation of the rap sheet as a whole. The very fact that federal funds have been 
spent to prepare, index, and maintain these criminal-history files demonstrates that the 
individual items of information in the summaries would not otherwise be ‘freely available’ 
either to the officials who have access to the underlying files or to the general public. 
Indeed, if the summaries were ‘freely available,’ there would be no reason to invoke the 
FOIA to obtain access to the information they contain ... Plainly there is a vast difference 
between the public records that might be found after a diligent search of courthouse files, 
county archives, and local police stations throughout the country and a computerized 
summary located in a single clearinghouse of information. ° 


Likewise, Jeffrey H. Reiman has described the way in which centralised 
accumulation of ‘public’ information about individuals can lead to a very real loss 
of privacy: 


An intriguing and illuminating feature of the suspicion about the threat to privacy posed by 
IVHS [Intelligent Vehicle Highway Systems] is that the information that would be 
accumulated by it is public. Wherever we drive, we drive in the public world, and thus 
normally subject to unobjectionable public observation ... 

If there is a threat to privacy from IVHS, it comes from the fact that — as readers of 
detective fiction well know — by accumulating a lot of disparate pieces of public 
information, you can construct a fairly detailed picture of a person’s private life. You can 
find out who her friends are, what she does for fun or profit, and from such facts others can 
be inferred, whether she is punctual, whether she is faithful, and so on ...'% 
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A further problem with an atomistic approach is the assumption that the logical 
way of protecting privacy is to conceal whichever facts are held to be ‘private’. 
However, often the best means of protecting privacy does not involve concealin 
‘private’ information at all. Commonly the real issue, as in the case of Clements,! 
is not that private information has been broadcast but that a particular person has 
been linked with it, in which case the solution may be to divulge the private 
information without identifying the person involved.'! In other cases, the 
information may be innocuous in itself, but may contribute to a loss of privacy by 
being added to other information to form a fuller picture. The Calcutt Privacy 
Committee’s report! noted the problem of ‘jigsaw identification’ of victims of 
sexual offences, where different news organisations report different details of the 
criminal proceedings. For example, a local newspaper might name the defendant 
without specifying the precise nature of the offence, while national television 
might refer to an unnamed father charged with molesting his children. Anyone 
connecting the two reports could identify the children involved. 

In solving the problem of jigsaw identification, it is not helpful to ask which of 
the details are ‘private’. One sensible way of safeguarding privacy is the adoption 
or imposition of a uniform standard as to which details will be published. None of 
the details will infringe privacy in isolation, so the choice of standard can be 
guided by public interest considerations. Thus the Privacy Committee 
recommended a practice of disclosing the details of the offence and only such 
general information about the defendant as would not permit the victim to be 
identified.''° It was considered preferable that information about the nature and 
prevalence of sexual assaults should be made known rather than the identity of 
offenders. This assessment is highly debatable, especially since many incest 
victims want the offender to be publicly named.''! The British media eventually 
decided that, in cases involving sexual offences against children, the accused 
should be named and the relationship with the victim concealed,''? although there 
are still inconsistencies in practice. !!3 

However, either solution deprives the public of potentially useful information. 
There is another possible approach, which only becomes obvious when it is 
remembered that the breach of privacy resides in the linking of the different pieces 
of information rather than in any individual fact. Both sets of information (the 
identity of the accused and the connection between the accused and the victim) can 
be published so long as they will not be linked together. One way of ensuring this 
would be to allow immediate publication of the details of the offence, and periodic 
publication of a compilation of names and relevant characteristics of sexual 
offenders, with no more detail than perhaps a classification into broad categories of 
offences and penalties. However, delay would partially defeat the purposes of 
naming defendants in sexual cases, such as bringing forward witnesses and 
warning the public. Also people’s past offences would be much more readily 
discovered by consulting a limited number of published lists than by combing 
through countless old news reports. This might be a good thing where offenders 
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pose an ongoing threat to the community, but a bad thing where they have been 
successfully rehabilitated. Perhaps the best solution, therefore, would be to allow 
immediate publication of the name and characteristics of the offender and most 
details of the offence, but only allow publication in aggregate form of the 
associations between offenders and victims. For example, the fact that John Smith, 
businessman, had been convicted of rape could be published immediately, but not 
the fact that he raped an employee of his company. However, data showing that 
there had been twelve convictions in 1997 for sexual offences committed by bosses 
against employees, ranging from indecent exposure to rape, would be available for 
publication. While this solution may raise its own problems, the point is that 
potential solutions are likely to be overiooked if one focuses on nondisclosure of 
‘private facts’. 

To summarise, an atomistic approach requiring the isolation and identification of 
‘private facts’ suffers from a number of deficiencies: it is artificial; it presupposes 
that it will be possible to list comprehensively and accurately all the facts conveyed 
by a visual or aural record; it ignores connections between different pieces of 
information; it disregards cumulative impact; and it can obscure possible solutions 
to privacy problems. 


Beyond information 


The foregoing discussion has assumed that a publication impacts on privacy by 
increasing the amount of knowledge the public possesses about a person. We have 
seen that a publication can communicate more information than the sum of the 
facts disclosed, but our focus has still been on the transmission of information. 
However, there are cases where a publication is invasive of privacy, and yet the 
communication of information is not really the essence of the complaint. Consider 
the broadcast of close-up pictures of mourners at a funeral.''* The objection is not 
the amount of knowledge gained by the audience, but something which is harder to 
pin down. One aspect of the complaint is that the gaze of the television camera 
inhibits the free expression of grief; mourners are usually protected by social 
norms which prohibit such close ‘staring’. Another aspect, even if the mourners are 
unaware they are being filmed, is that a private tragedy has been turned into public 
entertainment, showing a lack of respect for human dignity. 

Similarly, the cases discussed above involving photographs and film, such as 
Armstrong, may involve more than the transmission of information. The 
problem with an atomistic approach may not only be that aural and visual materials 
convey a greater quantity of information than can be captured in a list of facts, but 
also that such material may have a qualitatively different impact on privacy. One 
way of expressing this is that aural and visual recordings do not merely convey 
information about a person, but also give the audience experience of that person. 
Thus Reiman suggests that privacy is ‘the condition in which other people are 
deprived of access to either some information about you or some experience of 
you’. He explains his definition as follows: 

1 include experience alongside information under access, since I think that privacy is about 

more than information. Your ability to take a shower unwatched is part of your privacy even 

though watchers may gain no information about you that they didn’t already get in their high 
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school biology course. Or, if you think that they might after all gain some information about 
your particular physiognomy, I would say that it is a matter of privacy that you are able to 
keep your body unobserved even by people who have already seen it and thus who already 
have that particular information. !! 


Reiman’s definition would better accommodate many cases involving the 
publication of aural and visual images. However, I am not sure it adequately 
captures the nature of the invasion in the funeral example, or exhausts the 
situations in which privacy is about more than information. Such instances as the 
publication of sexual fantasies about a person'!” deserve further consideration at 
another time. For present purposes, the observation that privacy may be about more 
than information is important for two reasons. First, it reinforces the need to 
consider the overall impact of a publication rather than trying to itemise the facts it 
reveals. Secondly, it suggests that a broad view should be taken of what can 
constitute information about a person, to accommodate cases which appear to be 
invasions of privacy even though they fit uneasily into an information mould. For 
example, recalling the judge’s analysis in the Huskey case,!'8 publication of sexual 
fantasies about a person conveys the information that the person has been the 
subject of such fantasies and that this is now public knowledge. 


Conclusion 


There are various possible ways of attempting to avoid the dangers and problems 
identified in this article. They range from simply trying to bear all these points in 
mind while applying a test for ‘private facts’,!'9 to abandoning any requirement for 
Private facts and instead asking broadly whether a publication infringes on privacy 
and whether any defence such as public interest applies.'”? However, it would be 
better to provide guidance as to when a publication breaches privacy, without 
resorting to the notion of ‘private facts’ or any similar phrase raising the same 
problems. The question of what constitutes a prima facie infringement of privacy 
should be separated from the question of whether such infringement is 
unwarranted. Also, to avoid equivocation, descriptive and normative questions 
need to be addressed independently. Accordingly, I propose that a publication 
constitutes a prima facie infringement of privacy if it is likely to increase 
significantly the extent to which information about an individual is known to 
others, and a reasonable person would wish to restrict access to this information. !7! 

The first part of this test establishes whether there is a loss of privacy in a purely 
descriptive sense. It is phrased in terms of likelihood for evidential reasons, to 
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avoid any need to prove how many people actually see or hear a particular news 
item. The second part provides a threshold assessment of whether there is some 
normative claim to privacy in the relevant information. It is important to emphasise 
that this test is merely a starting-point, identifying a prima facie infringement. The 
next step would be to consider whether an infringement was unwarranted, by 
evaluating the weight of the normative claim to privacy, and considering possible 
defences. In particular, there must be separate and explicit consideration of 
geen poe es interests are outweighed by free speech interests in the context of 


ge fs panei test is designed to avoid all-or-nothin ng classifications and 
acknowledge the privacy interest in selective disclosure,'~ by referring to the 
~ ‘extent’ of public knowledge and a reasonable wish to ‘restrict’ access. It is also 
worded to encompass situations where a publication increases knowledge of 
information which it does not actually ‘contain’, such as where a newspaper fails to 
follow guidelines designed to prevent jigsaw identification, and thus indirectly 
identifies a rape victim. 

There are two further types of cases which would fail a narrowly applied ‘private 
facts’ test but should be accommodated by a broad reading of the proposed test. 
First, there are cases where a reasonable person might be less concerned about the 
size of the audience than about the nature of the audience, the form of 
dissemination,'** or the context of publication. The significance of increased 
publicity should not be measured only by the proportionate increase in the number 
of knowers, but should also take into account such matters as geographical spread. 
For example, if a New Zealand woman is raped in South Africa and her identity is 
published to millions of South Africans, she still suffers a significant loss of 
privacy if a New Zealand radio station with mere thousands of listeners identifies 
her to friends and acquaintances.'?> Similarly, if nude photographs of a pregnant 
woman are used with her consent to illustrate a book on childbirth for expectant 
parents, I submit it is nevertheless a violation of privacy to publish the same 
photographs in a pornographic magazine. 126 Second, there are cases where special 
circumstances provide a reason to restrict access to otherwise innocuous 
information, such as where a woman has carefully arranged her affairs to conceal 
her new address from a persistent stalker. !?” There is no reason why the assessment 
of a reasonable wish to restrict access should not take account of special 
circumstances, if the circumstances are known to the publisher. 

Although the proposed test would reduce linguistic confusion in privacy cases, it 
is inevitable that the terms ‘public’ and ‘private’ will continue to be used in 

t. Whatever test is adopted, it will still be necessary to distinguish between 
valid and invalid arguments invoking those terms. Therefore decision-makers must 
be conscious of the danger of equivocation when contrasting ‘public’ and ‘private’, 
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and in particular must be careful to distinguish between descriptive and normative 
senses. They must also be conscious of the danger of bifurcation, since ‘public’ and 
‘private’ denote a difference of degree rather than two mutually exclusive 
categories. It should not be assumed as a matter of logic or necessity that ‘public’ 
facts cannot also be ‘private’ facts. Furthermore, decision-makers should avoid an 
atomistic approach to privacy law, artificially analysing a publication into a 
number of individual facts and assessing the impact of each disclosure in isolation. 
Such an approach is especially inadequate where aural or visual recordings are 
concerned, and also fails to take into account cumulative impact and connections 
between different pieces of information. The possibility that privacy may be about 
more than information supports the need to take an overall view in considering 
whether a publication is invasive of privacy. If these cautions are heeded, there 
should be greater clarity in discussions of privacy, and fewer examples of clearly 
deserving cases being excluded from the scope of privacy protection for spurious 
reasons. 
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Security Vetting in Northern Ireland: Loyalty, Redress 
and Citizenship 
Kieran McEvoy* and Ciaran White** 


The Purpose of vetting is to attempt to exclude the disloyal or those considered prone for 
various reasons to disloyalty ... 


The notion of ‘loyalty’ is one that inevitably infuses any system of security vetting 
set up to establish mechanisms to prevent the disclosure of information which 
could be considered a threat to the security of the state or its citizens. Loyalty, 
however, is a problematic concept even in jurisdictions with an arguably more 
homogenous body politic than Northern Ireland.” As we shall seek to demonstrate 
in this article, those difficulties are considerably exacerbated in a region where a 
significant minority explicitly offer their political allegiance to a different 
jurisdiction and where there have been persistent periods of political violence 
associated with that conflict of identity and allegiance.’ 

The practical significance of security vetting as a bar to employment in the public 
sector in Northern Ireland should not be underestimated. The Northern Ireland 
economy has, since the Wilson/Callaghan administration, seen comparatively high 
levels of public spending, and a great deal of growth in the public sector. Northem 
Ireland by and large escaped the widespread cuts in public spending associated with 
the Thatcher era.4 By the mid 1990s the proportion of the work force directly 
employed in the public sector has risen to over 39 per cent from a figure of 23 per 
cent in 1971. However, as the agricultural and construction sectors of the economy 
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depend heavily upon public expenditure it is likely that well over half of 
employment in the region is funded directly or indirectly by the state.° While there 
has been, until recently, a massive build up in the police and prison service 
(averaging 4.5 per cent growth per annum) there has also been substantial growth 
in both health and employment. For example the numbers of employees in the 
health service increased by 43 per cent between 1974 and the late 1980s.’ 

At 1 January 1993, almost 30,000 staff were directly employed by the Northern 
Ireland Civil Service, which represents an increase of 3.1 per cent in the total 
number of employees since 1987.2 Employees of the Northern Ireland Civil 
Service, the RUC and Police Authority for Northern Ireland, the Prison Service, 
and people who are engaged in construction work which is adjudged to be of a 
security sensitive nature are all security vetted before recruitment. In addition, 

vetting procedures also exist for employees of British Telecom, the 
Northern Ireland Electricity Service, and some posts in the BBC. There are also 
more in-depth checks carried out upon those who are seeking promotion to certain 
positions within each of these organisations. 

The consequences of failing a security check can be severe, resulting in a 
person’s being refused employment, being dismissed, or at best, being redeployed 
in a less security sensitive area. In these situations subjects often have little, if any, 
knowledge of the information which is held against them. 

Our analysis of the system of security vetting begins not with the most recent 
quarter of century of political violence but rather with the political, ideological and 
practical characteristics of the early Northern Ireland state. It is our view that the 
notion of loyalty which emerged from that period has continued to cast a shadow 
over the modem system despite the substantial improvements in the legal 
framework within which the system operates.” This article is divided into three 
distinct phases. It is important to stress, however, that in dividing up our analysis 
thus we are not suggesting that these phases are mutually exclusive and distinct 
epochs, representing clear departures from previous ideology, policy and practice. 
While we highlight the principle features which distinguish them, there are 
common elements and dynamics which are relevant to all three phases. 
Nonetheless by dividing our analysis into these distinct phases, we hope to 
provide the heuristic tools to examine more closely the constituent parts which 
characterise the current system of security vetting. 

The first phase of our analysis is characterised by the construction of an 
exclusionary notion of loyalty where no formal system of vetting existed. We will 
argue that such a system operated in Northern Ireland between 1921-1978. 
Essentially this system is based upon the premise that the loyalty of the minority 
community is by definition questionable. It is distinguished by discriminatory 
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employment practices, guilt by association, the lack of formal criteria to assess the 
relevance of information and less than wholly professional information gathering 
techniques. 

The second phase emerged as a result of the concems of senior civil servants at 
the lack of a formal system of security vetting. This system operated in Northern 
Ireland between 1978 and 1993. Based upon a series of internal civil service 
memos, vetting during this phase was seen largely as a response to the on-going 
violent political conflict. It was characterised, despite its increased formality, by 
continued allegations of discriminatory practices and by its (very limited) 
challengeability. These failed challenges underlined the limited effectiveness of 
the range of redress mechanisms put in place despite the increased formalism of 
the system. 

The third phase is from 1993 until the present day. This phase has been 
characterised by the placing of the security vetting system in Northern Ireland on a 
similar footing, for the first time, to that introduced in Great Britain in 1990. While 
this does bring with it some farther checks and balances, we will argue that the 
solution of ‘direct transposition’ does not take sufficient account of the practical 
and cultural residue in the operation of the vetting system in Northern Ireland, the 
reality of the political divisions or the potential for the vetting system to be viewed 
as an impediment to the resolution of the politica] conflict. 


Exclusion and the policing of loyalty: 1921-1978 


Since its inception, the Northern Ireland state has placed a great deal of emphasis 
on ensuring the loyalty of its employees. After the partition of Ireland and the 
creation of a devolved parliament in the six North Eastern counties, the new 
government viewed itself as under threat from the Nationalist government in the 
South and the potentially seditious minority of Catholic/Nationalists in the North 
who made up approximately one third of the population of Northern Ireland. '° 

Recruitment to the new Northern Ireland Civil Service came under the 
jurisdiction of the Ministry for Finance.'' Unsurprisingly, it was viewed as crucial 
by members of the new government that the loyalty of civil servants could be 
relied upon. In 1923 the Promissory Oaths Act was introduced which required civil 
servants and teachers (Catholic educational establishments were viewed as 
particularly worthy of suspicion in the Stormont era)'? to swear an Oath of 
Allegiance to ‘His Majesty King George the Fifth, his heirs and successors 
according to Law and to his Government of Northern Ireland.’!? Section 1(3) 
required all government departments to keep a record of people who had taken the 
Oath and section 1(5) empowered the Minister of Finance to apply the oath to full 
or part time duties in all departments or authorities as he thought fit. 

While a similar Oath had been required in Great Britain during the first World 
War, it had expired, as far as the Civil Service was concemed, by the time of the 
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introduction of this Act in Northern Ireland.'* However as the then Prime Minister 
of Northern Ireland, Sir James Craig, explained, it was felt necessary: ‘... to leave 
no loophole for people to crawl into departments . .. those who were not favourable 
to British Rule, for instance, to use their positions in the Civil Service, to 
undermine the loyalty of those departments towards the Crown and the 
Government.’! 

We do not have the space available here to explore in any detail the political, 
historical and cultural exigencies which lead to a view of government in Northern 
Ireland as a ‘Protestant Parliament and a Protestant State’.'!© There is a rich 
literature detailing the nuances of Loyalist and Unionist identity and its 
relationship to the Northern Ireland state and associated policy, practices and 
iconography.'” For the purposes of this article it will suffice to say that the fear of 
disloyalty and mistrust of the Catholic minority, confirmed in the minds of the 
majority by the periodic outbursts of Republican violence, became deeply 
embedded in the political and social fabric of the state. As Clayton has argued, 
Catholic/Nationalist disloyalty was viewed as axiomatic, synonymous with those 
who were against the British connection and wanted to withdraw from the Union, 
whereas Protestant Unionists were by definition loyal.'® 

These high levels of distrust were demonstrated in security terms in the 
enactment of Emergency legislation — namely the 1922 Special Powers Act — 
with extraordinarily wide powers!’ and the maintenance of a paramilitary police 
force (the RUC) backed up by auxiliary units (the ‘B’ Specials), both of which 
were specifically designed to deal with the potential threat from seditious 
Catholics.”' On a political level, the guaranteed inbuilt Unionist majority ensured 
that the Unionist Party, dominated by ‘a laager mentality’, remained in power 
uninterrupted for fifty years without any great incentive to attract Catholic votes. 
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With successive British governments adopting a policy of hands off (other than 
with regard to financial control), a ‘convention’ developed whereby issues of 
governance which had been devolved by the Government of Ireland Act were not 
discussed at Westminster ensuring that no effective form of redress could be 
achieved via that route.” 

In 1948 the Atlee government introduced the ‘purge procedure’ designed to 
prevent communists and fascists from occupying sensitive security posts in Britain 
following MI5 concerns that their ongoing covert purge was about to be 
uncovered.” While both communists and fascists were included, communists 
were viewed as the real threat.” The procedures were revised in 1952, 1957, 1962, 
1985 and 1990.”° `. 

What is interesting, however, is that we can find no similar revisions to 
procedures in Northern Ireland or indeed no similar debate on ‘Cold War’ concerns 
of the dangers of either Communism or Fascism. For a region where the notion of 
loyalty had been of paramount importance since its inception, the prevalent 
concerns of the period do not appear to have received much attention.”’ There are a 
number of references to the question of the loyalty of Civil Servants recorded in 
the Northern Ireland Hansard during this period.” However the concerns 
expressed by the Unionist government remain consistent throughout with no 
noticeable shift of emphasis in the Cold War era. The exchange below between 
Minister of Finance Maginess and a member of the Nationalist opposition, at the 
beginning of the Cold War era, is worth reproducing. 

Mr Maginess 

It is not a question of one religion or another, it is a question of loyalty or disloyalty and that 

is just the way it should be ... it is degrading, to my mind, to bring religion into politics, just 

as it is degrading to bring politics into religion. 

Mr Diamond 

Then to get employment in the Civil Service you must be a Unionist? 

Mr Maginess 


If the honourable member complains that not sufficient of his supporters are employed by 
the Government, then the person most to blame for it is the honourable Member himself who 
has taught these people disloyalty .., We have heard proverbs about nursing vipers in the 
bosom and that sort of thing. If the honourable member would say to his own followers — 
Look here, Northern Ireland is established under law, and whether you like it or not, act as a 
citizen of Northern Ireland, and so long as it is in existence do your best for it — then you 
would see a great change in this country.” 
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While there is a constant disavowal of sectarian or discriminatory motives in the 
formulation of the notion of ‘loyalty’, if not the contingent notion of citizenship 
upon which it was dependant, it may be open to some question whether such 
suspicion was based purely on the potential of Catholics to harbour secret 
Republican political ideals. The persistent criticism which emerges in perusing 
the debates, usually put forward by backbench Unionist MPs, is the lack of a 
formal system for checking the loyalty of applicants to the civil service.” 

The consequence of such an approach, however haphazard, was to severely limit 
the potential for seditious activity amongst Catholic civil servants? by employing 
very few of them at anything above middle management levels. Due to the 
segregated nature of the Northern Ireland education system the normal method of 
telling a person’s religion without asking him or her directly is to make 
assumptions based on names or the school which he or she attended.” 

In 1969 Catholics made up more than one third of the population of Northern 
Ireland. From the 209 people employed in the Northern Ireland Civil Service at 
technical and professional grades, only 13 were Catholics. Of the 319 employed in 
the higher administrative grades, 23 were Catholics, and of the 115 nominated by 
the government to serve on nine public bodies, 16 were Catholics.” While there is 
some debate as to the exact extent of discrimination,” it was obviously extremely 
difficult for Catholics to gain jobs in the Civil Service in the first place and, for 
those few who did, their chances of promotion to a position in a sensitive Ministry 
where they might have had access to sensitive material was extremely limited. 

Jt would therefore appear that Northern Ireland during this period did not have a 
formal system for the vetting of applicants. The religion of the applicant, used as a 
litmus test for their loyalty, was the crucial criterion in assessing suitability for 
appointments or promotion. While the process might not have been sufficiently 
formalised or systematised to appease some of the government’s own backbench 
critics (who appeared more concerned that some with disloyal tendencies might 
slip through the net rather than that the system was discriminatory), Northern 
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Ireland did not need a system of ‘cold war’ vetting procedures. The concept of 
‘loyalty’ had been used from the formation of the state to exclude those who might 
have appeared its enemies. For those few Catholics who were appointed, there was 
a considerable onus upon them to persistently and publicly demonstrate their 
loyalty, both politically and symbolically through for example participating in the 
more traditional Protestant games of rugby or hockey rather than Gaelic football or 
hurling.” O’ Dowd has suggested that even explicit expressions of political loyalty 
may have been insufficient since ‘.., newly proclaimed loyalty is seen as suspect 
and merely instrumental to their long term goal.’*® 

The outbreak of political violence in 1969, the prorogation of Stormont”? and the 
introduction of direct rule from London in 1972 saw no perceptible change in the 
system of employment practices. As late as 1983, the Northem Ireland Civil 
Service was criticised for the lack of progress recorded in redressing the imbalance 
of Catholics employed in the period since the introduction of the Fair Employment 
Act of 1976.*° Unsurprisingly, the failure to significantly address discriminatory 
employment practices under the new London based system of government was 
matched by a similar failure with regard to the introduction of an accountable 
system of security vetting. 

While there is a considerable debate within the academic literature as to the 
existence or otherwise of a coherent British strategy towards Northern Ireland 
since 1972,*' one feature which has been asserted continuously by successive 
governments has been the desire to bring a greater alignment between Northern 
Ireland public policy and that operable in Britain.*? Over-simplifying for the sake 
of brevity, such a policy appears to have been underpinned by the view, that if an 
equitable system could be developed in areas of public administration such as 
housing and employment, then allied to the provision of a comparatively generous 
social welfare package and a rigorous security policy designed to ‘tackle the 
terrorists’ (which varied in its intensity), then the British could at least ‘hold the 
ring’ while a constitutional settlement was sought.*? That approach, it has been 
argued, was nevertheless hampered by continued discrimination, persistent human 
rights abuses by the security forces, harassment and an underestimation of the deep 
rooted nature of sectarianism.“ 
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With the high levels of political violence from the 1970s onwards, there was 
obviously a great deal of concern about the possible security threat of those 
involved in, having sympathy with or susceptible to pressure from terrorist 
organisations.“ The risks involved during such a violent political conflict, 
particularly where individuals might have gained access to sensitive security 
documentation or residential addresses of security force personnel, for example, 
should not be underestimated. Potential security breaches fell within three areas, 
mirroring the protagonists to the conflict. 

Firstly, Republicans where the IRA (predominantly) engaged in a campaign 
of bombings and shootings in Northern Ireland, Britain and Europe, which 
included attacks on security forces, political and judicial figures, Loyalists and 
economic and civilian targets.“ Obviously information relating to matters 
such as the home addresses of potential targets was extremely sensitive in 
such a context. Secondly, Loyalist paramilitaries, who attacked Catholic 
civilians, Republican activists and civilian targets in the Irish Republic. 
Throughout the period of the conflict, the latter have appeared to have had a 
constant and highly embarrassing (for the government) supply of information 
on suspected Republican activists from the security forces, ranging from low 
grade leaks from members of the Ulster Defence Regiment/Royal Irish 
Rangers and RUC to more prescient details from agents in the employment of 
military intelligence and MI5.*” Thirdly, and linked to the latter in terms of 
vetting concems, state security forces have engaged in a frequently violent 
manner ranging from open confrontation with street demonstrations and riots 
to covert ambushes and killings in highly controversial circumstances. 
Inevitably, given the military reluctance to fight on two fronts, a view of the 
IRA as the ‘real enemy’,”® and the high numbers of Protestants in the locally 
recruited security forces, any sympathies for Loyalist paramilitaries amongst 
the security forces or in sensitive areas of the public sector was potentially 
very damaging. 

Given such a range of potential dangers, few would dispute the need for effective 
vetting procedures for those who might have access to sensitive information. 
Astonishingly the lack of a formal system persisted despite the particularly high 
levels of violence in the early 1970s and the dangers of possible Loyalist 
paramilitary infiltration or at least influence in parts of the public sector suggested 
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by the Ulster Workers Council strike of 1974.% Yet as we shall see no measures 
were taken until 1978. The only avenue of redress available to those rejected on 
security grounds was to apply for judicial review. Such an action was never likely 
to have much success because the ‘national security’ element of the case was likely 
to defeat it. 


The introduction of formalism and the limitations of redress: 
1978-1993 


The first formalised system of vetting, referred to within the civil service as ‘overt 
vetting’ to distinguish it from ‘covert vetting’ (the informal system which had 
applied until then) was introduced in 1978.5! This was done because of the private 
concems of senior officials in the Civil Service, (including the then head of 
Personnel Maurice Hayes) with regard to the previous system. Hayes’ rationale for 
establishing that working document was to guard against poor quality intelligence 
information provided by the RUC and avoiding ‘guilt by association’, particularly 
amongst the Catholic community. These were dangers he considered intrinsic to 
the informal system which had heretofore applied.>” ‘Overt vetting’ subjected 
those applying for positions allowing access to, or those already with access to, 
material classified as ‘confidential’ or above to Positive Vetting. 

The haphazard nature of vetting prior to 1978 is evident in the fact that it was 
necessary at that point to vet those who already had access to restricted material 
and who may well have had such access for a number of years. The reliability of a 
civil servant was considered prima facie to be in doubt on security grounds if 

he [sic] is or has recently been a member of the Communist party, Fascist organisation, or 

any other organisation which advocates or practises unconstitutional activities in pursuit of 

its political objectives, or in such a way as to raise reasonable doubt about his reliability, is 
or recently has been sympathetic to, associated with or susceptible to pressures from any 
such organisation.~° 
Decisions on clearance were taken by the relevant Permanent Secretary, the Head 
of the Civil Service if he or she was unable to resolve any doubt as to the reliability 
of that civil servant and, in cases where neither of those persons could come to a 
decision, the relevant Minister. An appeal against the Minister’s decision, lay to 
the Security Appeal Board. Subsequently, in 1981, the threshold for Positive 





50 The strike was called in protest over the creation of the Northern Ireland Power Sharing Executive 
and a proposed consultative role for the government of the Republic of Ireland in the affairs of 
Northern Ireland. It is interesting to note that despite the Loyalist paramilitary dominated Councils’ 
ability to bring Northern Ireland to a virtual standstill in May 1974, including the closure of the 
principal electricity generating stations by employees sympathetic to the stnke, we can find no 
evidence of a subsequent systematic vetting of these employees. Such a vetting process was however 
carried out in the late 1980s in the Northem Ireland Electricity Service at least, in the wake of 
proscribing of the Ulster Defence Association, the largest of the Loyalist paramilitary groupings who 
had until then enjoyed legal status (confidential source). For an overview of the UWC Strike see D. 
Anderson, 14 May Days: The Inside Story of the Loyalist Strike of 1974 (Dublin: Gill & Macmillan, 
1994) 

51 Memo CS 27/28 Annex CSC 27/7 1 September 1978, ‘Procedure to be Followed when the 
Reliability is Thought to be in Doubt on Security Grounds’ (provided by the Department of Finance 
and Personnel). 

52 Interview with Dr Maurice Hayes, | November 1996. Hayes later became Ombudsman for Northern 
Ireland and reviewed some of the most controversial security vetting cases. 

53 n 51 above. 
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Vetting was raised and thus only those with access to ‘Secret’ material or higher 
were vetted, largely because vetting all those with access to ‘confidential’ material 
was proving too onerous a task.” 

The introduction of this more formal system of vetting did little to reduce 
allegations of discrimination within the process. Persistent concerns were 
expressed that the system was operating to the detriment of the Catholic 
community in particular.” The limited effectiveness of redress mechanisms, 
despite the increased formalism of the system, was demonstrated during this 
period. Many complainants made little headway with their challenges, remaining 
as ignorant about the reason for failing to secure security clearance at the 
completion of the process as they had been at the beginning and no complainant 
was successful. The period was also characterised by concerns that serious 
administrative blunders were being made in the operation of the system. During 
this period considerable political controversy was generated, with the issue being 
raised in Parliament and through the Anglo-Irish Governmental Secretariat.°° 

Three principal forms of legal challenge were attempted during this period. First, 
allegations of unlawful discrimination were made to the Fair Employment 
Tribunal; second, complaints were made to the Ombudsman that there had been 
maladministration in the making of security vetting decisions; third, applications 
were made for judicial review of decisions to issue ‘national security’ certificates 
(see below) preventing the Fair Employment Tribunal considering the case. 

The major difficulty hampering the use of Fair Employment Tribunals as a remedy 
for security vetting decisions is that employment protection legislation contains 
provisions allowing ministers to halt any proceedings on the grounds of national 
security by issuing a certificate stating that the action complained of was taken in the 
interests of national security.” The sex discrimination legislation is alone in not 
containing an identical provision after the European Court of Justice determined in 
Johnston v Chief Constable of the RUC?! that the equivalent provision in the sex 
discrimination legislation was in breach of Article 6 of the Equal Treatment 
Directive. These certificates provide an effective impediment to a security vetting 
challenge because a Tribunal is required to accept them as ‘conclusive evidence’ of 
the matters which are certified therein. Thus, under the Fair Employment (Northem 
Ireland) Acts 1976 and 1989, religious and/or political discrimination in employment 
‘is outlawed and complainants should have the opportunity of articulating their 
complaints to the Fair Employment Tribunal. However, what has commonly 
happened is that the complaint is not dealt with because a ‘national security’ 
certificate is issued by the Secretary of State for Northern Ireland. 





54 Memo CS 30/81, 8 June 1981, ‘Overt Vetting in the Northern Ireland Civil Service’ (provided by the 
Department of Finance and Personnel). 

55 See M. Maguire, ‘Exempting Equality: Section 42 of the Fair Employment (ND Act 1976’ in D. 
Magill and S. Rose (eds), Fair Employment Law in Northern Ireland: Debates and Issues (Belfast: 
SACHR, 1996). 

56 HC Deb vol 153 col 1163-1171, 25 May 1989 

57 The most relevant section with regard to this provision is Industrial Tribunal Act 1996, s 10(4) and 
(5). Race Relations Act 1976, ss 42 and 6X2Xb); Disability Discrimination Act 1995, s 59(3) and 
Sched 3, para 4{i)(b), and Fair Employment (NI) Act 1976, s 42. Curiously, the recently enacted 
Race Relations (NI) Order 1997, whilst exempting acts done for the purpose of safeguarding national 
security ot of protecting public safety or public order from the legislation, does not allow for a 
certification process. Whilst one can only speculate why this was done it may have to do with the 
ongoing cases before the European Commission of Human Rights ie Tinnelly v UK and McElduff v 


UK. 
58 [1987] QB 129, [1986] 5 ECR 1651, [1986] 3 CMLR 240. 
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The Fair Employment Commission”? had long argued that, rather than issuing 
section 42 certificates removing the matter from the jurisdiction of the Fair 
Employment Tribunal, state agencies should instead use section 57. The latter 
provides that it is not unlawful discrimination for an employer to refuse 
employment to someone on the ground that he or she supports the use of violence 
for political ends. Relying on section 57, the Commission has felt, better reflects 
the objection that state agencies have to the employment of certain individuals who 
fail security vetting checks. From the point-of-view of the state, however, this has 
the disadvantage of requiring it to defend its assertion that the complainant 
supports the use of political violence, thus forcing it to produce at least some of the 
evidence on which the decision is based, unless a public interest immunity 
certificate is justified. However in Re Devlin,© the argument that section 57 rather 
than section 42 should be relied on, was rejected. 

Complainants whose cases are blocked by section 42 certificates do have an 
additional, administrative remedy open to them that is not available in Great 
Britain. The Northern Ireland Parliamentary Commissioner for Administration 
(referred to here as the Ombudsman) has, unlike his or her counterpart in London, 
jurisdiction over civil service personnel matters.°' With the avenue of redress 
provided by the Fair Employment Tribunal ‘exhausted’, some complainants 
subsequently made complaints to the Northem Ireland Ombudsman. 

The Ombudsman’s role was, and remains, limited in these cases — because his 
or her office has no ability to ascertain the veracity of the information — to 
establishing that there was no case of mistaken identity and that the decision was 
not a patently unreasonable one.©? Successive Ombudsmen in Northern Ireland 
have sought, and obtained, access to the information relating to the complainant 
in many of these cases. Only two of these instances are recorded in Annual 
Reports.“ On no occasion has the Ombudsman found maladministration in the 
refusal to grant or reissue security clearance. Neither has any Ombudsman ever 
informed a complainant of the information on which security clearance was 
denied or withdrawn. Indeed to have done so would have involved a breach of the 
legislation under which the office functioned and which prevented the 
Ombudsman, or any member of his or her staff, releasing security sensitive 
information.* 

The limited scope for judicial review of these ‘national security’ certificates has 
meant that they are effective in preventing challenges under fair employment law. 
The judiciary have shown that they are reluctant to consider expanding the grounds 
on which the validity of such certificates can be tested. It was in R v Secretary of 


59 And indeed its predecessor, the Fair Employment Agency 

60 Application for Judicial Review by Francis William Devlin, Queens Bench Division, 6 September 
1995. 

61 Ombudsman (NI) Order 1996, Sched 4 para 6 3 

62 Under limitations imposed by the Commissioner for Complaints (NI) Order 1996, article 9(3) and 
Ombudsman (NI) Order 1996, article 10(3) the NI Ombudsman like other UK Ombudsmen, can not 
investigate a complaint if another remedy is available to the complainant. 

63 See Annual Report of the Commissioner for Complaints 1984, 7. 

64 Annual Report of the Parliamentary Commissioner for Administration, 1980, 54, Case PC81/80 and 
Annual Report of the Commissioner for Complaints, 1984, 7, Case CC466/84. 

65 The current legislation, Commissioner for Complaints (NI) Order 1996 and the Ombudsman (NI) Order 
1996, prohibits the release of information except for the purpose, inter alia, of making a report on the 
complaint. The Secretary of State for Northern Ireland or a Head of a Department may give notice that 
certain information cannot be released because it would be ‘prejudicial to the safety of Northem 
Ireland or the UK or otherwise contrary to the public interest’ (Articles 21 and 19 respectively). 
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State for Northern Ireland, ex p Gilmore®™ that the courts considered the question 
whether such a certificate issued under the Fair Employment (Northern Ireland) 
Acts 1976 and 1989 was judicially reviewable. The applicant alleged that the 
reason he had been refused a position at a training school®’ was because of his 
activities on behalf of the Workers’ Party during his student days. His claim of 
unlawful religious or political discrimination was met by a ‘national security’ 
certificate certifying that the decision had been taken on the grounds of ‘public 
safety and public order’, accompanied by a categorical denial that his previous 
political involvement had been the basis for the decision. A preliminary point of 
law was raised as to whether the certificate could be reviewed at all. Carswell J (as 
he then was) took the view that it could be examined, but only on the ground that it 
had been made in bad faith. It was not open to a complainant to argue that ‘the 
decision to give the certificate was perverse or irrational or made without any 
rational justification’. The judge continued, ‘... Nor do I think that it could be 
attacked on the “‘Wednesbury”’ grounds, if there was evidence giving a foundation 
for such an attack.’ The difficulty that a complainant has in ascertaining whether a 
Crown minister exercised the power to issue a certificate in good faith need not be 
elaborated upon. 

The English case of Ex p Hodges? had demonstrated the futility of judicially 
reviewing a decision to withdraw security clearance. The Divisional Court in that 
case had dismissed Hodges’ application on the basis that, following the ‘GCHQ’ 
case, ‘national security’ was not a justiciable issue. Only where there was a denial 
of procedural rights in the withdrawal of clearance would such an application be 
successful. 

The ineffectiveness of judicial review in this regard is particularly disappointing 
because of the concern that the certificates were issued to mask administrative 
errors or discriminatory decisions. In Ex p Gilmore, for example, the applicant had 
a sworn affidavit from the solicitor representing the training school that an official 
had admitted to him (the solicitor) that a mistake had been made and that the 
section 42 certificate had been issued to disguisé that fact. The Fair Employment 
Agency had the experience in the late 1970s of having an official admit to it that a 
section 42 certificate had been issued in error when it persisted with its inquiries 
into the complaint.” Significantly, of the 39 certificates issued under section 42, 
between 1976 and 1993, 33 (85 per cent) have been issued against Catholics, whilst 
six (15 per cent) have been against Protestants.’' In the one instance where a 
security vetting-related religious discrimination complaint succeeded it was largely 
due to the Ministry of Defence’s admission that in carrying out its vetting 
procedures it had checked the name of the Catholic applicant alone.” 

The operation of the system during this period then was attended by suspicions 
that it was, at best, poorly operated, and at worst, discriminatory. More 
fundamentally, we would assert that the construction of loyalty developed in the 


66 10 April 1987, reported on Lexis only 

67 An institution housing juvenile offenders and children in need of care and protection. 

68 Issued under Fair Employment (NI) Acts 1976 and 1989, 342. 

69 The Times, 26 July 1988. 

70 D Hawthorne, ‘Security Vetting, National Security and Fair Employment. The Impact and 
Significance of Section 42 of the Fair Employment Act (Northern Ireland) (1976) viewed from a 
Human Rights and Discrimination Law Perspective’ (Unpublished LLM thesis QUB Law School, 
1994). 

71 Fifth report of the Fair Employment Commission, 1993-94, 30. 

T72 Ministry of Defence v FEA for NI, 1988 (11) NIJB 75. 
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first phase was likely to have heavily influenced those responsible for 
administering the new system. This was clearly a difficult period for those 
responsible for the system not only because it involved the introduction, for the 
first time, of a vetting policy but also because of the focus brought to bear on the 
system when decisions were challenged. This was the system which remained in 
operation until the belated harmonisation of policies for government departments 
in Great Britain and in Northern Ireland in 1993.” 


Community background and the limits of direct transposition: 
1993—present 


In this section we examine the current system as governed by circulars issued in 
1993 and 1995 and based on the Government’s policy statement of 1990” and the 
revised statement of 1994. Those circulars further formalised the system, bringing 
it largely into line with Great Britain governmental departments by streamlining 
the levels of vetting. This period has seen much less controversy generated by 
security vetting decisions, no doubt partly because of closer harmonisation of. the 
systems applicable in Britain and Northem Ireland, but also, perhaps, because of 
the elimination of the sort of administrative errors identified in the previous period. 
Whilst the Fair Employment Commission (and its predecessor the Fair 
Employment Agency) may not have been successful with particular cases, it 
clearly highlighted unfair elements of the system. The reduced profile of the 
security vetting issue may also have been a consequence of the inadequacy of the 
redress mechanisms highlighted in the previous period. Those affected by vetting 
decisions may well have been discouraged by the failure of those challenges. 
Nevertheless, the controversy generated in the second period continues to rumble 
on into this third phase, as we shall see below. More significantly, despite the 
harmonisation brought about in 1993, it is our belief that the ideology and practice 
which continue to inform the process of information-gathering remains a major 
flaw in the security vetting system in Northern Ireland. 

The highest level of vetting in both Northern Ireland and Great Britain is now 
‘Developed Vetting’. A Developed Vetting check involves an examination of 
personnel records, a criminal record check, a security check (including a check 
against MI5 records which is acknowledged in the information provided to 
applicants in Great Britain), a credit check and an interview with the person being 
vetted. It applies only to those in, or being considered for, posts involving long- 
term frequent and uncontrolled access to “Top Secret’ information. Long-term, 
frequent and uncontrolled access is, the administrative guidance provides, to be 
interpreted as meaning ‘unsupervised access to assets marked Top Secret on a 
continuous basis, and as an integral part of the post.’’° 

The next level in Northern Ireland involves an Extended Security Check (ESC), 
the equivalent to a Security Check in Great Britain. This is carried out for posts 
involving long-term, frequent and uncontrolled access to material marked ‘Secret’ 
and which afford occasional and controlled access to material marked “Top 





T3 The three year delay in implementation of this system, introduced in Great Britain in 1990, was duc 
in part, to lengthy consultations with the relevant trade unions oa an internal appeal procedure for 
existing staff (letter to the authors from Director of Personnel, 5 June 1997). 

74 HC Deb vol 177 col 159-161. 

75 Information provided to authors by the Department of Finance and Personnel, NI Civil Service. 
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Secret’. Additionally an ESC may be carried out for posts involving access to 
assets marked ‘Confidential’ and occasional controlled access to material marked 
‘Secret’? where it has been agreed between the employing Department and the 
Department of Finance and Personnel that such checks are appropriate. The checks 
carried out as part of an ESC are the same as those for Developed Vetting except 
that the former will usually not include an interview. ‘Interviews with the person 
being vetted’ — as part of the ESC — ‘are likely to be very much the exception 
and will only be undertaken where genuinely essential to remove doubt.’”© 

The lowest level of vetting in Northern Ireland, a Security Check, applies to all 
recruits to the Northern Ireland Civil Service and ‘other public bodies’; to those 
authorised to have access to information marked ‘Confidential’: to those granted 
unescorted access to premises or areas where protectively marked information or 
material is held and where there is a risk of accidental access to that information or 
material; to those with umescorted access to certain military and civil 
establishments assessed to be at particular risk of attack by terrorist organisations; 
and to those authorised to take up posts which involve proximity to public figures 
at particular risk of attack, or access to information or material assessed to be of 
value to terrorists. A Security Check performs the same function that a Counter 
Terrorist Check does in Great Britain. 

As in Great Britain, decisions to employ are left to the relevant senior civil 
servants, acting on the information and advice provided by the security branch, and 
are not made by the investigators. Any decision to reject is ultimately referred to a 
Security Assessment Review Panel made up of senior departmental officials. In 
line with the amended policy statement made by the Prime Minister in 1994, 
vetting is intended to uncover anyone who is or has been involved in, or associated 
with: 

... terrorism, espionage, sabotage, actions intended to overthrow or undermine 

Parliamentary democracy by political, industrial or violent means, or who is or has been a 

member of any organisation advocating such activities, associated with any such 

Organisation, or any of its members in such a way as to raise reasonable doubts about his 

or her reliability; or is susceptible to pressure or improper influence ...”” 


In this period the legal challenges have become more sophisticated and quite 
specific. Thus, in Re Devlin, the applicant attempted to capitalise on dicta of 
McCollum J in Re Tinnelly. McCollum J had indicated that section 42 was perhaps 
being improperly used and that section 57 should be used in its stead. This 
challenge was, as we have seen, ultimately unsuccessful. Further examples can be 
found in Tinnelly v UK and McElduff v UK. In these two applications, currently 
under consideration by the European Commission of Human Rights, it is asserted 
that the absolute nature of ‘national security’ certificates infringes the applicants’ 
right to a fair trial under Article 6 of the European Convention of Human Rights 
(ECHR). 

Administrators are adamant that MIS plays no role in the conduct of the vetting 
process in Northern Ireland, other than in the rare instances where enquiries need 
to be made in Great Britain or overseas.” Ironically, if it is correct that the 





76 n 72 above. 

TI Cabinet Office Press Release, 15 December 1994. 

78 Interview with Director of Finance and Personne! and Head of Security Branch, Northern Ireland 
Civil Service, 13 December 1995 and letter to the authors from the Director, Central Personnel 
Group, 16 January 1998. 
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Security Service has no role to play in the system operating in Northern Ireland, 
then that system may infringe individuals’ right to privacy under the ECHR. In its 
consideration of the compatibility of the security vetting system in Great Britain 
with Article 8 — the right to privacy — the Commission has previously opined, 
inter alia, that there was an adequate safeguard against the abuse of its powers by 
police Special Branches in the fact that they supplied information to MI5 and 
MI5’s security vetting activity was in turn subject to investigation by the Security 
Service Tribunal and Commissioner. If MI5 has no role to play in security vetting 
operations in Northern Ireland that safeguard does not apply and arguably there is 
an infringement of Article 8. 

Despite the (near) harmonisation of the levels and criteria for the vetting 
procedure, and the internal appeals mechanisms, the system of gathering 
information for vetting purposes in Northern Ireland remains largely unchanged. 
Information gathering for the purpose of security vetting in Developed Vetting 
cases and in Extended Security Check cases, where interviews are not normally 
conducted, are carried out by investigation officers workin ng within the ‘Security 
Branch’ of the Department of Finance and Personnel.” These officers are 
normally former police officers with DERD experience who liaise with the 
RUC in carrying out the necessary checks.®? As Sir Patrick Wall has opined with 
regard to the similar process within the Ministry of Defence, ‘... a great deal 
depends upon the vetting officer.’*! Linn has argued with regard to the equivalent 
investigative officer in Great Britain that there are inherent dangers in having 
such a body staffed exclusively by former male police officers in their mid 50s, in 
so far as it is unlikely that such a group would reflect the plurality of political 
views and experiences of those being investigated .*? We would argue that in the 
context of the RUC, with over 90 per cent of the officers both male and 
Protestant, and substantial evidence of a difficult relationship between the police 
and sections of the Catholic community, those concerns are considerably 
enhanced. 

In a community such as Northern Ireland, a more complete understanding of the 
realities of community life amongst those who gather information for security 
vetting purposes is crucial. Poor quality intelligence, and a failure to understand the 
complexities of the minority community, have previously been attributed as 
significant factors 1 in some of the most noteworthy failures in security policy in 
Northem Ireland.®? However, any analysis criticising the quality of intelligence 
provided by the RUC must go beyond superficial notions of sectarianism amongst 


79 Interview with Director of Finance and Personnel and Head of Security Branch, Northern Ireland 
Civil Service, 13 December 1995. 

80 The Director of Personnel, Central Personne! Group has pointed out to the authors that these posts 
are filled by open competition (letter, 16 January 1998). However a recent advertisement (also 
provided by the Central Personnel Group) is instructive. ‘Applicants are invited for the post of 
Investigating Officer ... Applicants must have at least two years recent experience in conducting 
enquiriesfnvestigations, interviewing and character assessment and have served in a civil police 
force in the rank of Inspector or above. Applicants wil! also be considered from candidates with 
relevant experience elsewhere in a similar grade, eg HM Forcee/HM Customs and Excise ...’ 

81 House of Commons Defence Committee Positive Vetting Procedures in HM Services and the 
Ministry of Defence (London: HMSO, 1983) 26 (cited in Linn, n 82 below). 

82 I. Linn, Application Refused — Employment Vetting by the State (London: Civil Liberties Trust, 
1990) 24-25 

83 See R. Spujt, ‘Internment and Detention without Trial in Northern Ireland (1971-19757 (1986) 49 
MLR 712. 
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former or serving police officers.** While there is considerable literature to suggest 
that such attitudes do exist amongst some officers,® it is more fruitful to locate our 
analysis in the ideological and practical mechanics of information gathering in the 
Northern Ireland context. 

It has been suggested repeatedly that family and extended family networks are 
closer, more important and more extensive in Northern Ireland. Northem 
Ireland’s predominantly rural heritage, small geographical size, large families, 
high unemployment and relative poverty have all been referred to as factors to be 
included in analysing this phenomenon. With the largest rate of imprisonment in 
Europe per capita, it has been estimated that Northern Ireland has the largest 
proportionate number of families which have been directly affected by 
imprisonment of a family member.®? 

The net result of this close family and community relationship is that a vague 
criterion such as ‘involved in or associated with terrorism’ shows no understanding 
of that material reality. ‘Terrorists’ or their supporters are not separate or apart 
from ‘normal society’ in Northern Ireland, they are part of what has been 
normalised in our society. Quite apart from the fact that 30—40 per cent of the 
nationalist vote has, since the 1980s, regularly gone to Sinn Fein, the reality of 
family and community life in Northern Ireland, particularly in working class 
communities, is that ‘everybody knows somebody.’ While police officers and 
those in the Security Branch preparing files for security vetting purposes may have 
sufficient knowledge and understanding of local working class Protestant 
communities to make informed decisions about the significance of information, 
it is debatable whether the judgements made with regard to working class Catholic 
communities would be equally as sophisticated. 

One instructive example of the distinctions between the communities in 
Northern Ireland concerns the rituals associated with death. There is a long 
standing tradition within Catholic Ireland of wakes in the days after a death 
followed by a large attendance at the funeral as a mark of respect.°® Within various 
strands of Protestantism in Northern Ireland the tradition of funeral attendance is 
not so universal with, for example, many Protestant funerals not being attended by 
women.®? Such cultural differences become significant with regard to security 
vetting when, for example, the mourners at a Republican funeral would normally 


84 ‘You have to look at security vetting in the context of policemen overloaded, over-worked and 
giving this kind of task a low priority ... In any case, there were Loyalists who were knocked back 
by the RUC ... The difference in the treatment of the two [Catholics and Protestants] was that there 
was much less of an inclination to see the whole of the Newtownards Road [Protestant district] as a 
problem area whereas for the Andersonstown Road [Catholic area] there would have been that 
tendency ... the police had a more detailed understanding of one community than the other ... I felt 
we need some kind of systematic way of guarding against those factors’ Interview with Maurice 
Hayes, n 52 above. 

85 For a useful overview see G. Ellison, Professionalism and the RUC (Unpublished Doctoral Thesis, 
University of Ulster: Jordanstown, 1997). 

86 See eg R Harms, Prejudice and Tolerance in Ulster (Manchester. Manchester University Press, 
1972); H. Black, Report of the Children and Young Person Review (Belfast: HMSO, 1979); H. 
Donnan and G. McFarlane, ‘Informal Social Organisation’ in J Darby (ed), Northern Ireland: The 
Background to the Conflict (Belfast: Appletree Press, 1983) 110; E. McLaughlin, ‘Women and the 
Family in Northern Ireland: A Review’ (1993) 16 Women’s Studies International Forum 553. 

87 See K. McEvoy, C. Horner, O. Lyner, and D. O’Mabony, ‘Prisoners’ Families in Nortbern Ireland’ 
British Journal of Criminology (1999, forthcoming). 

88 N. Sheehy, ‘Talk About Being Irish: Death Ritual as a Cultural Form’ (1994) 15 The Irish Journal of 

Psychology 494. 
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be monitored as a matter of course by the RUC. A decision to attend such a funeral 
by virtue of being a member of the extended family, a neighbour, school class 
mate, friend of the parents etc, all of which would be quite normal within the 
Catholic community regardless of the political affiliation of the deceased, is not 
without its risks for someone likely to be subject to security vetting.” While 
recently the RUC have explicitly told their new recruits as part of their Cultural 
Training Awareness programme that they should not assume all those attending 
such funerals are in fact Republicans, one can only speculate as to whether such 
understanding has extended to older officers or indeed the former police officers 
now carrying out investigations on behalf of the Security Branch. 

The class dimension to this equation may also be a significant one. For example, 
Brewer and Magee have suggested in their ethnographic work on the RUC that 
police officers in Northern Ireland make distinctions between the majority of 
‘decent’ Catholics ‘... who have a respect for their family, do not ‘‘sponge off” 
social security, . . are tired of violence and recognise the necessity for a police 
presence’ and the remainder.?! A recent community crime survey has suggested 
that not only are relations between the RUC and working class Catholics a good 
deal worse than other sections of the community, but there is a considerable degree 
of homogeneity in the police/community relations between Protestant/Catholic 
middle class residents and Catholic/Protestant small town dwellers.” 

At a political level, the signing of the Anglo-Irish Agreement in 1985, the 
Downing Street Declaration in 1993, and the Framework Documents in 1995” 
have all legitimated the nationalist aspiration of a united Ireland by consent 
providing that the use of violence is eschewed. While such a ‘constitutional 
nationalist’ position has always been a feature of Northern Ireland political life, the 
fact that the legitimacy of the nationalist aspiration had been formally 
acknowledged by the state has meant that the Stormont ideal of viewing 
constitutional nationalism and physical force Republicanism as one and the same is 
no longer tenable. 

In this context a new form of ‘loyalty’ may have emerged with regard to security 
vetting. The old system, of in effect excluding Catholics unless they could 
demonstrate sufficient ‘loyalty’ to Crown and government, has been replaced by 
one whereby none will be excluded other than those with ‘an association with 
terrorism’. Whilst such a formulation may have a superficial attractiveness, it is 
arguable that it may disproportionately disadvantage those from working class 


90 One Catholic former senior civil servant told the authors ‘I attended funerals including one of a 
Republican guy who blew himself up. Once I was at a funeral, it was a Communist funeral in fact 
although the same principles apply. Anyway I was coming down the road and it was obvious that the 
Special Branch were watching. So when I got back to the office I rang one of the senior guys I knew 
and told him where I had been just on the off chance that one my grandchildren would ever apply for 
a job in the Northern Ireland Civil Service’ (confidential interview). 

91 J. Brewer and K. Magee, Inside the RUC (Oxford: Clarendon Press, 1992) 132. 

92 D. O'Mahony, K. McEvoy, R. Geary, J. Morison and M. Brogden, A Local Community Cnme 
Survey in Northern Ireland (Belfast: Institute of Criminology and Criminal Justice, 1997). It is 
important to note that the fieldwork for that study was carried out before the events of the summer of 
1996 which have been widely acknowledged by, amongst others, the Chief Constable and the Police 
Authority of Northern Ireland, as having had a senously damaging effect on RUC relations with the 
Catholic Community. 

93 In reiterating the principle of consent in the Framework documents the British and Irish governments 
committed themselves to governance based upon ‘... full respect for, and equality of, civil political, 
social and cultural rights and freedom from discrimination for all citizens, on parity of esteem and on 
just and equal treatment for the identity, ethos and aspirations of both Communities’: Frameworks 
jor the Future (Belfast: HMSO 1995) 27, para 20. 
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Catholic backgrounds. It may for example lead to an implicit reversal of the onus 
of proof, whereby people from certain postal districts have to demonstrate their 
‘bona fides’ because of where they live, or their family or community backgrounds 
rather than any specific incident for which they are responsible.™ These are the 
areas where Sinn Fein are politically strongest. As noted above, these are also the 
areas in which police/community relationships are most strained. And these are 
also often the areas with the highest levels of unemployment where access to 
employment in the public sector (in its broadest sense) is crucial for the economic 
and social regeneration of the jurisdiction. 


Conclusion 


In their rigorous analysis of Britain’s post Cold War security apparatus, Leigh and 
Lustgarten conclude that ‘... the way that the state makes decisions over whom it 
employs has a symbolic significance far exceeding even the issues of individual 
justice at stake’.» It is our view that this is particularly true in the context of a 
society such as Northem Ireland trying to emerge from more than half a century of 
systematic discrimination and twenty five years of violent political conflict. 

What we have sought to argue in this article is that the current system of security 
vetting is flawed because of a number of historical features. It is a system which 
grew from an exclusionary notion of loyalty in the public sector as synonymous 
with Unionism. It was refined during a period of violent political conflict where the 
avenues of redress which should protect the citizen from discriminatory practices 
were demonstrated to be wholly inadequate. Finally, despite the more or less direct 
transposition of the system operating in Great Britain, the practical mechanisms for 
the gathering and assessment of information for security vetting purposes continue 
to have the potential to operate in a discriminatory fashion against the Catholic 
community. While Northern Ireland will undoubtedly continue to require some 
system of security vetting, it is one which will require a range of legal, practical 
and ideological changes in the administration of the system. 

Two developments which one might have considered would result in 
improvements in the system from the point of view of complainants are in fact 
unlikely to make much substantive impact. These are the Policy Appraisal and Fair 
Treatment (PAFT) guidelines and a Freedom of Information Act. 

The PAFT initiative in Northern Ireland is designed to ensure ‘... that issues of 
equality and equity inform policy making in all spheres and at all levels of 
Government activity, whether in regulatory and administrative functions or the 
delivery of services to the public. Where a policy has a potential for 
discrimination on the grounds of, inter alia, religion, administrators are required 


94 One instructive insight into this potential difficulty was provided in an interview with a senior 
Official involved in the security vetting process. When asked about making assumptions about shared 
political aspirations amongst family members, be argued that one thing investigators often looked for 
was whether family members had made any statements in newspapers disassociating themselves 
from the politics of their high profile brother, sister, uncle otc. The official refused to confirm or 
deny whether failure to make such a public disassociation would lead to a conclusion that the 
individual was a security risk (confidential interview). 

n I above. 

CCRU Policy Appraisal and Fair Treatment Annual Report 1996, 3. These guidelines, which have 
been in force since | January 1994, were issued to the Northern Ireland Office and all government 
departments (Memo CSC5/93). For a useful discussion of the potential of placing PAFT on a 
statutory footing see C. McCrudden, Mainstreaming Fairness: A Discussion Document on Policy 
Appraisal and Fair Treatment (Belfast: CAJ, 1996). 
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to take steps to ensure that such discrimination does not occur. Given the evidence 
that the security vetting system adversely impacts against Catholics, it arguably 
falls foul of the PAFT guidelines. In addition, the judiciary in Northem Ireland 
have identified PAFT as a factor that administrators are obliged to consider. 
However their assessment of the discriminatory potential of a particular policy may 
only become unlawful if it adjudged Wednesbury unreasonable.” To date details 
of the consideration given to PAFT have not been made public but at no time in our 
discussions of the security vetting system with officials in Northern Ireland over 
the past two years has PAFT been mentioned as a consideration. Indeed it would 
appear unlikely that the government would feel able to declare that the security 
vetting system had been ‘PAFT proofed’, since such a move might by necessity 
require releasing the details of the PAFT appraisal, something which they have to 
date appeared extremely reluctant to do in other areas. 

Similarly it is our view that the current discussion with regard to a Freedom of 
Information Act or similar legislation will not have much of an impact on a 
citizen’s redress against a security vetting decision. Any such legislation is highly 
likely to contain a ‘national security clause’ exempting information used in 
security vetting from disclosure. Additionally the courts have always been 
reluctant to impose a requirement on administrators to disclose the case against a 
person, notwithstanding the rules of natural justice, where doing so might impinge 
upon the ability of the respondent organisation to fulfil its functions. 

We would argue that the changes necessary to improve the system of security 
vetting in Northern Ireland might be better located within the discussion on the 
creation of a Bill of Rights for Northern Ireland, currently advocated by all the 
political parties in the jurisdiction. In that regard the 1997 Human Rights Bill ought 
to include a right not to be discriminated against on grounds of political belief, 
religion or ethnic origin, and the right to a fair trial should, unambiguously, apply to 
persons challenging vetting decisions under anti-discrimination legislation. In the 
interim, we would support the Fair Employment Commission proposals that section 
42 certificates should no longer be issued, (requiring the state to defend its decisions 
before a Fair Employment Tribunal). In addition, we would advocate broad reasons 
being given to applicants of the reason for adverse decisions (or at least a rebuttable 
presumption, reviewable by an independent authority such as the Ombudsman, that 
reasons should be given). Enhanced powers of review and feedback for the 
Ombudsman might go some way towards restoring confidence in the system. 

The regulation of the system must be informed by the reality of the low priorities 
which police officers place upon this kind of work, the apparent lack of formal 
standards regarding the preparation of intelligence information as to what is and is 
not relevant, an organisational culture”? which affects the confidence or otherwise 


97 Casey v Department of Education for Northern Ireland, Queens Bench, 16 October 1996. 

98 R v Gaming Board, ex p Benaim and Kaida [1970] QB 417. 

99 Organisational culture has been described as ‘... a pattern of beliefs and expectations shared by the 
organisations members that create norms that powerfully shape the behaviour of individuals and 
groups in the organisation’: T. Deal and A. Kennedy, Corporate Cultures: The Rights and Rituals of 
Corporate Life (Reading: Addison, 1982). Essentially studies of organisational culture fall into two 
camps: those which treat it as a variable which may be changed and moulded, it is something that an 
organisation ‘has’; and those which suggest that organisation culture is something which is less open 
to manipulation or change, that it is something which an organisation ‘is’, ie that it is a phenomena 
deeply embedded in the social interaction of the organisation members, in a complex web of shared 
meanings, symbols and understandings which changes but only in the process of cultural production 
and reproduction, not by outside mechanical manipulation. V.I. Meek, ‘Organisational Culture: 
Origins and Weaknesses’ in D McKevitt and A. Laton (eds), Public Sector Management: Theory, 
Critique and Practice (London: Sage, 1994). 
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of managers to disregard irrelevant or unsubstantiated intelligence information and 
a more nuanced understanding of the reality of the communities from which people 
come. 

On a practical level, changes should include a more creative approach to the 
recruitment and training of those involved in the Security Branch. Whilst 
investigative skills are obviously important for the carrying out of such tasks, there 
is a responsibility to acknowledge the current structural imbalance and seek to 
employ those from a broader range of backgrounds in terms of profession, gender 
and religious background. Similarly, for existing staff, the training of staff in 
prejudice awareness and other standard forms of good practice are a fundamental 
pre-requisite. It should be possible to establish within the RUC a process designed 
to arrive at standardised measures of quality control of police intelligence to ensure 
uniformity as well as extension of qualitative Cultural Awareness training to 
serving Officers as well as new recruits, all of which could be reviewable by the 
soon to be instituted Police Ombudsman. ! 

Finally, at the ideological level, as was noted in the Framework Documents, any 
future constitutional settlement will depend on increasing the degree of mutual 
respect between the two communities !°' and mutual respect will not occur without 
greater equality. 102 A; system of security vetting will remain necessary, but it must 
be one which goes beyond the policing of a notion of ‘loyalty’? more complex than 
Unionist hegemony or idealised identikit citizens with no ‘extreme’ political 
interests or aspirations. The events associated with the stand-off at Drumcree in the 
summers of 1995, 1996 and 1997 clearly underline the deep divisions in our 
community. The system of security vetting must recognise that division, 
incorporate an acknowledgement that not everyone in Northern Ireland is in fact 
moderate, that extremist views are part and parce! of our body politic. 

If Northern Ireland is to emerge as a truly functioning democracy for the first 
time in its history, then a more complex notion of citizenship must evolve. There is 
a vibrant debate in the literature on citizenship as to how such an aim may be 
achieved. As Mouffe has argued, ‘a democratic and pluralistic citizenship requires 
a theory of social justice that can serve as a framework for regulating the diversity 
and plurality of demands and rights claimed by various participants in the political 
community.’'®? Such a view challenges the assumed neutrality of the state! and 
offers maximum opportunities for participation in the functional aspects of 
governance, "5 particularly amongst those who have been subject to ‘... systematic 
inequalities and recurrent exclusions’.'© In addition, it requires a commitment to 
the removal of the structural impediments which impede such participation!” and 
an explicit recognition of more complex loyalities at various levels in the 
interaction between the state and the individual.'™ 





100 M. Hayes, A Police Ombudsman for Northern Ireland?: A Review of the Police Complaints System 
in Northern Ireland (Belfast: HMSO, 1997). 

101 n 93 above. Š 

102 See generally R. Cormack and R Osbome (eds), Discrimination and Public Policy (Oxford: 
Clarendon Press, 1991); K Burke, n 33 above 

103 C. Mouffe, Democratic Politics Today’ in C. Mouffe (ed), Dimeasions of Radical Democracy: 
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Given the importance of the public sector in employment in Northern Ireland, 
and the perceived unfairness by the Catholic community of the current system, 
security vetting remains an impediment to such participation. As Oliver and Heater 
have argued, citizenship is not simply a legal status, it also contains important 
social and political aspects including the right to join political parties, pressure and 
campaigning groups, the right to demonstrate and the right to express critical 
views.' The security vetting system in Northern Ireland must be informed and 
underpinned by such a notion of citizenship if it is not to remain as an obstacle to 
the resolution of the conflict. 


109 D. Oliver and D. Heater, The Foundations of Citizenship (Harvester Wheatsheaf: Hertfordshire, 
1994) 177. 
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Responsive Law and Governance in Public Services 
Provision: A Future for the Local Contracting State 


Peter Vincent-Jones* 


Following the Labour victory at the 1997 General Election which ended 18 years 
of Conservative political domination of the UK, the precise future of the 
competitive contracting state is uncertain.’ The question of how public services 
should be provided — specifically, whether the role of the state should be that of 
direct provider, purchaser, or market regulator — remains pressing in respect of a 
wide range of health care, ancillary, social and community services.” Against this 
background, the present paper considers the usefulness of the concepts of 
responsive and reflexive law and governance in the evaluation of contractual as 
distinct from bureaucratic arrangements for service delivery.’ Particular reference 
will be made to local public services such as social housing management, refuse 
collection, and building and street cleaning. 

The focus on local authority services is timely. Councils will soon be freed from 
the legal requirement to engage in competitive tendering as a prerequisite to 
providing services by their own employees.* Without compulsory competitive 
tendering (CCT), there will be no need for ‘contractual’ relationships between 
local authority clients and internal provider units. Many commentators believe that 
the removal of compulsion will result in a return to bureaucratic organisation. This 
paper suggests, on the contrary, that the positive aspects of the recent experience of 
internal contracting (notwithstanding the damaging effects of compulsion), and the 





* Department of Legal Studies, University of Central Lancashire. 

This paper is based on a continuing project for which the support of the ESRC is gratefully acknowledged 
(ROOO 236416). The paper draws oa research themes developed in association with David Campbell, 
Andrew Harries and Willie Seal, whose contributions I would like formally to acknowledge. I would like 
also to thank the anonymous referees and particularly David Campbell for detailed comments on earlier 
drafts. 


I The term ‘contracting state’ is used here to refer, not to public procurement and contracting out, but to 


4 The Government’s intention to abolish CCT was announced in a written Parliamentary Answer by the 
Minister for Local Government on 2 June 1997 The CCT programme will continue for several years 
however — see n 5, below. For recent modifications to CCT see Departmental Circular 16/97 (Welsh 
Office 62/97); and Guidance on the Conduct of CCT, 3 December 1997, under the Local Government 
Act 1992 s9 and Regulation 15 of Local Government (Direct Service Organisations) (Competition) 
Regulations 1993 (SI 1993/848). 
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potential of this form of governance under more voluntary conditions, merit careful 
consideration. The paper argues that CCT has given rise within some local 
authorities to reflexive adaptations of the contracting mechanism, in spite of the 
inherently unreflexive qualities of the regulatory regime. There may well, for good 
reasons, be a future for the internal contracting state in the provision of local public 
services under the less prescriptive Best Value framework which is to replace 
CCT. Drawing on empirical research conducted in metropolitan local authorities 
over the past five years, I will argue that the contracting process can develop 
responsively within the local authority environment and so help to secure the 
benefits of increased efficiency, effectiveness, and responsiveness to consumer 
needs. 

The assessment of the future of the local contracting state from the perspective 
of responsive and reflexive law and governance touches on issues of more general 
interest. The radical transformation of the public sector in recent years has created 
novel arenas for the exploration of the boundaries between private and public law. 
Contract lawyers increasingly are being forced to think beyond traditional public- 
private divisions,® often with the aid of other disciplines such as economics and 
sociology.’ In this light some broader implications of the present analysis are 
considered, in particular the necessity of providing adequate consumer remedies 
and redress for public contracting failures, and the necessity of developing 
‘relationality’ in the contractual nexus both in legal doctrine and as reflected in the 
quality of the multi-party relationships involved in service provision. 

The structure of the paper is as follows. The first section establishes a theoretical 
framework and defines the terms ‘responsive law’, ‘reflexive law’, and ‘responsive 
governance’. A distinction is drawn between the concepts of law and governance, 
and explanatory priority accorded the latter, broader notion. The second section 
provides a brief outline of CCT and traces the movement from bureaucratic to 
contractual organisation. The third section examines the relationship between the 
process of contracting and responsive governance with reference to a range of 
consumer and citizenship interests in local public services provision. The fourth 
section analyses the responsiveness and reflexivity of law relating to contracting 
for services, focusing on the limits of regulatory intervention, judicial and extra- 
judicial remedies, and the general law of contract. Finally, some wider implications 
are briefly explored and overall conclusions drawn. 





5 DETR, ‘Best Value Criteria’ and ‘A Framework for Best Value in England’, 14 November 1997 
Councils will be required, inter alia, to set standards, to establish mechanisms for monitoring and 
evaluating service provision, to maintain trading accounts, and to allow stricter public audit and 
comparability with other local authority providers through ‘benchmarking’. Balanced against the new 
mandatory requirements will be greater flexibility for local councils to decide how services should be 
provided, in contrast to the restrictive specification of process that applies under CCT, but with strong 
sanctions for failure to meet the new standards CCT will run in parallel! with the Best Value 
framework in 30 pilot local authorities for two to three years before the details of the abolitioa of CCT 
and its replacement are finalised. The transitional period is likely to see mutual inter-penctration of 
new and old ideas and practices, with much of the discipline associated with CCT being retained in 
less ‘coercive’ form in the Best Value authorities. On the transition to Best Value see P. Vincent- 
Jones, ‘Competition and Contracting in the Transition from CCT to Best Value: Towards a More 
Reflexive Regulation?’ (1998) Public Administration, forthcoming. 

6 eg J. Wightman, Contract: A Critical Commentary (London: Pluto Press, 1996). There is a 
corresponding need for ‘public’ lawyers to rethink their attitudes to ‘private’ law and particularly 
contract — see D. Oliver, ‘Common Values in Public and Private Law and the Public/Private Divide’ 
(1997) PL 630; C. Scott, ‘The “New Public Law” in C. Willett (ed), Public Sector Reform and the 
Citizen's Charter (London: Blackstone Press, 1996). 

7 For an overview of socio-legal analyses of contract see D. Campbell, ‘Socio-Legal Analysis of 
Contract’ in P. Thomas (ed), Socio-Legal Studies (Aldershot: Dartmouth Publishing, 1997). 
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Responsive and reflexive law and governance 


According to Nonet and Selznick, responsive law may be seen as the modem 
successor to autonomous law. Whereas autonomous law encouraged a restrictive 
view of official obligation and was concerned mainly with the restraint of 
authority, responsive law is purposive and concerned with substantive outcomes, 
paying due regard to implicit values in rules and policies which may be flexibly 
interpreted and applied to new institutional settings.* This form of law assumes a 
multiplicity of sources of law and law-making within the framework of modern 
government, and implies participation in the making and interpretation of legal 
policy.? Responsive law proceeds through assignments to various state agencies, 
allowing them ‘initiative in selecting ways and means and emphasising their active 
organisational role and responsibility to enlist participation of the public.’ !° 
The ideal of legality in a system of responsive law is conceived as the progressive 
reduction of arbitrariness in positive law and its administration, ‘reaching beyond 
formal regularity and procedural fairness to substantive justice ... requiring that 
institutions are competent as well as legitimate.’'!' Administrative law and judicial 
review of the processes whereby official decisions are reached have an important 
role to play in responsive law. But administrative law ‘is better understood as an heir 
of autonomous law than as a harbinger of responsive law ... responsive law aims 
rather at ‘enablement and facilitation.’'? The fulfilment of the promise of responsive 
law depends on a supportive political context. Responsive law ‘is no maker of 
miracles in the realm of justice . .. Its achievements depend on the will and resources 
of the political community. Its distinctive contribution is to facilitate publ purpose 
and build a spirit of self-correction into the governmental process.’! 
Teubner’s synthesis of neo-evolutionary theories of legal development, '* drawing 
on the work of Luhmann and Habermas as well as that of Nonet and Selznick, 
develops the familiar Weberian distinction between formally and substantively 
rational law. The modern regulatory and welfare state is considered to have evolved 
highly particularistic forms of legal intervention in reaction to the perceived 
deficiencies of classical formal law, with its liberal presumptions of equality, 
individual freedom, and political neutrality. The socially desirable ‘materialisation’ 
of law in specific policy and legal measures is accompanied, however, by a crisis of 
legitimation, consisting in the removal of barriers to arbitrary state action and the 
threat to liberal values. The proper resolution of this crisis requires not a movement 
back to formal rationality, as expressed in conservative and neo-liberal policies of de- 
regulation and privatisation, but the development of ‘responsive’ or ‘reflexive’ 
participatory processes, procedures and forms of organisation.'> The role of law 
"8 P Nooet and P. Selznick, Law and Society in Transition: Toward Responsive Law (London: Harpa 
and Row, 1978) 79. 

9 ibid 95. 

10 ibid 101. 

1l ibid 108. 

12 ibid 111. 

13 ibid 113. 

14 G. Teubner, ‘Substantive and Reflexive Elements in Modern Law’ (1983) 17 Law and Society Renew 239. 

15 Teubner finds two distinct elements in Nonet and Selznick’s concept of responsive law, one pointing to 
the substantive rationality of results, and the other to the ‘reflexive’ rationality of 
Organisation. Doubting the ability of substantive interventions to resolve the crisis of legitimacy, Teubner 
develops the reflexive and procedural dimension — bid 250-251. Hence ‘reflexive law’, later to be 
associated with the theory of autopoiesis, is Teubner’s interpretation and development of ‘responsive law’. 
Although there is considerable overlap in meaning a distinction will be maintained for the purposes of this 
paper, with ‘responsive law’ being understood in Nonet and Selznick’s sense. For an analysis of reflexivity 
in the context of autopoiesis see J. Black, ‘Constitutionalising Self-Regulation’ (1996) 59 MLR 24, 
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should be neither to promote substantive and material objectives through legal 
mandate, nor merely to support a liberal market economy through the guarantee of 
purely formal freedoms, but to provide the structured frameworks, parameters and 
arenas for self-regulation within other social systems. 

In his elaboration of Nonet and Selznick’s relatively simple concept of 
responsive law, Teubner identifies reflexive elements in a variety of modern legal 
developments.’ Labour law shapes collective bargaining by providing a general 
framework for negotiation and by expanding the ‘competencies’ of workers. 
Consumer law fosters organisations for the representation of consumers and the 
articulation of their ‘voice’ and interests. The law of private organisations 
‘constitutionalizes’ participatory governance structures for corporations. Contract 
law helps redress inequalities in bargaining power through doctrinally established 
obligations on parties to behave fairly and to act in good faith. And many public 
tasks are delegated by legislation to private or semi-private bodies exercising 
discretion in the performance of economic and social functions under structures of 
accountability established by the state. In all such cases, where external 
‘substantive’ regulation might be argued to have reached the limits of control 
and thereby to have failed, the law functions to create inclusive and democratic 
processes and procedures for a more adequate (self)-governance: ‘Reflexive law 
restricts itself to the installation, correction and redefinition of democratic self- 
regulatory mechanisms.’ "7 

Teubner argues that reflexive law can properly be understood only in the context 
of the relationship between the function of law, defined (following Luhmann) as 
‘its capacity to provide congruent generalizations of expectations for the whole of 
society’, and the performance of law, which is ‘to resolve conflicts which are 
produced in other social subsystems and which cannot be resolved there.’!* The 
role of legal reflexion is: 

to reconcile the inherent tensions between function and performance by imposing internal 

restrictions on the capacities of the legal system ... by imposing restrictions on the legal 

performance dimension. Instead of the comprehensive regulation of substantive legal 
are atria law restricts legal performance to more indirect, more abstract forms of 
social control. 


In contrast to substantive legal rationality, which attempts to regulate social 
structures by legal norms even though these structures do not easily bend to legal 
regulation, reflexive law operates by fostering mechanisms that ‘systematically 
further the development of reflexion structures within other social systems.” 

In his more recent theoretical work on juridification,*' Teubner has analysed the 
‘autopoietic’ conditions of the reflexive operation of law. Legal and political 
interventions need to respect the autonomy of regulated social systems. External 
regulation that fails to take account of the self-reproducing nature of these systems, 
and of the need for law and politics to exhibit ‘structural coupling’ with them, is 
likely to be ineffective or to have destructive effects. In the ‘regulatory trilemma’, 
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which arises wherever the limits of structural coupling are overstepped, the 
regulatory intervention ‘is either irrelevant, or produces disintegrating effects on 
the social area of life, or else disintegrating effects on law itself.’ More 
specifically: 


This means: either law, politics and/or the social area of life will be mutually indifferent, or 
juridification will have disintegrating effects on politics and/or social sectors concerned, or, 
finally, law itself will be exposed to the disintegrating pressures to conform of politics and/ 
or social sectors.” 


Successful structural coupling, which is associated with genuinely reflexive law, 
may therefore come about only where the limits of self-reproduction of political 
decision-making, legal norm-making and social guidance are observed. 

Having considered the terms responsive and reflexive law, a separate concept of 
responsive governance may now be distinguished. Teubner’s central idea of 
reflexive law as a ‘system for the coordination of action within and between semi- 
autonomous social sub-systems’~ is ambiguous in respect of the relationship 
between law and governance. Reflexive law operates indirectly, by ‘installing’ and 
‘monitoring’ self-regulatory mechanisms that involve either the creation of specific 
bodies (such as representative consumer groups and institutions for collective 
bargaining) or the reflexive design of corporate structures (such as private 
companies or private/semi-private bodies fulfilling ‘public’ tasks).7© It would 
appear to follow that reflexivity and responsiveness are ultimately a property, not 
just of law or regulation, but of specific governance arrangements both within 
regulated agencies, and between these bodies and external parties with interests or 
stakes in the performance of the tasks in question. 

This suggests a strong overlap between law and governance, but the concepts 
remain distinguishable. The argument that the governance of public and quasi- 
public bodies needs to be responsive applies particularly strongly to local 
authorities because of their explicitly political function and accountability. 
According to Nonet and Selznick, responsive political and administrative processes 
are characterised by: decentralisation and the broad delegation of authority; the 
creative use of planning, evaluation and development; and participatory decision- 
making as a source of knowledge, a vehicle of communication, and the foundation 
of consent: 

The special problem of post-bureaucratic organisation is to enlist participation, to encourage 

initiative and responsibility, to create cooperative systems tapping the contributions of 

multiple constituents ... authority must be open and participatory: consultation is 
encouraged; reasons for decisions are explained; criticism is welcome; consent is taken as 
a test of rationality.”” 


It will be argued that the concept of responsive governance extends beyond 
participation and democratisation to include the responsibility on the part of 
regulated bodies and agencies (such as local authorities) to perform the roles they 
have been assigned in an efficient, effective and socially accountable manner. 
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In sum, responsive and reflexive law may help secure the preconditions and 
determine the parameters of the operation of responsive governance. Responsive 
governance is founded at least to some degree on responsive law. However, 
responsive governance is dependent on organisational, economic, administrative 
and political arrangements that have their own influence outside the ambit of law 
and legal norms. In the present context, legal regulation, norms, remedies and 
safeguards need to be considered in the context of the adequacy of design of the 
overall process whereby local services are delivered to citizens and public 
consumers. 


Bureaucratic and contractual arrangements for service provision 


In the UK, the standard model of local public services provision for most of the 
post-war period has involved public monopolies, bureaucratic organisation and 
large-scale direct employment. CCT broke with this tradition by imposing the legal 
requirement that certain services could be provided by local authority employees 
only where they had previously been subjected to competitive tender. CCT 
thereby gave rise to ‘quasi-market’ relationships involving competition between 
specially constituted ‘direct service organisations’ (DSOs) and private sector 
bidders, and the exercise of purchasing choice by local authority clients on behalf 
of consumers.” Given that the majority of CCT services have been awarded 
internally to DSOs,”° the present focus is on how well ‘contracting’ between local 
authority clients and competitive in-house agencies has satisfied, and might satisfy, 
the requirements of responsive governance in comparison with traditional 
hierarchical organisation. 

The substantial dysfunctional effects of the implementation of CCT have been 
well documented.3! The important point for present purposes is that despite 
significant difficulties in the early years, a common pattern of organisational 
solutions to many internal contracting problems has emerged. These solutions have 
involved a combination of the integration (or re-integration) of client and 
contractor functions within the structure of the local authorities, and the devolution 





28 Defined activities under the Local Government Act 1988 s 2(2) are refuse collection, buildings and 
other cleaning, school and welfare and other catering, vehicle maintenance, and ground maintenance. 
Purther activities included by order of the Secretary of State exercising powers under s 2(3) are sport 
and leisure services management (added in 1989); on-street parking, security, vehicle fleet 
management, housing management, legal, construction and property services (all added in 1994); 
and information technology, finance, and personnel (added in 1995) 

29 From the viewpoint of the consumer of a local public service, the quasi-market relationship 1s similar 
whether the contractor is the DSO or a private firm: the service remains free at the point of delivery 
with purchasing choice being exercised by the local authority. On quasi-markets generally see J. Le 
Grand and W. Bartlett (eds), Quasi-Markets and Social Policy (London: Macmillan Press Ltd, 1993); 
also W. Bartlett, C. Propper, D. Wilson and J. Le Grand, Quasi-Markets in the Welfare State: The 
Emerging Findings (Bristol: SAUS, 1994). 

30 Most services subject to CCT are ‘internally’ provided. Although DSO success measured by 
proportion of contracts won declined from 75 per cent in December 1991 to 60 per ceat in December 
1995, the proportion of contract value internally awarded according to the later survey was still 75 per 
cent — see Local Government Management Board, CCT Information Service (Loadon: LGMB, 
1995). 

31 egP Vincent-Jones and A. Harries, ‘Conflict and Cooperation in Local Authority Quas!-Markets: The 
Hybrid Organisation of Internal Contracting under CCT” (19960) 22 Local Government Studies 187, 
P. Vincent-Jones and A. Harries, ‘Limits of Contract in Internal CCT Transactions: A Comparative 
Study of Buildings Cleaning and Refuse Collection in Northern Metropolitan’, in D. Campbell and P. 
Vincent-Jones (eds), Contract and Economic Organisation: Socio-Legal Initiatives (Aldershot: 
Dartmouth Publishing, 1996). 


© The Modem Law Review Limited 1998 367 


The Modern Law Review [Vol. 61 


of client management functions to ‘active’ end-clients and consumers.°” Despite 
the hostile political agenda which informed CCT, the internal contracting process 
may be described as having evolved responsively within the local authority 
environment. 

The first services to be subject to CCT were buildings cleaning in 1989 and 
refuse collection and street cleaning in 1990. Of these, school buildings cleaning 
has created the greatest difficulties owing to the complexity of the relationships 
between a variety of parties: the local authority client and DSO; children and 
parents as public consumers directly affected by the service; and school head- 
teachers acting as ‘end-clients’ representing the interests of public consumers. By 
comparison, refuse collection has posed fewer problems owing to the simplicity of 
the task, the relative ease of specification and monitoring, and the direct and 
obvious relationship with individual household consumers. Housing management 
is similar to refuse collection in having thousands of individual public consumers 
(i.e. council tenants) but more like buildings cleaning in the complexity of the 
multi-party relationships involved in service delivery. Although housing 
management was not subject to CCT until 1996, limited evidence so far indicates 
that lessons have been learned from the early experience of buildings cleaning, and 
that similar organisational solutions have been adopted. 


Responsive governance in local public service provision 


The relationship between the process of contracting and responsive governance in 
local public services provision may now be examined with reference to three 
dimensions: citizenship and political participation; efficiency, effectiveness and 
consumer involvement; and monitoring, performance problems and operational 
redress. 


Citizenship and political participation 

The issue of the quality of local democracy (the nature and extent of political 
participation, citizen involvement and open government) is obviously much larger 
than the specific problem of choice of arrangement for service delivery. What is 
important for this dimension of responsiveness is the adequacy of local institutions 
fostering citizen involvement.” A complete new agenda for the strengthening of 
local governance in this sense might include a reconsideration of the electoral 
process, the development of other forms of democratic control, citizens’ panels, 
community forums, public hearings, and a local citizen’s charter.” Since under 
quasi-market organisation services cannot be delivered directly in unmediated 
market relationships according to individual consumer choice, decisions as to the 





32 These solutions were adopted after the failure of early attempts to impose ‘hard’ client-contractor 
splits, usually involving a strong role for seperated client-agencies in contract monitoring and 
Management — see P. Vincent-Jones, ‘The Limits of Near-contractual Governance: Local Authority 
Internal Trading Under CCT’ (1994) 21 JLS 214. 

33 ‘An opportunity for participation by stake-holders in decisions over matters that affect their lives is a 
democratic good independently of any improved outcomes that result from it’, per I. Ayres and J. 
Braithwaite, Responsive Regulation. Transcending the Deregulation Debate (Oxford: Oxford 
University Press, 1992) 82. 

34 See J. Stewart and H. Davis, ‘A New Agenda for Local Governance’ (1994) 14 Public Money and 
Management 29. The reform of current contracting for public services could obviously only 
contribute a small part to this agenda. 
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allocation of resources have to be made by representative bodies, such as local 
councils, in accordance with local needs and demands expressed through 
democratic processes. The adoption of distributional and other goals conceming 
equity, fairness and non-discrimination, and their relative importance, must also be 
a political matter for the local council and its citizens.*° 

There is a major problem concerning the relationship between the economic goal 
of efficiency and distributional and political considerations. The question is how 
and to what extent the burden of paying for services might be shared between 
disadvantaged and advantaged groups in the community, and in more general 
terms what the relationship is between efficiency and the choice of policy aims. 
Trebilcock has criticised the view that a neat distinction may be drawn between 
means and ends such that efficiency becomes a purely ‘technical’ issue of how to 
produce any given policy result: 

Choices among policy instruments for the realization of given policy objectives are not a 

substitute for choices among policy objectives (or political interests or values). Rethinking 

how governments might do their work better is not to be confused with what governments 

should be working at. 


Political objectives may override or take precedence over economic goals.*® For 
this reason it may be harder to predict an ‘ideal’ arrangement for the performance 
of a function by a public authority than for a private sector organisation. 

Whilst it would be idle to claim that responsive political governance is necessary 
or even relevant in the provision of refuse collection services, the importance of 
democratic processes is clearer in the case of housing management, where the 
effectiveness of contracting is explained (as will be shown) partly by the 
integration of this mechanism within an already established system and culture of 


tenant participation.°? 


Efficiency, effectiveness and consumer involvement 


In spite of the complex inter-relation of political and economic factors, transaction 
cost and agency theories have recently been applied in the public sector and have 
led to the prediction of the conditions under which contracting out is preferable to 
in-house provision.“ Trebilcock also considers the circumstances in which 





35 Public apathy and low turn-out at local elections in recent years have undermined electoral 
accountability as a justification for council actions. The challenge for local citizenship is to facilitate 
public involvement and participation by strengthening the democratic bond in this and other ways. 

36 M. Trebilcock, ‘Can Government be Reinvented?’ in Boston (ed), n 2 above, 25. 

37 ibid 30. 

38 The problem with narrow economic calculations is that apparent improvements in efficiency may 
have been achieved at the expense of worsening working conditions, damaging structural 
disturbances, declining service quality, and greater social costs to the economy generally, with 
women bearing the brunt of redundancies and deterioration in pay and conditions — see K. Escott and 
D. Whitfield, The Gender Impact of CCT in Local Government (Manchester: Equal Opportunities 
Commission, 1996). 

39 For a full account see P. Vincent-Jones and A. Harries, ‘Tenant Participation in Contracting for 
Housing Management Services: A Case Study’, in D. Cowan (ed), Housing: Participation and 
Exclusion (Aldershot: Dartmouth Publishing, 1998). 

40 See for example n 2 above. For a sceptical view of transaction cost theory in relation to the recent 
NHS internal market reforms, see D. Hughes, L Griffiths and J. McHale, ‘Do Quasi-markets Evolve? 
Institutional Analysis and the NHS’ (1997) 21 Cambridge Joumal of Economics 259. Hughes et al 
argue that the evolutionism implicit in transaction cost approaches is inappropriate in the context of 
the rapidly changing NHS environment, which can better be understood in institutional sociological 
terms of shifts in organisational behaviour arising from changes in government policy. For a critique 
of the appropriateness of agency theory and of ‘economic reason’ in the analysis of the caring 
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arrangements that are ‘intermediate’ between hierarchy and market, such as 
management contracts, franchising, licensing, and individual contracting subject to 
regulation, might be appropriate options.*! Elsewhere the transaction cost and 
agency characteristics of internal provision by semi-autonomous agencies operating 
in competitive quasi-markets have also been examined.*” If such analyses are to be 
useful in the public services context, they need to Tecognise that governance 
arrangements can only be responsive if they are effective as well as efficient. 

If service efficiency denotes the rate at which inputs/resources are converted into 
outputs, service effectiveness concerns the extent to which objectives are achieved. 
Such objectives need to be assessed, and effectiveness evaluated, from the point of 
view of the service consumer as well as service producer.“ In respect of the 
provision of local public services, the challenge of ‘de-bureaucratisation’ and the 
quest for effectiveness exist at the levels of both local authority internal 
organisation, and the relationship of the authority to service consumers and to 
the public generally. As regards consumers, the key to responsive governance and 
to high quality, effective services lies in the integration of the inputs of a variety of 
stake-holders and the representation of their interests at the earliest stages of policy 
formation and implementation. Greater consumer involvement might be achieved 
without having to embrace contracting culture, through hierarchical 
disaggregation, devolution and de-layering, whereby local authority managers 
are located ‘closer to the consumer’. There also exists a wide range of complaints, 
satisfaction, monitoring, inspection, audit, performance ranking, chartermark and 
charterline schemes for improving services, that have nothing to do with 
contract.*> If service improvements may be made by such means, the question is 
what specific or additional benefits are conferred by the contracting process? 

An illustration of this is provided by a case study of the successful experience of 
internal contracting for housing management services in a metropolitan authority 
in 1996, conducted by my colleague Andrew Harries and myself. We found that 
council tenants were involved, through Area Contract Groups based on Area 
Committees and Tenants’ Associations, in drafting the contract specification for 
housing management. This involvement helped to create a sense of communal 
‘ownership’ of the contract standard, and ensured that the specification was 
appropriate to tenant needs. Once a draft was agreed, it was sent to all Area 
Committees where special one-day meetings were arranged to discuss the 
document. In all, some 1000 tenant comments were generated and around 75 per 
cent of these were directly incorporated in the final specification.*© This process of 


Professions of education and medicine, see J. Broadbent, M. Dietrich and R. Laughlin, ‘The 
Development of Principal-Ageat, Contracting and Accountability Relationships in the Public Sector: 
Conceptual and Cultural Problems’ (1996) 7 Critical Perspectives in Accounting 259. It is submitted 
that this critique, like that of Hughes et al, cacries less weight in the context of more mundane local 
public services, for the analysis of which economic theories appear more appropriate. 

41 n 36 above. 

42 P. Vincent-Jones, n 3 above; and more particularly P. Vincent-Jones, ‘Contract, Governance and 
Accountability in Local Public Services Provision: Stretching Our Imaginations in the Aftermath of 
CCT’, unpublished. 

43 P. Kemp, ‘Researching Housing Management Performance’ (1995) 32 Urban Studies 779, 783. 

44 For an analysis of the responsive qualities of contracting in meeting internal management needs 
within local authorities, and of bow the accounting-contracting nexus constitutes payment-for- 
performance relationships through variation, default, penalty, and monitoring arrangements, see W 
Seal and P. Vincent-Jones, ‘Accounting and Trust in the Enabling of Long-Term Relations’ (1997) 10 
Accounting, Auditing and Accountability Journal 406. 

45 P. Burkinshaw, Grievances, Remedies and the State (London Sweet and Maxwell, 1994). 

46 The remaining 25 per cent were covered by the others, or substantially re-written, or ruled out on the 
grounds of illegality. 
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‘co-production’ helped engender trust between the local authority and tenants who 
had initially been sceptical of the exercise. 

Council tenants were involved also in the process of tender evaluation. A new 
Contract Group comprising client officers, members of the Housing Programme 
Committee, and Area Committee tenants representatives was formed in 1994 to 
oversee shortlisting and tender evaluation. The eighteen tenant representatives had 
to qualify for participation in the group by attendance at training workshops, 
courses and conferences. Trial evaluation simulations were then conducted in 
which tenant representatives and councillors drafted the questions they would put 
to contractors before these were formally agreed and ‘scripted’ by officers. Further 
simulation exercises were arranged in which practice was given in interviewing 
contractors and mock bids were evaluated. Although the only contractor ultimately 
to tender was the DSO, its bid was subject to the full evaluation procedure. For the 
purposes of quality evaluation, the DSO was required to make presentations to 
councillors and tenant representatives from Area Contract Groups in each of the six 
contract areas. The bid was scored out of a maximum of 1150 marks, with 13 per 
cent (150 marks) being awarded solely by tenant representatives for the quality of 
the presentation. The general view of the tendering exercise was that, despite the 
absence of competing bidders in the final stages, the DSO had been motivated to 
produce a competitive bid which would satisfy the council’s cost and quality 
requirements. Under Phase 1 of the CCT implementation programme, six contracts 
covering approximately 6000 properties each were awarded to the DSO in April 
1996. 


Monitoring, performance problems and operational redress 


Once contract specifications have been decided and the tender awarded under 
CCT, the examination of the governance of local public services provision turns to 
management of the contractual process, and in particular to the supervision and 
monitoring of the contract and dealing with operational problems that inevitably 
arise in service delivery. The potential of contract as a responsive governance 
mechanism may again be illustrated with reference to the housing management 
contract already discussed. Responsibility for the monitoring of housing 
management services was shared between the authority client, the DSO, and 
tenants. The aim was that monitoring should be cooperative and non-adversarial. 
The ‘active-client? concept required departmental clients, budget holders and 
ultimate consumers to be regularly involved in the monitoring process. Rather than 
have a client agency monitor the contract standard on behalf of the departmental 
client and tenants, the contractor would regulate itself by producing regular 
progress reports, which would also serve to communicate problems regarding the 
contract specifications. Reports to the local authority client give details of outputs 
achieved in comparison with contract standards, and the performance of the 
contractor in managing client budgets. Monthly reports to Area Committees are 
regarded as particularly important, since they enable scrutiny of client and 
contractor activities on a regular and frequent basis. The reports include statistics 
on response times to tenants’ requests and to emergencies, time taken for 


47 The contracts were let for a three year term with the option to extend for a further two. The contracts 
were fixed price based on a management fee for the number of properties visited per month, audited 
against a monthly monitoring report. Phase | satisfied 40 per cent of the 95 per cent tendering 
requirement. Under Phase 2 a further 30 per cent involving five contracts was let in April 1997, with 
the remaining 25 per cent having to be let in Phase 3 by 1998. 
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assessments for re-housing, and numbers of repairs reported and completed. This 
information is intended to allow tenants to assess the relative performance of the 
DSO in the different contract areas. 

In this local authority, case study evidence based on interviews with Area 
Housing Managers and tenants’ representatives suggests an increase in satisfaction 
with housing management services as a result of the new contractual arrangements. 
Tenants’ expectations have been raised by the publicity accompanying CCT and by 
the availability of more specific service information; there is general awareness of 
an ‘entitlement’ to a certain standard of service as laid out in the contract 
specification. Tenants’ representatives know that the contractor’s income is 
dependent upon the quality of its performance, and that they have a role in 
assessing any improvement or deterioration. The power to censure poor 
performance on the basis of clearly established contractual standards has improved 
the accountability of managers involved in service provision. Individual officers in 
Area Offices have become more visible and personally accountable. As a result of 
new agreements with trade unions, the DSO now has dedicated teams working in 
particular areas, usually with one identifiable person as the first contact point for 
resolving tenants problems. Both client and contractor have become more sensitive 
to the finer points of ‘customer care’, even where such qualities are not explicitly 
specified in the contract documentation. As a result of the greater operational 
autonomy which has accompanied CCT, Area Managers have been able to respond 
more effectively to tenant demand in their particular areas, for example through 
weekend opening. 

Customer satisfaction surveys conducted by both client and contractor provide a 
further incentive to perform well, in addition to generating data about performance. 
The results of an annual city-wide survey are broken down by area so that Area 
Managers can use the information to make further service improvements in 

to concerns expressed. The best indication of the level of customer 
satisfaction with the new service has been provided by a general customer survey 
carried out at the end of 1996, the results of which were considered by the Housing 
Committee in April 1997. The survey is regarded as significant because it allows 
direct comparisons to be made with a pre-CCT ‘benchmarking’ exercise conducted 
in the Summer of 1995. With a response rate of 74 per cent from a sample of 5,500 
tenants polled, the later survey reveals increases in satisfaction with consultation 
arrangements and involvement in decision-making, from 61 to 84 per cent and 
from 55 fe 78 per cent respectively. Although such data should be interpreted with 
caution,“ when taken in conjunction with other case study evidence they do 
indicate that contracting may have played a part in increasing the quality of the 
housing management service in this local authority. 


Responsive and reflexive law in local public service provision 

This section analyses the responsiveness and reflexivity of law relating to 
contracting for services at three separate levels involving: CCT and the limits of 
regulatory intervention; the availability of judicial and extra-judicial remedies; 


48 sap es ab reson rai although very snl, Were ae Wetland the cages sd 


questi survey. 
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and the applicability and significance of the general law of contract. A distinction 
is maintained between materialised legislative interventions with specific policy 
aims and the more general private and public law governing transaction 
processes. 


CCT and the limits of regulatory intervention 


Applying Teubner’s analysis of juridification, autopoiesis, and the limits of 
regulatory intervention, the history of CCT can be compared to that of the internal 
market reforms in other public sector contexts. Laughlin and Broadbent“? have 
shown how the Education Reform Act 1988 and the National Health Service and 
Community Care Act 1990 represent ‘juridified’ and materialised law which 
cannot be considered reflexive. In both cases the legislation used ‘to ensure 
compliance with a particular accounting-dominated ideological and political 
approach to management’? is regarded as having overstepped the limits within 
which material law may be considered ‘good’ or effective. The regulatory 
trilemma (which the authors reduce to a ‘dilemma’”') is expressed in the 
enactments being out of step with the social lifeworlds of education and health, 
such that the breach of ‘structural coupling’ threatens the core values of these 
institutions. The disintegration of the regulated lifeworlds was prevented only by ‘a 
complex and costly ... absorption process’ whilst the ‘disintegration of the 
political masters’ became a distinct possibility.” 

With regard to local authorities, the Local Government Act 1988 and subsequent 
secondary legislation may be seen similarly as highly juridified law which posed a 
significant threat. The particularised purpose of the CCT regime has been to reduce 
the service-providing role of local authorities, for the benefit of the private 
sector, and to weaken the political power of local relative to central 
government.“ Whether intended or unintended, the effect of CCT could have 
been the ‘disintegration’ of local authorities through reduction of their role to a 
small enabling core with services provision being transferred to the private market. 
This did not happen because local authorities were successful in neutralising the 
threat posed by CCT, mainly through the adoption of strate ies of minimal 
compliance that appear to have left their ‘core values’ intact.5> Whereas in the 


a 

49 R. Laughlin and J Broadbent, ‘Accounting and Law: Partners in the Juridification of the Public 
Sector in the UK?’ (1993) Critical Perspectives on Accounting 337. In this simplified account we 
ignore Laughlin and Broadbent’s development of Habermas with respect to the ‘colonization’ of law 
by politicized accounting logic. 

50 ibid 357. 

51 ibid 345 

52 ibid 363. 

53 The policy has been supported by a regime of ‘full’ regulation, in which the functions of rule-making, 
monitoring and enforcement through the imposition of sanctions are all concentrated in the DoE — 
see C. Hood and C. Scott, ‘Bureaucratic Regulation and New Public Management in the United 
Kingdom: Mirror Image Developments’ (1996) 23 JLS 321. 

54 Council of Burope, The Role of Competitive Tendering in the Efficient Provision of Local Services, 
Local and Regional Authorities in Europe no. 49 (Strasbourg: Council of Europe Press, 1993). The 
introduction of CCT in Britain may be seen as part of the attempt by central government to weaken 
large and powerful local authorities which have never existed in such a form in most Buropean 
countries — see ibid, 4. 

55 On the otber hand it might be argued that the core values have been undermined by CCT and related 
ceatral government pressures. One of the problems with autopoietic theory concerns the empincal 
ambiguity of key concepts It might be difficult to reach a consensus on what the ‘core values’ of local 
authorities are, or on whether ‘disintegration’ has occurred in any particular instance. 
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NHS, however, the internal market experiments are widely regarded as having 
failed and have led to a retreat on the part of central government, the experience 
within local authorities of competition and contracting may on balance have been 
better. The logic of competition, accounting separateness and quasi-market 
organisation may have found a more sympathetic environment here than in other 
sectors." This logic may successfully have been ‘absorbed’ or converted to a 
purpose (the making of efficiency savings and the improvement of management) 
that was fully consistent with local authorities’ interests in their own survival at a 
time of increasing scarcity of resources, and possibly different from that which was 
originally intended by Conservative policy-makers. 

The evolution of internal contracting as a responsive form of governance within 
some local authorities has been in spite of the dysfunctional and non-reflexive 
character of the CCT programme.°’ The case for the abolition of CCT is 
strengthened beyond economic and political arguments by the reflexive failures of 
the compulsory regime. There can be little justification for substantive legal 
regulation, monitoring and control of local authority choice in the making of 
arrangements for service provision.” The lack of reflexivity inherent in the CCT 
programme has been expressed in excessive economic, legal and cultural costs. 
The cost to the state and society generally has lain in the expense not just of 
drafting highly complex legislation, but in its supervision, monitoring, and 
associated litigation. Other unmeasurable costs have been sustained through the 
conflict and damage in morale accompanying the programme. Local authorities 
(again discounting initial implementation) have been faced with high transaction 
costs in the management of client-contractor relationships, and other costs 
connected with contesting or conforming to regulations. The abolition of CCT 
must increase the likelihood that where voluntary contracting between local 
authority clients and competitive in-house agencies takes place this will be in a 
climate of responsive governance. 


Judicial and extra-judicial remedies 


It has been argued that the effectiveness of service provision may be judged 
primarily according to the adequacy with which service lems are addressed 
through rectification, complaints and monitoring systems.*? Where, however, such 
operational redress is not possible and/or where the consumer interest has been 
affected in such a way that financial compensation is appropriate, then the question 
of remedies also needs to be considered. A grievance may be described for present 
purposes as occurring wherever an administrative decision or act is perceived as 
wrong by a member of the public, whether that perception is ultimately justified or 
not.™ Where a grievance is made known to the responsible authority, the problem 
may be resolved operationally, as already indicated, or it may be articulated as a 





56 A practical reason for the difference may have to do with the absence in local government of 
dominant professional groupings as exist for bealth and to some extent for education services. 

57 Despite the apparent paradox, it is contended that there is no contradiction in the argument that 
responsive governance can develop in the context of unrefiexive law. The theoretical distinction 
between law and governance should allow this conclusion. 

58 This claim might be modified in a more dynamic analysis which focuses on the overall effect of CCT 
over time. It might be argued that responsive governance would never have evolved had local 
government not been initlally threatened by the ‘unreflexive’ legal regime. 

59 371 above 

60 See P. Birkinshaw, n 45 above, 9. 
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claim leading to a dispute requiring a formal or informal investigation or hearing, 
which may then result in the granting of a remedy. sI 

It is in respect of private legal remedies that both traditional bureaucratic and 
quasi-market arrangements (whether involving internal contracting or contracting 
out) are most vulnerable to criticism, since there is no direct contractual 
relationship between consumer and service provider upon which contractual rights 
and remedies could be based.® In relation to public law remedies, bureaucratic and 
internal contractual provision are in a similar position, with the local authority 
being subject (at least in theory) to judicial review in respect of the activities of the 
DSO in the same way as of its other employees. Administrative law, with its 
concern for procedure (fairness, due process, notice, hearings) may be regarded as 
having inherently reflexive properties.© 

There are doubts, however, concerning the responsive or reflexive adequacy of 
judicial review in cases of contracting by public bodies. There is general 
uncertainty about the scope of the contractual powers of such bodies.™ Judicial 
review may not be available for all aspects of the tendering and contracting 
process, and the form of review may be of a limited kind. Such problems have 
led some public lawyers to call for the creation of a ‘public services contract’ 
which might apply special rules to govern internal contracts that are presently kept 
away from the courts. The most fundamental problem, however, is that it is 
difficult to see how judicial review can operate reflexively in the context of 
particular and materialised law, such as that implementing CCT, that itself violates 
the basic premises of responsive law. The huge volume of case law conceming 
CCT and the progressive closure of loopholes through judicial decisions at the 
inevitable ultimate expense of tax payers are testimony to this.” 

Apart from judicial remedies, a wide range of ombudsmen, complaints and 
investigation schemes, as well as codes of practice and other forms of regulation 
adopted more or less voluntarily by local authorities, provide varying degrees of 


61 Complaints may serve a variety of functions. The purpose of a complaint may be to secure the 
rectification or redress of a problem with service delivery, or the complaint may be 
associated with a claim to some form of remedy. Public lawyers tend to adopt the latter meaning — 
sec N. Lowis and P. Birkinshaw, When Citizens Complain (Buckingham: Open University Press, 

1993). 

J. Wightman, n 6 above, 161-169. 

P. Nonet and P. Selznick, n 8 above, 108 

The Local Government (Contracts) Act 1997 is intended to allay the fears of banks and financial! 

institutions that their investments might be lost where local authorities are held to have acted outside 

their legal powers. The Act introduces a certification procedure for partnership contracts, establishing 
therr lawfulness as between the parties to the contract, and restricting the circumstances in which the 
contract may be found to be ultra views (ss 2—4). Certified partnership contracts may still be 
challenged in audit-related proceedings and in the courts through judicial review, but neither party can 
argue that the contract is unenforceable in private law proceedings (s 5). Where a public law 
challenge is successful and the contract is set aside by the court, the Act provides that compensation 

may be payable to the private contractor (s 6) 

65 P. Birkinshaw, n 45 above, 270-278. On judicial review of the contractual powers of local authorities 

ly see: S Arrowsmith, ‘Judicial Review and the Contractual Powers of Public Authorities’ 
(1990) 106 LQR 277; R v Walsall Metropolitan Borough Council, ex p Yapp and Another [1993] 92 
LGR 110 (CA). (There is even greater uncertainty over the availability of judicial review in cases 
where public services are provided by private or voluntary bodies — see R v Panel on Mergers and 
Take-overs, ex p Datafin [1987] QB 815). 

66 I. Harden, n I above, 74-75; see also M. Freedland, ‘Government by Contract and Public Law’ (1994) 
Public Law 86, for whom the issue is ‘how far government by contract is justiciable by administrative 
or public law’ (100). The concern is that ‘we do not yet seem to have a legal framework which 
recognises or is fully capable of regulating either the process of contractualisation or the new kinds of 
relations it creates’ (104). 

67 see P. Vincent-Jones, n 3 above. 
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formal and informal redress of grievances. Many of these extra-judicial 
processes, whether undertaken in response to legislative or other central 
government instruction, may enhance reflexivity where they succeed in providin ng 
forms of redress that are more accessible or appropriate than judicial remedies. 
Constitutional lawyers have been at pains to point out in recent years the important 
role of extra-judicial redress. Birkinshaw has stressed that: 


In many cases, judicial review may not be an appropriate vehicle to protect the public 
interest and other safeguards may be better suited. This is especially so where what is 
required is not a challenge to legality but a public participatory mechanism.” 


The law of contract 


As has already been indicated, the private law of contract has no direct role to play 
in the governance of internal contractual relationships due to the DSO’s lack of 
separate legal personality. Contractual legal norms become directly important only 
in transactions between authority clients and external private sector contractors. 
The role of law in conflict resolution’! might appear therefore to be limited, here as 
in other internal contracting environments such as the NHS. On the other the 
legal function of providing ‘congruent generalizations of expectations’’~ is 
performed irrespective of whether the contract is external or internal. The process 
of contract planning and tendering is carried out with meticulous attention to legal 
norms (for example regarding provisions for termination and liquidated damages) 
due to regulations designed to encourage competition and because the local 
authority cannot be certain that a private contractor will not win the tender. 
Further evidence of the indirect influence of legal norms is apparent in the 
legalistic attitude of some local authority managers. Internal clients and contractors 
may resort informally to legal norms even when these are technically inapplicable. 
A clear example was provided in the early years of CCT in the building cleaning 
contract in one of our case study authorities.” A dispute arose concerning the 
client agency’s strict interpretation, which the DSO claimed was overzealous, 
unfair and unreasonable, of monitoring and penalty provisions in the contract. The 
dispute became so intractable that it had to be settled by the Authority’s chief 
executive in a formal internal arbitration. Not only were the standards of natural 
justice observed in the procedure for the submission and hearing of claims by both 
sides, but the central platform in the DSO’s case turned on the technical contract 
law argument that the financial deductions resulting from monitoring and the 
issuing of default notices were not based on reasonable pre-estimates of loss, and 
were therefore unenforceable as penalties. 74 Here the lack of responsiveness in the 
client-contractor arrangements for service provision led to an ‘inflationary spiral’ 
of conflict,” which the authority then attempted to resolve (unreflexively) through 


68 P. Birkinshaw, n 45 above, 1—9 

69 Such processes may themselves be subject to judicial review: ibid, 246-280. 

70 P. Birkinshaw, ‘By Command of Her Britannic Majesty’s Government: Let There Be Government by 
Contract’, paper presented to conference on The Constitutional Implications of Participation, 
Sheffield University, 9-12 September 1997, 22. 

71 G Teubner, n 14 above, 273. 

72 ibid, following Luhmann. 

73 Foc a more detailed discussion see P. Vincent-Jones and A. Harries, n 3! above (1996a), 196-197. 

74 The contractors specifically relied on Lord Dunedin’s summary of the law distinguishing liquidated 
pry crc in Dunlop Pneumatic Tyre Co Ltd vy New Garage and Motor Co Ltd [1915] AC 


75 Me ‘aa. and N. Roth, i dda the Lumited Effectiveness of Legalistic ‘‘Remedies”’’ (1993) 
Organisation Science 36 
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an application of legal reasoning that was wholly inappropriate to the social system 
in which the dispute occurred. The dispute signalled the failure of the ‘hard’ client- 
contractor split in this authority, and marked the recognition of the need for more 
responsive governance arrangements that would avoid the need for formal and 
expensive disputes resolution.76 

The general law of contract will continue to be directly relevant in the increasing 
number of cases in which functions are outsourced to the private market, or are 
discharged through partnership, shared ownership or other hybrid arrangements. 
The reflexive governance of such contractual relationships depends not just on the 
law of contract and its associated Jegal norms but on a wide range of economic and 
extra-legal normative conditions.” This serves to reinforce the by now trite socio- 
legal observation that in the majority of private sector business transactions the role 
of law in governance is relatively marginal. 


Responsiveness and reflexivity: further implications 


The impending abolition of the highly substantive and particularised CCT regime 
will result in the removal of a significant element of unresponsiveness in present 
state regulation. It remains to be seen whether the less prescriptive requirement of 
Best Value which is to replace overt compulsion meets the criteria of responsive 
and reflexive law, or whether it too might be said to overstep the limits of 
‘effective’ regulation.” Regardless of the fortunes of CCT or the nature of its 
successor, there might appear to be reflexive deficits in present contractual 
arrangements. It could be argued that the law relating to internal contractual 
provision is not sufficiently responsive, in the sense that contractual legal norms 
control neither the relationship between client and contractor, nor that between the 
local authority and public consumer of services. In both cases, access to the courts 
for the resolution of private disputes is denied. In particular, remedies for the 
consumer in respect of poor client or contractor performance are limited by the fact 
that the obligations contained in the primary contract are not legally enforceable. 
As has been seen, there might also be reflexive deficits in the generally more 
widely available administrative law remedies. 

Arguments in favour of the extension of legal remedies® might be contested, 
however, on two grounds. First, increased legalisation may have dysfunctional 
consequences if ‘structural coupling’ is breached and regulatory limits are 
exceeded. Here it is sufficient to note, without passing judgment on this claim, 
that the ultimate explanatory value of the theory of autopoiesis in the analysis of 
such concrete phenomena remains unproven, and that there are problems in 
particular with applying notions of ‘core values’, ‘disintegration’, and ‘structural 
coupling’. Nevertheless, it seems sensible to maintain a degree of scepticism - 
about the prospect of increasing legalisation in the present context. As Nonet and 
Selznick argue: ‘Formal accountability can suffocate institutions, paralyse 


76 P. Vinceat-Jones and A. Harries, n 31 above (1996a), 197-200. 

TI P. Vinceat-Jones and A. Harries, ‘Partnership and Cooperation in Contracting Out Local Authority 
Refuse Collection Services: A Case Study’ in L. Montanheiro et al (eds) Public and Private Sector 
Partnerships in the Global Context (Sbeffield: Pavic Publications, 1995) 632-648. 

78 S. Macaulay, ‘Non-Contractual Relations in Business: A Preliminary Study’ (1963) 28 American 
Sociological Review 55. 

79 P. Vincent-Jones, n 5 above 

80 eg n 66 above. 
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energies, and hinder problem solving, thus aggravating instead of controlling 
incompetence.’® 

Second and more importantly for present purposes, the case for legal reform may 
underestimate the relative importance of the governance dimension in the delivery 
of effective and satisfactory public services. As has been seen, it is widely 
acknowledged that in many public service contexts resort to the courts may not be 
necessary for the protection of the public interest, and other safeguards may be 
better suited: ‘Here litigation is not the appropriate forum and the concern is really 
one of open government’. 2 The repetitive and relatively mundane nature of many 
local public services, which are attended by little risk of the type of harm that 
would warrant formal judicial intervention, serves to increase the importance of the 
governance aspect.®? The lack of legal remedies and safeguards needs to be 
considered in the context of the adequacy of the overall process whereby services 
are delivered. A high quality service that is well administered and managed should 
meet consumer needs and be able to handle and rectify everyday problems without 
grievances having to be formally articulated, or the need for formal redress or 
remedies. The solution to many difficulties lies in good administration and 
consumer involvement in the processes of service planning and delivery, rather 
than in the formal legal accountability and remedies that might be available before 
courts of law at a later stage.** Here it is important to emphasise the particular 
nature of the type of local public service that has formed the focus for the present 
paper. Whilst neither the private nor the public interest appear to require better 
access to the courts for consumer redress in the case of many routine local 
authority services, the analysis might be different in respect of (for example) 
primary health, or social and community care. 

More generally, the present discussion of responsive and reflexive law and 
governance might cast an interesting light on the attempt by contract scholars to 
develop a more ‘relational’ basis for contractual analysis in response to 
deficiencies in the classical law. Arguments in favour of the introduction into 
English law of more cooperative norms (good faith, fair dealing, and so on) of a 
type that are increasingly recognised in other jurisdictions might be assessed 
according to the criterion of reflexiveness.*’ Debates surrounding the highly 


81 P. Nonet and P. Selznick, n 8 above, 107. 

82 P Birkinshaw, n 70 above, 24. 

83 An obvious distinction may be drawn between services such as refuse collection and buildings 
cleaning, and housing management, in which the consumer interest may be more seriously affected by 
defective performance (for example concerning refusal of eligibility for council housing) 

84 The main issue concerns what forms of sanction or incentive are necessary to facilitate performance. 
These may be administrative or operational rather than legal/contractual. With respect to private law, 
‘why on earth should the user relation be conceived as a contract?’ — Wightman, n 6 above, 167. 

85 See generally D. Campbell and P. Vincent-Jones (eds), n 31 above; S. Deakin and J. Michie (eds), n 3 
above, . 


86 See generally chapters by R. Brownsword, D. Campbell, and H. Collins in S. Deakin and J. Michie 
(eds), n 3 above; J. Beatson and D. Fnedmann (eds), Good Faith and Fault in Contract Law (Oxford: 
Clarendon Press, 1995); and H. Collins, The Law of Contract (London: Butterworths, 1997). 

87 On the implications of good faith requirements in consumer contracts of regulations implementing the 
European Consumer Protection Directive 1994, see G. Teubner, ‘Legal Irritants: Good Faith in British 
Law or How Unifying Law Ends Up in New Divergences’ (1998) 61 MLR 11, 12: ‘When a foreign rule 
is imposed on a domestic culture ... it is not transplanted into another organism, rather it works as a 
fundamental irritation ... it irritates law’s ‘“bunding arrangements” ... it is an outside noise which creates 
wild perturbations in the interplay of discourses within these arrangements and forces them to reconstruct 
internally not only their own rules but to reconstruct from scratch the alien element itself’. Although 
neither reflexivencss nor autopotesis feature prominently in Teubner’s argument here, the underlying 
analysis in terms of the need for continental good faith norms to be both adapted to English legal culture 
and matched with the domestic ‘production system’ appears consistent with autopotetic theory. 
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restrictive English doctrines of privity and consideration and the need for their 
relaxation or reconceptualisation might also benefit from such an assessment. With 
regard to privity, the ‘inconvenience, injustice, anomaly and unpredictability’? of 
the traditional strict approach are obvious indicators of lack of responsiveness, and 
of disjunction between legal doctrine and the requirements and reasonable 
expectations of business communities. An alternative legal framework for dealing 
with disputes arising between parties in ‘network’ contracts, in which the privity 
requirement would not apply, might be seen as having positive reflexive benefits in 
increasing predictability, convenience and justice.®? Such a legal framework would 
give recognition to the fact that capitalist production is in reality organised through 
networks of transactions (as in supply chains and industrial districts) characterised 
by relations of dependence and inter-dependence.” 

A related point is that whilst relational contracting has been interpreted as 
referring mainly to business transactions,°' the concept of responsive governance 
broadly construed extends explicitly beyond this nexus to include relationships with 
external consumers and other stakeholders.’ Although this observation applies 
obviously to local public services, it might also be relevant in the context of private 
sector services where ultimate consumers and other parties have interests in the 
manner and form in which services are provided. Whilst ‘relationality’ describes a 
positive quality of business relationships, responsive governance connotes 
adequacy in a much broader and potentially more socially inclusive sense. With 
regard to local ‘public’ services, the focus in any final evaluation of which 
institutional form is best should therefore be on the impact of different hierarchical, 
market or hybrid arrangements on the multi-party relationships and interests 
involved in provision and consumption.” The relational features of trust and 
cooperation need to apply to relationships with ultimate consumers and citizens, as 
well as between purchasers and providers. As Barnes and Prior have argued: 


Public services function both at an individual level (in the face to face interactions between 
providers and users through which services are produced and consumed) and a collective 
level (in the aggregate social outcomes that are the outcomes of public services and in which 
people have an interest as citizens) ... Institutions should be generating trust at both levels.” 


88 J. Adams and R. Brownsword, ‘Privity and the Concept of a Network Contract’ (1990) Legal Studies 
12, 25. 

89 «ibid, 25 and 36-37. Turing back to public service provision, it might be tempting to argue oa 
analogy that the absence of privity should be no bar to consumer redress for breach of a contract 
enforceable by a local authonty client. This argument should be resisted, however: the sectors are not 
strictly comparable, and the governance dimension is of far greater importance in public services 
provision. 

90 cf H. Collins (1997), n 86 above, 304. Such legal reform would require sensitive implementation 
according to autopoietic theory because the economic system ‘will recognise as valid only economic 
and not legal norms .. legal norms are external noise which it will filter and reconstruct in 
accordance with its own rationality of efficiency’, J. Black, n 15 above, 45. 

91 See og D. Campbell and D. Harris, ‘Flexibility in Long-term Contractual Relationship: The Role of 
Co-operation’ (1993) 20 Journal of Law and Soctety 166. 

92 Macneil analyses a variety of consumer as well as business transactions, but again relationality refers 
to a dyadic rather than any broader relation — I. Macneil, ‘Contracts: Adjustment of Long-Term 
Economic Relations under Classical, Neo-Classical, and Relational Contract Law’ (1978) 72 
Northwestern University Law Review 854 

93 The argument that responsiveness in this overall sense is what is important is analogous to the 
principal focus of ‘critical’ corporate governance in the private sector — see D. Campbell, ‘Towards a 
Less Irrelevant Socialism: Stakeholding as a Reform of the Capitalist Economy’ (1997) 24 JLS 65; 
generally see S. Deakin and A. Hughes (eds) Enterprise and Community: New Directions in 
Corporate Governance (1997) 24 JLS (Special Issue). 

94 M. Barnes and D. Prior, ‘From Private Choice to Public Trust: A New Social Basis for Welfare’ 
(1996) 16 Public Money and Management 51, 54. 
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Because of the public nature of these services, multi-party trust may be more 
difficult to achieve with an external provider whose motive is the making of profit 
than with an internal contractor which remains part of the local authority. 


Conclusion 


This paper has argued that the theoretical concepts of responsive and reflexive law 
and governance may usefully be applied in both the analysis of different 
arrangements for public services provision, and the evaluation of the future 
potential of internal quasi-market contracting. Although the theoretical framework 
has illuminated a variety of practical issues, the difficulties involved in developing 
rigorous and in-depth analyses around notions of reflexiveness, responsiveness, 
and particularly autopoiesis, have been recognised. While the general significance 
of the autopoietic perspective is plain, it is doubtful how much the detail of this 
theory, with its lexicon of ‘structural coupling’, ‘perturbation’, ‘disintegration’, 
‘core values’ and ‘trilemmas’, really adds to the explanation of regulatory 
successes and failures other than metaphorically and at a high level of abstraction. 
With specific regard to contract, the persisting challenge for socio-legal analysis 
remains how to elucidate the connections between doctrinal, normative and 
economic aspects of contractual relations, and explain the ‘limits’ of law and legal 
interventions, in different private and public sector contexts. 

The substantive argument of the paper has been that contracting between local 
authority clients and internal providers may under appropriate conditions 
contribute to effective and responsive public services. The benefits of contracting 
both within the local authority and in its relationship with external consumers and 
citizens derive, given responsive governance arrangements, from the reciprocal 
form in which the principal client-contractor relationship is cast. Contracting 
operates as a device for the planning and delivery of services through the allocation 
of responsibilities and entitlements that may serve as the basis for the subsequent 
management and adjustment of relationships. Contracting may also provide an 
open, transparent and accountable mechanism for the organisation of relations 
amongst a variety of parties with interests in service provision. The key to 
responsiveness is the participation of stakeholders at every stage of the process 
from service specification and contract formation through to monitoring, 
adjustment and problem resolution. Such positive responsive features might be 
more difficult to achieve through other planning mechanisms. Given these 
potential benefits and the continuation of efficiency pressures and public 
expenditure restrictions under the Government’s new regime of Best Value, there 
may be a future for the local internal contracting state. 

The contribution of quasi-market contracting to the attainment of responsive- 
governance should not be exaggerated, nor should the obstacles to this 
achievement be underestimated. In some cases hierarchical or market ordering 
(with or without regulation) may be preferable. In other instances ‘hybrid’ 


es | 
95 Despite the volume of ‘relational’ doctrinal and empirical research on contract, the role of legal norms 
in orienting practical transacting behaviour and the very meaning or meanings of ‘contract’ remain 
Opaque, at least to this writer. For example, Macneil’s account of the ‘common contract norms’ of role 
integrity, reciprocity, planning, consent, solidarity, interests (restitution, reliance and expectation), 
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arrangements involving partnership companies combining private and public 
constituencies may be the best option. In any particular circumstances the 
advantages of internal contracting in terms of responsiveness need to be weighed 
against the disadvantages. By introducing an element of competition, internal 
quasi-market contracting has the potential to include the consumer’s interest in 
economy and efficiency in a more transparent way than is possible under direct 
hierarchical provision. This form of arrangement may also avoid the probity 
problems that can arise with public-private sector partnerships, where ‘the lines of 
accountability can become blurred where a local authority has a minority interest 
and equity is bought and sold in the company.’”° Against this, there is the issue 
with the award of contracts to in-house agencies concerning the extent of 
competition with the private sector, and the realisation in practice of the efficiency 
benefits that competition is supposed to promote.” 

Where internal quasi-market arrangements are adopted, the contractual form is 
not a magic solution but a vehicle, whose effectiveness may (as in the case of 
housing management) depend ultimately on the political process, and on the 
quality of the representation of consumer and citizen interests. Nonet and Selznick 
have pointed to the danger that participation can undermine as well as support 
institutional efficacy, and that the more articulate voices in a community may 
drown out the weaker, less visible, or more passive publics: ‘As institutions are 
opened to their constituencies they become more vulnerable to imbalances of 
power in society ... A Sober look at this image reveals the risks as well as the 
promise of pluralism’. The present analysis of local authority governance 
suggests, nevertheless, that the greater burden in the achievement of greater 
responsiveness rests with political, democratic and participatory rather than strictly 
legal processes. 


96 Local Government Information Unit, ‘The Abolition of CCT and the Achievement of Best Value’, 
LGIU Consultation Paper, February 1997, 5. 

97 Given the relative lack of development of many of the markets for CCT services, together with the 
protective attitude of most local authorities and their ability to avoid the spirit of CCT by favouring 
DSOs in the tendering process, the existence of real market contestability under CCT is open to 
question. Nevertheless, competitiveness has tended to be assured by the possibility of private sector 
penetration, and by the financial pressures on local authorities and the general climate of employee 
insecurity created by compulsory tendering. In the UK as in the United States, estimated savings from 
market testing or competitive tendering are similar to those claimed for contracting out — see M. 
Trebilcock, n 36 above, 20: ‘... Where public sector agencies are required to compete with the private 
sector ... productivity differences often largely disappear.” This point has a bearing on the 
significance of the adoption of internal contracting as a means of avoiding public procurement 
regulations, since these impose competitive tendering requirements only where the decision has been 
taken to contract out services — see Services Directive 92/SO0/EEC; Public Services Contracts 
Regulations SI 1993/3228. 

98 P. Nonet and P. Selznick, n 8 above, 102-103. In the case of council housing management, for 
example, there is a fundamental problem concerning the representativeness of tenants’ organisations 
Tenant representatives are predominantly middle-aged, retired or unemployed white people with their 
own agenda regarding status, power, and the maintenance of privilege. For a more detailed discussion 
see P. Vincent-Jones and A. Harries, n 39 above. 
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The Government’s Plans on Civil Justice 


Michael Zander* 


The Labour Government’s plans for reform of civil justice and of legal aid were 
announced by the Lord Chancellor, Lord Irvine of Lairg, in his keynote address at 
the Law Society’s Annual Conference held in Cardiff on Saturday 18 October 
1997.' In summary, the package of reforms of civil justice proposed by Lord 
Woolf? was to be implemented; there was to be a radical shake-up of legal aid and, 
in particular, legal aid for most money claims would be abolished on the ground 
that even poor people could be expected to make conditional fee agreements. Lord 
Irvine’s 3, speech was given just two days before the publication of the Middleton 
Report. Sir Peter Middleton, a former r Treasury mandarin, had been asked by Lord 
Irvine to conduct a lightning review* of the existing reform proposals on civil 
justice and. legal aid and to advise. His 83-page report broadly endorsed the Woolf 
package. It also endorsed many of the plans for reform of legal aid proposed by the 
previous Government, including in particular, a system to achieve control of 
overall expenditure." 

The writer has consistently opposed the Woolf reforms,° though that critical 
position has been a somewhat lonely one. By contrast, the Labour 
Government’s plans for reform of civil legal aid have been widely criticised 
by lawyers’ and consumers’ bodies alike. This note is an assessment of the 
Government’s proposals on civil justice.’ In these reforms the Government is 
simply adopting the ongoing work on implementation that was put in hand by 
the previous Lord Chancellor Lord Mackay, and that was continued by Lord 


* Law Department, London School of Economica. 


1 The importance of the speech was emphasised by the fact that it was issued first not in Cardiff to legal 
correspondents, but in London to political journalists. The speech is to be found on the Internet at 
bttp//www.open. gov.uk/Icd/indec. htm. 

2 Lord Woolf's proposals on ‘Access to Justice’ (referred to below collectively as ‘Woolf’), were made 
tad a Doce cer oe the Final Report in July 1996, both available from the 
Lord Chancellor’s Department (LCD). They are also available on the Internet at: http:// 
Sew chia elf ie cde bias "For detailed coverage see (1995) 14 Civil JQ 231 and 
(1996) 15 Civil JQ 273. 

3 ‘Review of Civil Justice and Legal Aid’ (referred to below as ‘Middleton’), available from the LCD. 
For a summary see Legal Action, December 1997 8-9. 

4 He was appointed in May 1997 and was asked to report by the end of 

5 For reactions to the speech see Law Society’s Garette, 20 October 1997 18-24; Legal Action, 
December 1997 4, 8-9 and Legal Action Group, ‘Government Policy on Legal Aid and the Middleton 
a dre ar November 1997. 

6 See especially Michael Zander, ‘The Woolf Report: Forwards or Backwards for the new Lord 
Chancellor?’ (1997) 16 Civil JQ 208. For Lord Woolf's response see ‘Medics, Lawyers and the Courts’ 
(1997) 16 Civil JQ 302 and for the writer’s rejoinder see ‘Woolf on Zander’ (1997) 147 New LJ 767. 

7 There are, however, many related topics that for reasons of space cannot be addressed property or at 
all. For instance, although some of the recommendations of the Middleton Report are referred to, no 
attempt is made to evaluate the Report as such. The Government’s proposals on legal aid and 
contingency fees will be the subject of a note by the author in a forthcoming edition of this journal. 
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Irvine whilst Sir Peter Middleton was at work.® By the end of 1997 the only 
significant statements of Government policy on legal aid, other than the speech in 
Cardiff, were the Lord Chancellor’s contribution to the five-and-a-quarter-hour 
House of Lords debate on Civil Justice and Legal Aid on 9 December 1997° and 
that of his Parliamentary Secretary, Geoffrey Hoon MP, in the equivalent five-hour 
debate in the House of Commons on 21 November 1997.'° The Government 
published a further Consultation Paper, ‘Access to Justice with Conditional Fees’ 
in March 1988. 


Reform of civil justice 


It is unlikely that any current reader of this journal will be unaware of the gist of the 
Woolf reform package: small claims jurisdiction to be increased; a Fast Track 
expedited procedure for medium heavy cases; a Multi-Track for bigger and more 
complex cases; judicial case-management to bang heads together and to move things 
along; insistence on time limits; new unified rules; penalties in costs orders for 
unreasonable conduct of litigation; a more cooperative, less adversarial, approach to 
the role of the expert — and indeed generally in civil litigation. It is hardly surprising 
that the package has attracted such widespread support. It sounds eminently sensible. 
To oppose it appears downright curmudgeonly. My opposition to the Woolf package 
has been based on the belief first, that it will not achieve the two principal objectives 
of reducing cost and delay, and, that to the extent that it does, it would be at the 
expense of justice. I take the main items in the package in turn. 


Increase in the jurisdiction of small claims 


It is now the case that the great majority of defended actions in the county court are 
dealt with under the special procedure for small claims.'' The small claims 
jurisdiction started in 1973 at a modest £75. Since then it has been increased five 
times. In 1991 it was £1,000. Lord Woolf proposed that the limit should be raised 
from £1,000 to £3,000 with the single exception of personal injury (PD) litigation 
over £1,000 and that was done in January 1996. If no problems were encountered 
with the rise to £3,000, Lord Woolf thought it should be extended further to £5,000. 

Middleton proposed that PI claims should no longer be treated as an exception. 
The limit for PI cases should therefore be raised to £3,000. The Lord Chancellor 
rejected this but thought that the general small claims limit should be raised to 
£5,000. In his speech he said that very small PI claims were appropriate for the 
small claims procedure but that higher value ones were not: 


Claims of this value [involving amounts of over £1,000] may involve more serious injuries. 
They need careful investigation of a kind not appropriate to small claims. They require the 
professional assistance of lawyers. 


8 Reflected in a whole slew of Consultation Papers on: Judicial Case Management for the Fast Track 
and Multi Track (July 1997); Civil Procedings Rules (July 1997); Costs (August 1997); the Small 
Claims Procedure (November 1997); Clinical Negligence cases (November 1997); Multi-Party 
Situations (November 1997); Specialist Jurisdictions (December 1997); Security for Costs (December 
1997); Service of Process Abroad (December 1997); and Judgments and Orders (December 1997). 

9 HLDeb vol 584 cols 42-117 9 December 1997. 

10 HCDeb vol 301 cols 531-606 21 November 1997 
11 In 1996 there were some 94,000 small claims cases, which represented over 80% of all county court 
defended cases (Judicial Stanstics Cm 3716 1997 Table 4.7). 
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The same argument could however be said to apply to many other legal disputes 
that are now within the small claims system such, for instance, as housing disrepair 
cases, and to many that would be within it if the limit were raised to £5,000. Every 
increase in the jurisdiction of the small claims limit risks depriving some litigants 
of the help of lawyers simply because their costs cannot be recovered from the 
other side. If it is legitimate to exclude PI cases involving amounts of over £1,000, 
the raising of the general level from £3,000 to £5,000 is open to this concern. On 
the other hand, it seems from research that many litigants with experience of 
ordinary county court trials would prefer a more informal hearing. ! 

Professor Baldwin’s research shows that at the least lay people using the small 
claims system need legal advice: 


The writer has concluded that, without preliminary legal advice about the legal validity of 
their case, it is unrealistic to expect lay people to put forward a properly argued legal case at 
a hearing ... What is needed is competent legal advice long before the hearing starts. ? 


From many points of view the small claims system seems to work tolerably well. !* 


But one disappointment i is that a high proportion of cases are brought by businesses 
rather than individuals'> and that the individuals who use the system are rarely the 
poor.'® Another, is that litigants who use the system face difficulties in getting 
judgments executed which, according to Professor Baldwin, are so serious ‘that 
they threaten to undermine the small claims procedure itself’ .'” 

Professor Baldwin’s study of the experience of litigants in the small claims 
system compared with that of litigants in the ordinary county court suggests that 
the experience is qualitatively different and better. But he argues that it would be 
simplistic to use this as evidence to support further upward extensions of the small 
claims limit. ‘In the writer’s view, the point is eventually reached where the Do-It- 
Yourself approach will offer a solution that is unacceptably crude’.'® But the recent 
increase to £3,000, he suggests: 


has so far been effected relatively painlessly and continues to provide a standard of justice 
... that most litigants regard as acceptable. While the kind of rough-and-ready methods 
employed by district judges in dealing with small claims may trouble legal purists, they do 
- hot, it scems, greatly concern the parties themselves .. . Not many regard the more formal 
procedures of ‘open court’ adjudication as appropriate for claims at this level. 


12 Professor John Baldwin’s recent study for the LCD compared the responses of litigants in ordinary 
county court cases with that of others in small claims cases When the ‘open court’ litigants were 
asked whether they would have liked the procedure to be more informal, 52 per cent were enthusiastic 
about the suggestion, and another 26 per cent were sympathetic; 11 per cent were lukewarm and 10 
per cent were hostile to it. (J. Baldwin, Monitoring the Rise of the Small Claims Limit: Litigants’ 
Experiences of Different Forms of Adjudication, Lord Chancellor s Department Research Series, No | 
1997 27.) 

13 ibid 5. 

14 See generally National Audit Office, Handling Small Claims in the County Courts, HC 271 March 
1996 and J. Baldwin, Small Claims in the County Courts in England and Wales: The Bargain 
Basement of Civil Justice? (Oxford: Clarendon, 1997). 

15 Until recently the figures always showed well over half of all plaintiffs were businesses, but this 
seems to be changing A sample of 2,563 small claims cases dealt with in 1996 showed that 51 per 
cent of plaintiffs and 65 per cent of defendants were individuals: Baldwin, n 12 above 94 

16 ‘Most of the people who were contacted in the studies discussed in this report, as well as in the earlier 
small claims investigations, were articulate, socially competent individuals. Of litigants in peid 
employment, almost 70 per cent (and a rather higher proportion of plaintiffs) were in professional or 
managerial occupations.’ ibid 74. 

17 J. Baldwin, ‘Enforcing small claims judgments’, Consumer Policy Review, vol 7 November 
December 1997 194. See further Baldwin, n 14 above 151-152. 

18 n 12 above 73. 

19 ibid 75. 
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The principal reason for satisfaction with the small claims system identified by 
Professor Baldwin from his interviews with litigants was relief from concern over 
costs. He does not however venture an opinion as to whether an increase in small 
claims jurisdiction from £3,000 to £5,000 would be equally acceptable. 


The Fast Track for cases up to £10,000 


The Fast Track with its expedited procedures will apply to most cases involving 
amounts between the small claims limit and £10,000. The Lord Chancellor 
announced in his speech that he would be consulting as to whether the limit should 
be raised to £15,000.7' There are various reasons to be worried about the Fast 
Track concept. 

First, one of the chief objectives of the Fast Track is to reduce delay. If delay is 
reduced by a slight degree, it is neither here nor there. If, however, delay is 
decreased by a significant degree, there is an obvious risk that justice will not be 
done because lawyers may not have time to do the work that needs to be done on 
the case. Artificially to restrict Fast Track cases to 30 or so weeks from the time of 
the allocation decision may deprive many litigants of the chance to have their cases 
handled properly. In response to this concern Middleton said ‘I do not accept the 
argument that limitations on the procedures that parties can currently adopt would 
reduce the quality of justice. Justice does not depend solely on an exhaustive 
decision-making process. Timeliness and affordability are equally aspects of 
justice.’”* That no doubt is the case. But it does not follow that it makes sense to 
squeeze most cases involving amounts of between £3,000 and £10,000 into a tight 
time frame with little regard to the needs of the individual case. The Procrustean 
bed of the Fast Track timetable may cause more injustice than the delays of the 
present system. 

Second, Woolf proposed that in Fast Track cases costs should be fixed according 
to the degree of complexity and amount at stake. The principle is that, although 
there is no attempt to assess costs in the individual case, it somehow works out on 
the basis of swings and roundabouts and costs overall are reduced. Whether this 
would have the desired result depends on many variables. One obviously is 
whether the actual figures sensibly balance the swings against the roundabouts. 
Would lawyers overall be getting paid more than now or less than now in such 
cases or about the same? Adrian Zuckerman calculated that, after adding all the 
allowed exceptions, the actual fixed costs figures proposed by Woolf would not be 
much lower than current costs*> — and the signs are that the figures will end up 
being higher still.” 


20 ibid 
21 In the House of Commons debate, Geoffrey Hoon stated that if the Fast Track had been in 
in the previous year, some | 1,000 cases would have been handled in that system: n 10 above col 534. 
He did not say how many would have been included if the lmit had been £15,000. 
22 n3 above 21, para 2.20 (emphasis supplied). 
23 Lord Woolf appears to have had no data regarding delay in county court cases other than a crude 
overall average figure. For such data see Zander, n 6 above (1997) 16 Civil JQ 208, 222, n 38 and 
accompanying text. 
Final Report, n 2 above 47-48. 
‘Lord Woolf's Access to Justice: Plus ca change ...” (1996) 59 MLR 773. 
The LCD has commissioned research into Fast Track costs, based on hypothetical cases, from the 
Institute of Advanced Legal Studies. 
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If the fixed costs are the same throughout the country, how does one deal with 
the sizeable regional variations in cost levels? Does that not guarantee 
remuneration that will represent too many swings in some areas and roundabouts 
in others? Yet to have fixed costs that vary from region to region is a recipe for 
confusion. Middleton was sufficiently worried about the difficulties of setting fixed 
costs and the current absence of information on which to base sensible decisions2” 
that he recommended that introduction of the fixed costs regime be postponed until 
the Fast Track system had been settled in. But the Lord Chancellor was not 
persuaded and intends that fixed costs be part of the Fast Track system from the 
start. 

Another critical question is whether appropriately fixed costs would really bring 
down the cost of litigation — as opposed to merely allowing the unsuccessful 
defendant (often, effectively, an insurance company) to pay less by way of costs. 
Woolf recognised that fixed costs would not necessarily prevent lawyers from 
charging their own clients more. But he hoped that restricting the amount that 
could be recovered from the loser would result in lawyers not charging their own 
clients more. It is difficult to see the basis for this hope, other than wish fulfillment. 
Moreover, there is nothing to prevent the economically stronger party from 
spending whatever it wants on the case. Fixed costs as proposed by Woolf, 
Middleton and the Government only control recovery of costs from the other side. 


Judicial case management 


One of the central features of the Woolf proposals — perhaps its single most 
important feature — is judicial case management (JCM) which would apply in 
varying degrees to both the Fast Track” and the Multi Track. The problems of 
JCM include the following. First, it tends to generate more rather than less work by 
the lawyers — and therefore higher costs. In his Interim and Final Reports this 
was not recognised by Lord Woolf. He does now, belatedly, accept it.?! 

Second, JCM by its nature involves significant front-loading of costs. But 
most of the cases on which costs are front-loaded would have settled anyway. 
The additional costs generated by JCM in those cases are therefore completely 
wasted unless it could be shown that there are compensating benefits in the form 
of earlier or ‘better’ settlements. But that cannot be shown. Indeed, research 
shows that JCM does not even reduce costs in cases that end up with a contested 


La 

27 „Setting costs at an appropriate level will not be casy. If they are too high, the average cost of 
litigation will not fall to reflect simpler procedures; if they are too low, lawyers will be reluctant to 
take fast track cases, or they will charge additional fees that a successful chent could not recover from 
his or her opponent. Given the wide degree of regional variation of costs, a simple national scale is 
unlikely to be sufficient. And ıt is doubtful whether the Government has at present the necessary 
knowledge or expertise needed to set these fees.’ n 3 above 29-30, para 2.43, 

28 ibid para 2.46. As an alternative, Middleton proposed his own solution under which inter partes costs 
at the end of the case would be based oa the lower of two figures agreed between the parties and their 
lawyers at the start of the case: ibid pera 2.45. 

29 Middleton suggested that the major study of JCM by the RAND Institute of Justice was irrelevant to 
the Fast Track because it would operate only standardised procedures (n 3 above 20, n 8). But that is 
not Lord Irvine’s view. In his 18 October 1997 speech be said: “The strength of the Fast Track will be 
the strong judicial control imposed on the progress of cases. The responsibility to be put on the judges 
is » 


30 This crucial point is clearly demonstrated in the massive study of judicia! case management by 
RAND. For details of this study and full references sec Zander ‘How does judicial case management 
work?’ (1997) 147 New LJ 353 and 539. 

31 In his Gee Lecture Lord Woolf said: ‘While I favour the greater case management which is now 
possible I recognise that case management does involve the parties in more expense.’ n 6 above, 314. 
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trial.°* If that is right, one major structural support of the Woolf edifice 
collapses. 

Third, JCM massively increases discretionary decision making by judges. This 
will mean a consequential massive increase also in inconsistent judicial decisions. 
Lord Woolf’s and Sir Peter Middleton’s suggestion that judicial training will deal 
with this problem is wholly unrealistic. Far from dealing with it, judicial training 
will hardly touch the problem.” 

Fourth, JCM will not work unless there is an efficient IT system and the judges 
and court staff are trained to use it. One can safely predict that there will be serious 
shortcomings in regard to both supply of the equipment and training of the 
personnel (not to speak of their aptitude for the task). ad 

Fifth, JCM will e more judges, especially at the level of district judges,” 
and more court staff. It is very unlikely that they will be appointed in sufficient 
numbers.?” 

Sixth, JCM will be costly. The Lord Chancellor’s Department has not published 
any estimate of the costs of implementation. Lord Woolf never attempted to cost 
his proposals but thought that, broadly, his reforms would be paid for by increased 
efficiency produced by his reforms. Middleton estimated that some £8—-10 million 
would be needed over two years for pump-priming. 38 Senior Master Turner, an 
assessor on the Woolf team and a strong apone of the Woolf reforms, has 
suggested that both these views are unrealistic. my view, Turner is more likely 
to be right than Woolf or Middleton. 

Seventh, JCM is based on the theory that the judge knows best not only in regard 
to the ultimate decision on the facts and the law but also in regard to the pre-trial 
preparation and processing of the case. This theory is very questionable. The judge 
comes into the case briefly and is expected to make snap decisions on pre-trial 
issues on slight information. He will often get it wrong and the more so if his main 
emphasis is in hurrying things along on the hypothesis that lawyers tend to drag 
things out. 


Penalties for failure to keep to time-limits 


Another central feature of the Woolf package is penalties for non-compliance with 
time-limits imposed by the courts on lawyers or litigants or both. The new element 
would be not the time-limits, but insistence that they be adhered to through 


32 SSAA ET eee a ee 

33 See further M Zander, ‘Consistency in the exercise of discretionary powers’ (1996) 146 New LJ 1590. 

34 See for instance the sobering warnings of Senior Master RL Turner, ‘Middleton — the cloud with 
the silver lining?’ (1997) 147 New LJ 1727, 1734: ‘CASEMAN is an excellent record system with 
which the county courts will be provided, but I have my doubts whether it can cope with anything but 
the simplest case management. The High Court needs a sophisticated computer system and we have 
yet even to write the software. The QB Masters’ Computer Diary has taken two years to develop and 
still we have problems with it .. . Yet without a proper and reliable system, case management as 
envisaged by these Rules is not possible.’ 

35 For some relevant calculations see the Report of the Bowman Committee, Review of the Court of 
Appeal (Civil Division) 1997, 131-137 A note on the Bowman Review by J. Jacob appears below, 
390, 

36 Senior Master Turner has stated: ‘I estimate we shall need 50 per cent more staff at the counters of the 
courts.’ n 34 above 1734. 

37 ee A E O aa a S 

do everything on a shoestring and then blame those whom they have under-esourced.’ ibid. 

38 n3 above 62, para 4.32. See also his Annex D — ‘Costs and Benefits of the Civil Justice Reforms’ 
101-104 — proposing a model for analysis of the overall impect of the reforms. 

39 n M above 1732. 
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rigorous enforcement. Middleton was even more scornful than Woolf of the 
traditional laissez faire approach to time-limits: ‘The present attitude to these 
penalties is astonishing to an outsider. No one seems to expect them to be applied 
... This is an extraordinary aspect of the existing culture, and one that has to 
change.’ The purpose of penalties, Middleton stated, is to deter — ‘But this 
means that they must be enforced’.*! 

In my view this approach is bound to fail because it is based on a fundamental 
misunderstanding of the nature of the problem. Certainly, in some cases lawyers 
fail to keep to deadlines because of remediable organisational shortcomings, or 
conscious ‘games playing’ and in a proportion of such cases a realistic threat of 
penalties would keep the lawyers up to the mark. But more often, the reason for 
failure to keep to time-limits is not remediable shortcomings but rather the 
ordinary problems of real life.** The deadline is missed because the expert’s report 
is not delivered on time or because the staff doing the work are inexperienced or 
because of pressure of work. To impose penalties on the lawyer (or worse, on the 
litigant) for reasons that are effectively not going to be remedied is both unfair and 
useless. Moreover, the penalties will be applied inconsistently and often the 
penalty will be wholly disproportionate. There will be many successful appeals. 
The decisions of the Court of Appeal will likewise be inconsistent — which will 
generate even more appeals.*? The fact is that judges and court officials simply do 
not know enough about what is happening in solicitors’ offices for them to be 
regarded as a credible source of authority on detailed timetabling for the mass of 
cases. 

In proposing the widespread and frequent use of penalties to enforce the mules 
Lord Woolf is ignoring the wise words of Sir Jack Jacob: 


The admonition by Lord Justice Bowen that ‘courts do not exist for the sake of discipline’ 
should be reflected in the principle that rules of court should not be framed on the basis of 
imposing penalties, or producing automatic consequences for non-compliance with the rules 
or orders of the court. The function of rules of court is to provide guide-lines not trip wires 
and they fulfil their function most where they intrude least in the course of litigation.“ 


Lord Woolf’s approach makes a fetish of minor procedural rules. 


New rules 


The Woolf reforms involve new rules of court and a complete new set of Practice 
Directions. Great efforts are being made to cast the new rules in plain English. 
Whatever may prove to be their advantage, it will take many years and a great 
deal of litigation to establish their meaning. Senior Master Tumer has warmed: 
“The Law Reports of the 1880s and the 1890s suggest that it took some 20 years 
for the wrinkles to be ironed out of the 1883 Rules.’*° Given the many entirely 
new concepts embraced by the new rules and the abandonment of ‘well tried 
“legal language” which at least has been refined and defined over the past 


40 n3 above 27 para 2.35. 

41 ibid para 2.36 

42 The only empirical study of the reasons for delay is that done for the LCD in 1974 by KPMG Peat 
Marwick. For details see Zander, n 6 above (1997) 147 New LJ 767, 769. It was not mentioned in 
either Lord Woolf’s Interim or the Final 

43 For cases illustrating such inconsistency see Zander, n 6 above (1997) 16 Civil JQ 208, 214-215 

44 Note of Reservation to the Report of the Committee on Personal Injunes Litigation Cmnd 3691 
(1968) 151-152, para 2. 

45 n34 above 1728. 
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century’ it may take even longer this time. To what extent this exercise will 
overall prove to be a benefit to litigants must at this stage be regarded as doubtful. 


Conclusion 


Insofar as the issues raised here received any response from either Lord Woolf or 
Sir Peter Middleton, I believe that the response has been inadequate and 
unconvincing. But, be that as it may, the Lord Chancellor’s decision is to go ahead. 
So the proof of the pudding will now be in the eating. In his Cardiff speech Lord 
Irvine said of the Woolf reforms, ‘The responsibility to be put on the judges is 
great. They must not fail because the public will believe that the judges have failed 
if the reforms fail’. My own view is that if the reforms fail, the chief responsibility 
will be that of the minister who decided to implement them — namely, the Lord 
Chancellor. 

What is clearly vital is proper research so that the effects of the changes can be 
effectively monitored. The Lord Chancellor’s Department, to its credit, has 
commissioned such research.*” It is to be hoped that the research will have the 
access, the resources and the scope to test the many questions that will need to be 
addressed. It is to be hoped equally that there will be time to collect enough factual 
information about the present position to permit proper evaluation of the effects of 
the changes.*® That will be affected by how much time there will be before 
implementation. 

Lord Irvine announced in his Cardiff speech that implementation of Woolf will 
commence in April 1999 — instead of October 1998 as had been the plan of his 
predecessor Lord Mackay. Whether even this amended timetable is realistic must 
be regarded as questionable. Senior Master Turner has made out a convincing case 
for his prediction that implementation is unlikely to take place before the year 
2000.“ But this is a mere detail. The real question is whether these reforms will 
basically make things better or worse. I believe that overall they will make things 
significantly worse. 





46 ibid. 

47 Prom Professor Hazell Genn of University College, Loodon. 

48 For an assessment of the information already available and of what is needed sec Tamara Goricly, 
‘Evaluating the Woolf Reforms. obtaining baseline data on the cost and length of civil litigation’, 
Research commissioned by the LCD March 1997. 

49 n 34 above, 1727. One major stumbling block was the laborious task of drafting the new rules of court 
and Practice Directions. 
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The Bowman Review of the Court of Appeal 
Joseph M. Jacob* 


The Bowman Review of the Court of Appeal (Civil Division) was commissioned by 
Lord Mackay and given a general welcome by Lord Irvine.' It is the last of the reports 
collectively known as the Woolf Reforms.? It contains 146 recommendations. Its 
style and intent are at one with the earlier reports. It is heavy on recommendations 
and light on argument. Its purpose is to pave the way for managerial judging, if need 
be, to replace adjudication. At first sight the absence of debate is disturbing: after all, 
are we not used to a world where proposals for reform are accompanied by a detailed 
examination, even analysis, of problems? The answer is that Bowman, like Woolf, is 
not intended to aid mere reform. They talk expressly and beguilingly of a change of 
culture. This too is deceptive. These reforms are not intended to build on or alter or 
adapt the Old World. The reports hardly argue the case for change. Indeed it is 
difficult to see how that could be done within the assumptions of the old ways. The 
language and the syntax and the grammar are all new. These reforms herald a New 
World. It owes little to the past, and what debt there is cannot be explained in any 
brief note.? One merely has to look at some of the recommendations in Bowman to 
see the magnitude of the shift from the traditional functions of the Court:* 


e Recommendation 59: the system of supervising Lords Justices with 
responsibilities for monitoring cases, giving directions and liaison with lower 
courts should be developed and evaluated.5 

e Recommendation 63: there should be legally qualified staff in the Civil Appeals 
Office able to: inter alia undertake ad hoc research for the Master of the Rolls, 
Lords Justices and the Registrar, write notes or summaries for the assistance of 
the court; discuss procedures with litigants and their representatives. And note 


* Law Department, London School of Economics 


1 See Press Statement 3 December 1997 at http:/Awww.open.gov.uk/Ied/justice/bowman4.btm. It is 
referred to below as The Review. 

2 See: Lord Chancellor’s Department, General Issues Paper, 1987; The Review Body on Civil Justice, 
Final Report Cm 394 1988; The Heilbron and Hodge Report, Civil Justice on Trial — The case for 
change (Law Society and Bar Council, 1993); Woolf, Access To Justice — Interim Report 1995; 
Woolf, Access To Justice — Final Report 1996; Woolf, Access to Justice, Draft Civil Proceedings 
Rules 1996; and Middleton, Review of Civil Justice and Legal Aid 1997. In addition to the 
consultation on the Interim Report, there are ten or so consultation documents oa various aspects of 
the final proposals and draft rules. It is currently intended that the whole, including the changes to the 
Court of Appeal, will be implemented in April 1999; see the Lord Chancellor’s Speech to the Law 
Society 18 October 1997. The seeds of the current spate of changes were ın place before the 1990s. 
See eg Sir John Donaldson, The Litigation Letter April 1983. 

3 Tim Murphy, The Oldest Soctal Science? (Oxford: Clarendon Press, 1997) accounts for much of the 
New Legal Order, but not in the language of the Old. His achievement is to find an explanation in the 
social sciences as a whole. It does no justice to the sophistication of his argument merely to say that 
he traces a transformation from government as adjudication, via the growth of reliance on statistics, to 
adjudication as administration. For example, bringing time and motion studies to the court, the 
Review said that on a sample basis ‘the judicial effort required out of court ... should be assessed and 
recorded’ (ch 11 para 13) and see generally under the heading ‘The need for better information’, ch 11 
paras 8-17 and eg 145. 

4 This note leaves aside discussion of litigants in person and some of the more technical questions 
relating to listing and case management. 

5 See Practice Direction (Skeleton Arguments and Case Management) [1997] 1 WLR 1535, 1536-7. 
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also recommendation 64, judicial assistants should be employed on a temporary 
basis to assist the members of the court and the Civil Appeals Office. 

e Recommendation 94: one member alone of the court that heard the case should 
normally deliver a reserved judgment. This is to be combined with a 
development of the type of approach used in Bannister v SGB plc & Ors® 
and Greig Middleton v Napthali Denderowicz.’ 

e Recommendation 90: it should be possible for an appeal to be decided on the 

alone; and, recommendations 89, there should be time limits on oral 
argument and 103, the balance of judicial time should lean more towards reading 
and Jess towards sitting in court. 

e Recommendation 37: where specialist knowledge of law, procedure or subject 
matter is an advantage the constitution should usually include one or two members 
with the appropriate specialist knowledge; but the constitution should not usually 
consist solely of specialist members. This should be read with recommendation 34, 
there should be a power to appoint lawyers of outstanding distinction as academics 
or practitioners to sit as members of the court on occasions. 

e Recommendations, 13, 15 and 24: the requirement for leave to appeal should be 
extended to all cases, and the court should issue guidance to lower courts as to 
when leave should be granted.® 


Liaison with lower courts 


The Practice Direction (Skeleton Arguments and Case Management) of 1997° 
designates 11 members of the court as supervising Lords Justices. Their function is 
to oversee appeals within specific areas. This is to be done by three devices. 
Although more than has been done before, the first two are unremarkable: to monitor 
the flow of cases and to give directions, including general directions about specific 
types of case.!° The last expands the ambit of the court. It is to liaise ‘with lower 
courts and their judges so that particular problems which might require the attention 
of the CA are identified at an early stage.’ It should be read with the Master of the 
Rolls’ proposed power where he thinks fit to direct that appeals go to the Court of 
Appeal instead of some lower tribunal, discussed below in relation to the proposals 
on leave. These supervising Lords Justices should be considered alongside the 
activities of the Judicial Studies Board. It itself is supervised by a Lord Justice." 
There is a managerial not adjudicatory link between the Court of Appeal, the County 
Courts and in-house training scheme of the Judicial Studies Board.'? 


6 [1997] 4 All ER 129 It ts also on the Internet at http//www.open.gov.uk/Ied/bann797.btm. 

7 [1997] 4 All ER 181 but see the Internet version at http//www open.gov.uk/Icd/greig htm. 

8 See Smuth v Cosworth Casting Processes Ltd, Practice Note [1997] 4 All ER 840. 

9 Seon 5 above. 

10 The Review ch 6 paras 51 and 52. 

11 In Ashworth v Mckay Foods, The Times 16 November 1995, Bingham MR suggested that, even under 
the then existing law, the Board should consider whether a national practice should be recommended 
for courts, by taking a proactive management role, to circumvent the rigours of the County Court 
Rules Ord 17 r 11, see below, ‘The Style of Judgments’. 

12 See Kate Malleson, ‘Judicial Training and Performance Appraisal: The Problem of Judicial 

' (1997) 60 MLR 655. The managerial role of the New judges makes it so unremarkable 
that tbe Human Rights Bili will not come into force until they have been trained, see ‘Questions and 
Answers, The Human Rights Bill and the Lord Chancellor’s Department’, at bttp/Avww.open.gov.uk/ 
lcd/echr htm. The managerial role of the higher judiciary is also shown by section 5 of the Civil 
Procedure Act 1997, the power to make Practice Directions in the County Court. It is, in effect, called 
in. Before the Act, different county courts made different directions. Now the power formally lies 
with the Lord Chancellor and in reality with the judge to whom he has delegated it, the Head of Civil 
Justice, advised no doubt by the Lord Justice with responsibility for liaison with the County Courts. 
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Previously the Court of Appeal was at the apex of an adjudicatory structure. 
Under the new arrangements some of its members have become the heads of a 
hierarchical system designed to administer the law. Crucially, previously the Court 
of Appeal could talk to lower courts only through the appellate process. What it 
could say depended on the vagaries of individual parties bringing an appeal. Under 
the new system that medium is still available but it is to be supplemented. Private 
dispute and private interests alone are not to determine what the members of the 
Court of Appeal do. 


The support staff 


It is commonplace that the introduction of administrative systems creates the need 
for support staff, and the more complex the system the greater the numbers and 
variety of jobs that are created. Until the Supreme Court Act 1981, the Court of 
Appeal had no administrative help beyond that provided by the clerks to the Master 
of the Rolls and the Lords Justices. Under that Act the Registrar of Civil Appeals 
was established. '? By the time Bowman was appointed there was a Civil Appeals 
Office with four sections. '* Of most relevance to the current discussion is the work 
of the ‘Civil Appeals Office Lawyers’.'> ‘The Senior Lawyer’ now leads these. 
The Registrar is different. He is a judicial officer, something akin to a Master in the 
High Court.'® The Office Lawyers are there to aid the members of the Court. 
Among their public functions is vetting all appeals to ensure that they are valid and 
in proper form. The aid they give goes beyond that. It includes general aid in case 
management and, for computer storage and analysis, summarizing details of issues 
of fact and law. They undertake ad hoc legal research for the court. They also 
prepare a ‘bulletin which is a digest of pending appeals and recent decisions of 
interest to the Lords Justices (and which will in future probably be published to the 
profession)’.'’ Bowman recommended that, in addition to all this, they should be 
able to ‘make directions as to the future progress of cases, advise other staff and 
litigants on points of jurisdiction’ and otherwise to ‘discuss procedures with 
litigants and their representatives’. 

These Office Lawyers are full-time members of the court staff. Bowman also 
recommended placing on a permanent footing the practice of appointing Judicial 
Assistants. It was begun apparently on an experimental basis in January 1997. 
They are described as ‘young, newly qualified barristers and solicitors, working on 
a part-time basis two and a half days a week’ for three months or a legal term or so. 
Amongst their functions is legal research for the Lords Justices.'? We are told that 





— 

13 Supreme Court Act 1981, s 88 and Sched 2 para 9. The office followed a recommendation of the 
Scarman Working Party on the Court of Appeal, December 1978. 

14 See Supreme Court Practice 1997, The White Book, pera 59/1/9 

15 Established following the report of R.A. Venne on ‘Lawyers in the Civil Appeals Office’ 9 June 1989, 
itself following an unpublished and apparently now unavailable Report prepared by Purchas, Dillon 
and Mustill LJJ. 

16 See Supreme Court Act 1981, s 58 giving him amongst others power to make interlocutory orders. 
The Review, ch 6 para 14, explained his judicial and administrative functions. 

17 The Review, Appendix 8 para 9. í 

18 The Review ch 6 paras 55-8 recommendation 63. And see Appendix 8 ‘History of Legal Support.’ 

19 The first reference to them appeared in the ‘Media Summary’, but not the judgment, in Bannister v 
SGB pic & Ors, n 6 above, discussed below. See the Lord Chancellor’s website at http:// 
www open. gov.uk/icd/ord17sum htm. It is possible that this is loose journalism intended to refer to 
the Office Lawyers. If Judicial Assistants were doing this work, ıt goes beyond the description offered 
in Bowman 
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at any one time, there have been up to 12 Judicial Assistants. These appointments 
thus begin to bring English practice into line with that in, for example, the United 
States and Australia. There are, however, difficulties, which Bowman does not 
touch. It is unclear what steps have been taken to ensure that their distribution is 
fair as between their employing firms of solicitors and sets of chambers. This is 
necessary because of the advantage in employing someone with inside knowledge 
of the ways of the Court. So also there is no discussion of the need for open 
competition for these posts most obviously in relation to sex and race 
discrimination but also in other ways as well. The reference to Judicial Assistants 
being ‘young’ already indicates a bias against mature entrants into the profession. 
There is no reference in Bowman to their pay. One hopes that this does not indicate 
a return to the days when newly qualified members of the profession had to fund 
themselves or rely on their families. 


The style of judgments 


Bowman recommended that where judgment is reserved only one should be 
given. 20 Jacob has worried that this ‘may have the effect of greatly posun 
the development of English jurisprudence in all areas of the law’.? 
warned of other dangers. He spoke specifically about the House of Lords but his 
remarks are applicable to the Court of Appeal. There were, he said, two objections 
to the single judgment. First, ‘[mJerely to read someone else’s essay induces 
superficiality and intellectual laziness.’ Secondly, the single opinion is a 
misfortune because commonly it avoids a clear statement and sometimes sentences 
acquire ‘almost statutory authority’. Mann concluded that it is unlikely that the 
English judge would welcome the continental type of judgment. That, he said out 
of his experience in comparative law, requires ‘very specific training in presenting 
the facts, the issues, the reasoning and the conclusions.’ The difference lies in the 
charismatic judge of the common law and the functionary administrator of the 
civilian systems.?3 ‘(Judges of the Court of Appeal [may] appear to be striving for 
anonymity which i is the characteristic feature and failure of all continental courts 
and chambers’.”* It is true that the United States habitually uses the single 
judgment, but it has a different character from the one Bowman is proposing. 5 It is 
a judgment that takes longer to achieve because those who agree to it attend to its 
detail. Bowman is not seeking greater clarity or precision. On the contrary, he is 
seeking greater expedition. 

In Roberts Petroleum Ltd v Bernard Kenny, Lord Diplock told us: “The primary 
duty of the Court of Appeal on an appeal i in any case is to determine the matter 
actually in dispute between the parties’. 26 The type of approach used in Bannister v 


20 Beyond telling us that reserved judgments occur in between 25 and 35 per cent of cases, that they 
normally ought to be delivered in 42 days, and that it is not necessary for all the judges or counsel to 
attend, there is no supporting argument See The Review ch 7 paras 47—49. 

21 Sir Jack Jacob, The Fabric of English Civil Justice (London: Stevens and Sons, 1987) 220 And see 
Lord Reid’s celebrated defence of multiple judgments ‘The Judge « as Law-Maker’ (1972) 12 Journal 
of the Soctety of Public Teachers of Law 22 

22 F.A. Mann, ‘Reflections on the English Civil Justice System’ (1983) 2 Civil Justice Quarterly 320, 
328-330 See also F.A. Mann, ‘The Single Speech’ (1991) 108 LQR 519-521. 

23 See Basil Markesinis, ‘A Matter of Style’ (1994) 110 LOR 607. 

24 Jacob, n 21 above 220. 

25 The same is true of the previously single judgment (the advice) of the Privy Council. 

26 [1983] 2 AC 192, 201. 
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SGB ple & Ors and Greig Middleton v Napthali Denderowicz”’ throws doubt on 
that simple and hitherto uncontroversial statement. It suffices to say that in an 
endeavour to cut delay in litigation a new County Court rule, Ord 17 r 11 was 
introduced.”* It had the effect of automatically striking out a very large number of 
actions. The facts of these cases do not concern us. There are several points of the 
judgments that are worthy of note. 

First, both judgments are expressed to be ‘the judgment of the court to which all 
three members of the court have contributed equally’. There is none of the usual 
lead judgment with the others merely concurring. The court was moving to the 
continental style, which Mann said they would not welcome. Secondly, particularly 
in Bannister, the court was in unusually scathing mood about the terms of the rule 
and the manner of its introduction: “This lamentable history surely provides an 
object lesson of the reasons why draconian new rules should not be introduced into 
litigation practice without being first submitted to a widespread and appropriately 
critical consultation process’.”? Thirdly, in Bannister the court selected a number 
of appeals out of more than a hundred outstanding. The others were invited to settle 
on the basis of what was said in that case. From the evidence of the law report, 
there was no special order for costs and in particular no means of sorting out the 
distribution between those cases decided and those settled. Fourthly, Bannister was 
the first judgment to be placed on the Lord Chancellor’s website. 

None of this was perhaps wholly exceptional. In Greig Middleton, however, the 
court did some strange (but no doubt understandable) things. The case itself 
concerned the residue of the appeals which had not settled after Bannister. Again, 
the judgment was placed on the Internet. By this time the court had realised that 
dual publication on paper and the Net caused problems of citation, by page and 
printout from the Net. The fifth point to note is therefore the order that Bannister as 
published should be replaced by a ‘revised version’, where the paragraphs were 
themselves numbered. Having got itself to this second edition, the court went on: 


It also seemed to us that it would be very much more convenient if we were to incorporate 
into the original text of our judgment ... corrections and clarifications [arising out of further 
consideration of the appeals], and we have directed that it is this revised version of our 
judgment in Bannster, as clarified and corrected, which should appear in any official law 
report. 


The sixth point to note is the structure of the judgments. The ‘main text’ of 
Bannister is concerned 


to resolve outstanding problems, and also to provide in a single judgment a comprehensive 
restatement of existing authority. It should then be unnecessary in future to refer to any 


c 
27 See n 6 and n 7 above. See also: Aral v Ford Motor Co Lid [1994] 4 All ER 720 and Ridehalgh v 
Horsefield [1994] Ch 205, where a similar approach was adopted concerning the application of the 
jurisdiction to make wasted costs orders. The judgment there was expressed to be of the court as a 
whole but different members wrote different sections. 

Initially by SI 1989 No 2426. The rule was greatly enlarged by SI 1990 No 1764. 

At para 15 and see paras 1.4 and 23.1. 

The judgment was also placed on FELIX, the judges’ electronic bulletin board. There was a lament 
that this country was not ‘in the same happy position as Australia, whore the administration of the law 
is benefiting greatly from the pioneering enterprise of the Australasian Legal Information Institute 
(AUSTLID, we would have been able to make this judgment immediately available in a very 
convenient electronic form to every judge and practitioner in the country without the burdensome 
costs that the distribution of large numbers of hard copies of the judgment will necessarily impose on 
public funds.’ There was no mention of bow AUSTLII is funded. The Courts Service Website at 
bttp-//www.open.gov.uk/courty/court/cs_home.htm is increasingly adding judgments and other 
information. House of Lords decisions appear elsewhere on the Web. 


31 Paragraph 1.3. 
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earlier authorities on this topic. We hope that the adoption of this strategy will bring some 

order to the chaos which exists at present.” 

The individual decisions in the cases being decided are not reached until what 
the judgment in Greig Middleton calls the ‘schedules’. Greig Middleton itself is 
divided into 9 ‘sections’, 2—5 of which are the amendments to Bannister and which 
are not reprinted in the hard copy versions of the report. Section 9 briefly reports 
the application of Bannister to a number of cases decided by a two-judge court, 
which had sat between the two hearings and have nothing otherwise to do with the 

s decided by that three-judge court. 

To be brief, this is not what Lord Diplock said in Roberts. None of this is the 
language of adjudication. This style shows little concern for the matters actually in 
dispute between parties. It is administration and in the language of bureaucracy. It 
is the purposeful and express creation of rules, not as previously to justify a 
decision settling a dispute between parties but rather to guide the profession as to 
its future conduct. It is decision-making that sharply divides macro from micro 
issues, for example the main text in Bannister from its schedules. So too, there is 
the re-writing of Bannister and the surely extra-legal order that it shall be 
published in its amended form. There is scarcely a whisper of Young v Bristol 
Aeroplane.” The reference to ‘any official law report’ begs some questions about 
what such a document might be. It suffices to say that Butterworths, the 
commercial publishers of the All England Reports, have dutifully complied and 
that the Internet only contains the second edition of Bannister. Space prevents the 
development of the idea but in an adjudicatory or even traditional system collective 
memory requires records of what there was. A bureaucracy only requires the 
capacity to recall that which might be useful in the present or the future. The 
former is necessarily historical, the latter avowedly practical. 


Orality 


Bowman recommends that: it should be possible for an appeal to be decided on the 
papers alone (with advantages to the parties in costs); there should be time limits 
on oral argument; and, the balance of judicial time should lean more towards 
reading and less towards sitting in court.” It is often said that orality and its 
associated adversary style (leading to adjudication) are fundamental to the English 
common law. This is no mere matter of procedure. It relates to legal technique. It, 
alongside the multiple judgment, is the means by which the English common law 
develops. It is, in that contrary way of the law, the device by which we achieve 
stability and movement.” As Karlen says of the United States where legal life has 
been more textual for a very long time, ‘the American doctrine of precedent is such 
that a decision is never beyond the reach of challenge in a new lawsuit.” 





32 Paragraph 1.6. 

33 There is a statement that the corrections only applied to obiter dicta. On the other hand, those without 
access to the now censored text of the first edition have no means of checking whether this is so. It 
does however contain passages such as: ‘Because of uncertainties which have been expressed to us, 
we wish to expand paragraph 5.2 of our judgment ... by deleting the last six lines of that paragraph 
and substituting the following text.’ The printed version of Greig Middleton does not contain even 
this, 

34 Recommendations 90, 89, and 103. The Review ch 7 paras 38—46. 

35 Seo Lord Reid n 21 above. 

36 D. Karlen, ‘Appeal in England and the United States’ (1962) 78 LQR 371, 387. 
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What is not commonly remarked on is just how far and for how long, the English 
trial at first instance has moved from the oral adversary system.” More recently, 
by the use of skeleton arguments and similar means, the Court of Appeal itself has 
moved away from total orality.” Leggatt LJ has defended the practice.” He 
distinguished communicating uncontroversial information (the relevant facts and 
law) to the court, from actually arguing a case. But he conceded: ‘[a]lthough no 
records have been kept, it is comparatively uncommon for the members of the 
Court [having read the skeleton arguments] to change their minds about whether to 
dismiss or allow an appeal’*° Mann anticipated this. He said: ‘[t]he danger is that 
in course of time we reach the position prevailing on the continent where it is a 
very great exception that the oral “argument” (which hardly ever occurs) succeeds 
in changing judicial views formed as a result of “pre-reading” ... A compromise 
between the English and the American/continental procedure is ... impossible ... 
The suggestion that, having read all the papers, including the skeleton argument, a 
judge is still capable of keeping a truly open mind is no more than an illusion.’*! 


Specialist constitutions 


Lord Devlin was no friend of specialist judges. As he put it: ‘the [trained] self- 
informed judge is a product of the inquisitorial and not the adversary system’.*” 
And, 


[t]o make a judge an expert on his own in any subject is to move the doing of justice from 
the court to the chamber and to draw the blinds. To give him a background understanding 
unshared with the Bar is to admit experts as well the parties to the chamber, but to leave the 
parties without effective counsel.*? 
He argued: ‘[e]verything that goes into the judge’s mind ... is seen to goin... itis 
subject to the advocate’s comment.’ In particular he was objecting to the Judicial 
Studies Board but his remarks are equally applicable to the selection of Judges in 
particular cases on grounds of their expertise. By contrast, the Tax Law Review 
Committee of the Institute for Fiscal Studies argued that, at least in relation to tax 
matters, judges should be familiar with the building blocks of the subject. To have 


es es 

37 One thinks of the Summons for Directions, the access to wntten hearsay evidence, the pressure to rely 
on witness statements, and the use of written expert evidence; see Cyril Glasser, ‘Civil Procedure and 
the Lawyers — The Adversary System and the Decline of the Orality Principle’ (1993) 56 MLR 307. 
In different vein, see also Peter Goodrich, ‘We Orators’ (1990) 53 MLR 546, reviewing B. Vickers, Jn 
Defence of Rhetoric (Oxford: Clarendon Press, 1988) And see also Markesinis, n 23 above. The 
Committee on Supreme Court Practice and Procedure, Final Report Cmd 8878 (1953) the Evershed 
Report, considered the merits and demerits of the US appellate system, including the procedure on 
appeal, the reading of papers before bearing and other matters, paras 568-601. 

38 The movement began, as did so much else with Evershed, n 37 above, see RSC (No 2) SI 1955 No 
1885. For more recent developments see Practice Direction [1989] 1 WLR 281, Practice Direction 
[1990] 1 WLR 784 and Practice Direction [1995] | WLR 1191 (skeleton arguments) and the 1997 
Practice Direction n 5 above. See also Lord Evershed, The Times 23 March 1962, cited in Karlen, n 
36 above, 380-381. 

39 Leggatt LJ, “The Future of the Oral Tradition in the Court of Appeal’ (1995) 14 Civil Justice 
Quarterly 11-16. He does not discuss the problem Lord Diplock mentions in Yorke (MV) Motors v 
Edwards [1982] 1 WLR 444, 446-448 that the skeleton argument itself may become too 

tative. 

40 ibid 15. 

41 n 22 above (1983) 334-335. For a comparison see Karlen n 36 above. 

42 See Lord Devlin, The Judge (Oxford: OUP, 1979) 37. 

43 ibid 46. 

44 ibid 23. 
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to explain them ‘does nothing to enhance the courts’ reputation in the commercial 
world’. 

Bowman has selected a middle course, which should satisfy neither side. His 
recommendation is that ‘where specialist knowledge is an advantage the 
constitution should usually include one or two members with the appropriate 
specialist knowledge, but the constitution should not usually consist solely of 
specialist members.’*’ It is important, he said speaking of a relationship that has 
not hitherto existed, ‘that a non-specialist should be able to challenge the 
specialists and make them justify their approach.’** Hitherto, outside their 
corridors, judges’ pronouncements have been to the world, they have never had to 
explain their conduct to each other. This is a relationship of a bureaucratic team, 
with each responsible for the others. One doubts also that those who favour 
specialist judges will be impressed with the notion that if a non-specialist sits in an 
area of specialism for three weeks it ‘will allow him or her to develop a greater 
familiarity with an unfamiliar area.“ By Devlin’s account, there is no room for 
the Court to do its own research. The parties’ advocates must say all that needs to 
be said. We have, however, seen that the Court is already employing (at public 
expense, at least in relation to the Court’s Lawyers) staff to do research, on one 
view, behind the parties’ backs. 

We have already seen that the supervising Lords Justices aided by their support 
staff, will be able to group or cluster cases to heard together or seriatim. We have 
also noted the likelihood that judges’ minds will be made up on the basis of the 
papers submitted. To these two provisions a third must be added. It is 
recommended that ‘constitutions’ of the Court (benches, as they used to be 
known) shall stay together for longer than the current three weeks. Such would aid 
the collegiality of the Court. The effect will also be to re-enforce the notion that the 
bench will determine appeals with closed or partly closed minds. Those who do the 
listing will, in effect, be deciding the appeals.” 

These are, no doubt, matters of degree. Bowman has a more worrying 
recommendation. He suggests that ‘there should be a power to appoint lawyers of 
outstanding distinction as academics or practitioners to sit as members of the court 
on occasions.’>! The difference between judges and practitioners on the one side 
and academics on the other is that the former are largely dispassionate about what 
the law should be. Academics, on the other hand, even when armed with 
universally recognised knowledge and respect, commonly have a thesis to profess 
or, put crudely, an axe to grind. The proposal is not that people should be taken out 
of the academy and put into the Court of Appeal on a permanent basis. It is that 
they should be taken out for particular cases. No safeguard can be imagined that 
can prevent the appearance that those who form the lists and choose such 
academics will have done so to re-enforce the decision on the appeal which was 





44 ibid 23. 

45 The Tax Law Review Committee of the Institute for Fiscal Studies, Interim Report on the Tax 
Appeals System, November 1996 para 10 12. I am grateful to Judith Freedman for bringing this view 
to my attention 

46 This is no return to the pre-1934 position when the Court was divided into a chancery and a common 
law bench. 

47 Recommendation 37. 

48 The Review ch 5 para 19. 

49 «bid ch 5 para 20. 

50 See Lord Mackay of Clashfern, ‘The Lord Chancellor in 1990s’ (1991) 44 Current Legal Problems, 
241, 247. 

51 Recommendation 34 
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made before the hearing. There is no way that justice, as we have known it, can be 
seen to be done. The only way it will be done under this new regime is to re-define 
it as something more abstract than the settlement of the dispute between parties: to 
regard it instead as something to be managed. 


Jurisdiction and the leave requirement”? 


Any modem legal system has to balance finality? with the need for review of the 
trial court.>* In Bowman's view there should be only one appeal and that 
proportionate to the issues in dispute.°> Very often it will not be to the Court of 
Appeal." Bowman is concerned to cut down appeals to the Court of Appeal, 
particularly those as of right. In doing so he follows an established path.>” 
Generally, leave will be required. There are, of course, to be significant exceptions 
to this limitation to its work. The Court should hear cases where there is an 
important point of principle or practice or there is some other special reason. So 
also when the Master of the Rolls directs that in certain cases or groups of cases 
giving rise to the same or similar issues, appeal should lie direct to the Court. 
Maybe also there will be a scheme (not necessarily publicly funded) to assist 
parties in bringing appeals on points of general public importance which would 
otherwise be considered by a lower court but which are allocated to the Court of 
Appeal.** 

This new ‘by leave only of the Court of Appeal’ looks more like the House of 
Lords as we have known it. In Re Wilson Lord Roskill said that the grant or refusal 
of leave did not imply disapproval or approval of the decision in the court below.’ 
On the contrary the decision (whìch is commonly made without giving reasons) 
relates to matters beyond the parties and to matters, we would now say, relating to 
the administration of law generally. ® 

A suggestion in Lord Woolf’s Final Report is worthy of note. He thought that, 
for example, the Law Commission perhaps represented by the Treasury or Official 





53 The Ampthill Peerage Case [1977] AC 547 per Lord Wilberforce 569 and Lord Simon of Glaisdale 
575-576. In this case there was an attempt to re-open an order made in 1923. See too Mulholland v 
Mitchell [1971] AC 666 per Lord Hodson 674-675; Snell v Unity Finance Lid [1964] 2 QB 203. 

54 See Lord Donaldson's Review of the Legal Year 1989-90, unpublished, extracts in (1990) 140 NLI 
1569 cited in J.A. Jolowicz, ‘Court of Appeal or Court of Error?’ [1991] CLJ 54. 

55 See the forecast In Neil Andrews, Principles of Civil Procedure (Loadon: Sweet and Maxwell, 1994) 491. 

56 There has never been an appeal on facts from county court decisions in Small Claims, see Afzal v 
Ford Motor Co Ltd n 27 above per Beldam LJ at 724. When the procedure was introduced in 1973 the 
limit was £75. It bas now been raised to £5,000, a figure only small in relation to the fees of some 
lawyers. In connection with the right to appeal, it is instructive to read Evershed n 37 above at pares 
554-555. Bowman's recommendations 24 and 25 (ch 4 paras 26-37) are that appeals in fast-track 
cases (defined, in the Woolf Final Report as amended by the Lord Chancellor’s Speech to the Law 
Society, as amounts in dispute up to £15,000) should be beard quickly and locally by a Circuit judge 
where the caso was beard by a district judge and by a puisne judge where ıt was heard by a Circuit 
fudge. Appeals should not be by way of a complete re-hearing. 

57 Eagil Trust Co v Piggott-Brown [1985] 3 All ER 119, 121 per Griffiths LJ; Practice Direction [1990] 
3 All ER 981; RG Carter Ltd v Clarke [1990] 2 All ER 209; Daisystar Ltd v Town & Building Society 
[1992] 1 WLR 390, 394 per Lord Donaldson of Lymington MR. 

58 Recommendation 133. And see ch 10 paras 22-25. 

59 Re Wilson [1985] AC 750, discussed in Sir Jack Jacob, ‘Leave to appeal; to give or not to give?’ 
(1986) 5 Civil Justice Quarterty 3-5. 

60 But see recommendation 17, ch 3 para 36: lower courts should give brief reasons for the grant or 
refusal of leave. 

61 Paragraphs 14.4142, following Woolf, Protection of the Public — A New Challenge 1990, 47. 
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Solicitor should be able to appeal where the parties do not.®' The proposition is 
novel but visited with difficulties. It is well established that appeal courts do not 
decide hypothetical questions. In the rare cases where an amicus curiae appears 
he is not able to appeal even if he dislikes the decision. Woolf's suggestion severs 
the private and public purposes in the appeal system.© What, for example, is a 
losing party at first instance to do when an appeal launched on his facts is 
successful? Is it possible that he would then have an action in negligence against 
those who advised not to appeal? If the action were for a declaration, where does 
that leave the original parties? What is to happen to the rule in The Tasmania 
that an appeal court cannot generally hear a point not argued in the court below? 


Conclusion 


It is clear that once even most of these changes are implemented the Court of 
Appeal as it has been since 1876 will cease to exist. Its pivotal role in the legal 
system will remain and may even be enhanced. But it will not be the same court 
and will not be doing the same things. The Review simplistically followed Woolf 
in saying that there was a private and public purpose in appeals. In the common 
law tradition this is of course true but these purposes were never severed. The 
private settlement was the objective. The public purpose, the clarification of the 
law or whatever, was always, as the ethicists might say, a (desired) secondary 
effect. 

Whilst it is intended that the House of Lords’ Judicial Committee should be 
unaffected,’ it is clear that if the Court of Appeal is to be a different creature, so 
will be the system called the English common law. Bowman refers to ‘the very 
strong sense of team spirit which exists among the Lords Justices.’ This has 
always been true. What is new is the creation of a series of committees designed to 
aid management.” Henceforth no longer is law to be applied. It is, as this note has 
explained, to be managed. Like the remaining parts of our traditional society, its 
days are numbered. The contrast between the Old and the New ways showed itself 
in the spat over Wood J’s presidency of the Employment Appeal Tribunal. The 
Lord Chancellor wrote that if Wood J would not give an assurance as to the 





61 Paragraphs 14.41-42, following Woolf, Protection of the Public — A New Challenge 1990, 47. 

62 Glasgow Navigation Co v Iron Ore Co [1910] AC 293, 294 per Lord Loreburn; R v Secretary of State 

for the Home Department ex parte Wynne [1992] QB 406, 424 per Lord Donaldson of Lymington MR 

and [1993] 1 WLR 115, 120 per Lord Goff of Chieveley And see J. Jaconelli, ‘Hypothetical Disputes, 

Moot Point of Law and Advisory Opinions’ (1985) 101 LQR 587. 

The Review recommendation 7, ch 2 paras 8—12 and Woolf Final Report, chap 14 para 2. 

cf the situation where the court in its discretion refuses to make a declaration in favour of the winning 

side, eg Coney v Choyce [1975] | WLR 422, 436-437; Maerkle v British Continental Fur Co Ltd 

[1954] 1 WLR 1242, 1248. 

65 The Owners of the Ship ‘The Tasmania’ v The Owners of the Ship ‘City of Corinth’, ‘The Tasmania’ 
(1890) 15 App Cas 223 per Lord Herschell. 

66 Fora history of the development of the English appeals system, see Jacob n 21 above 213-216. 

67 It was outside the terms of reference: ch | para 3. On the other hand, a number of factors, in 
combination, weaken the case for a second appellate court They are: (1) the Court of Appeal is to 
become managed, (2) access will be by leave only, (3) the whole is done with a view to efficiency, 
and (4) the role of judicial pronouncement in the development of the law is being reduced. The case is 
further reduced by the shift from the valuing of experience to the valuing of expertise (resulting in 
specialist judges and courts) and by the reduction in the usual time that judges will be on the bench at 
all by the reduction in the age of retirement under the Judicial Pensions and Retirement Act 1993. 

68 The Review, Overview para 21. 

69 The Review, ch 11 para 3. 
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interpretation of a rule ‘I must ask you to consider your position.’ ™ If the court was 
merely adjudicating, the Lord Chancellor had no business to intervene. If, on the 
other hand, law is to be administered, he is ultimately responsible for it, and its 
costs. This is not the place to press the point but it re-enforces Paine’s foresighted 
analysis that the separation of powers is only bipartite between the legislature and 
those with various executive functions.’! 

One last point is to be made. Even if some of these changes do not work, there 
will be no going back. New Law and New Procedure are not like the old. As 
Bannister and Greig Middleton have shown, there is no real attempt to get things 
right first time. This New Law is not directly concerned with the micro level of the 
adjudication of disputes between individuals, it operates at the macro level of 
getting the thrust of law’s administration right. New Law and New Procedure, and 
the very criteria used to judge them, are transitory and temporary. We are not just 
moving from one traditional society to another merely more modernised traditional 
one. We are moving from a world where tradition mattered to one where it does 
not. If you wish, call it post-modem. 


70 See HLDeb vol 554 cols 751-804 27 Apal 1994. See also: The Observer 6 March 1994; Sir F. 
Purchas, ‘Lord Mackay and the Judiciary’ (1994) 144 New Law Journal 527; RE. McGarvie J, 
“Judicial Responsibility for the Operation of the Court System’ (1989) 63 Australian Law Journal 79, 
argued that the New system ‘is not likely to produce the impartial strength and independence of mind 
which the community requires of its judges. The relationship between administrators and judges will 
tend to develop to one where the fudges are well cared for and even prized, but are treated as senior 
staff who do specialised public work in the courts which the administrators run on behalf of the 
Executive.’ 

71 Thomas Paine, The Rights of Man (1792, Harmondsworth: Penguin, ed H. Collins, 1971) 220-221, 
See further J. Jacob, The Republican Crown, Lawyers and the Making of the State in Twentieth 
Century Britain (Aldershot: Dartmouth, 1996) 17-18 and 281-282 
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Needs: Resources and Abhorrent Choices 
Ellie Palmer and Maurice Sunkin* 


O reason not the need; our basest beggars are in the poorest things superfluous: Allow not 
nature more than nature needs, man’s life is cheap as beasts. (King Lear) 


In every field of welfare provision, but particularly in the case of the chronically 
sick and disabled, there is a growing tide of need and competition for services 
which cannot be met by existing resources. Spiralling populations of elderly 
persons with increased life expectancy have exacerbated this problem. Treating 
people in the community, a goal? which has been perceived by central government 
to provide a comparatively less expensive way of delivering care, has provided the 
impetus for a move away from institutional ‘care’ to community ‘care’. 

This policy, however, has not been presented as a purely cost driven exercise. 
Instead, the movement has been accompanied by language which has 
emphasised choice and the meeting of individual need. Indeed, escalating costs 
have not dampened the rhetoric. Despite the gap between the availability of 
resources and expectation-led demand, central government continued to place 
emphasis on the paramountcy of consumer choice. While Department of Health 
circulars and policy guidelines are replete with cautionary statements, which 
advise local authorities to keep within the limits of available resources, notions 
of choice, consumer sovereignty and entitlements have been more prominent and 
more public in documents such as the Citizens Charter and the Government 
White Paper, Caring for People: Community Care in the Next Decade and 


* Both at the Department of Law, University of Essex. 
We thank Stephen Cragg for his helpful comments oa an earlier draft. 


1 Between 1991--2030 the population of England and Wales is expected to grow by 8 per cent: those 


2 In the UK, despite three decades of policy pressing for the opposite, growing numbers of elderly 
people are moving into residennal bomes This pattern, for which the reasons are complex, seems 
similar across Europe and beyond. Sce Frances Rickford, ‘Pile them high’, The Guardian, 4 February 
1998. 

3 Paragraph |.11 of the 1989 White Paper, Caring for People: Community Care in the Next Decade and 

: the A 


live in their own homes wherever feasible and sensible’. Policy Guidance Community Care in the 
Next Decade and Beyond which followed the NHSCCA 1990, provides the policy framework within 
which community care should be planned and implemented. Para 3.25 provides: ‘the aim should be to 
secure the most cost-effective package that meets the user’s care needs, taking account of the user’s 
and carer's own preferences. Where supporting the user in a home of their own would provide a better 
quality of life, this is to be preferred to admission to residential or nursing home care. Local 
authorities also have a responsibility to meet needs within the resources available and this will 
sometimes involve difficult decisions where it will be necessary to strike a balance between meeting 
the needs identified within available resources and meeting the care preferences of the individual’. 
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Beyond.* While the latter trumpets a commitment to ‘needs-led’ provision, the 
gateway assessment provisions contained in section 47 of the National Health 
Service and Community Care Act (NHSCCA) 1990 have been carefully predicated 
on a discretion which allows that ‘financial risk’ may be taken into account when 
making decisions for the provision of services.* Thus, at the heart of the current 
crisis in community care services lies a tension between two conflicting aspects of 
central government policy: financial cost cutting on the one hand and individual 
‘needs-led’ provision on the other. 

This tension has been sharpened by central government policy towards the 
financing of community care. Following the passing of the NHSCCA 1990, an 
increased financial burden was placed on local authorities. In addition to 
domiciliary care, the funding of placements in residential and nursing homes, 
previously supported, where necessary, on a national basis through the benefits 
system, was now to be funded by local authorities.° To assist in meeting this new 
financial burden, central government provided funds in the form of a special 
transitional grant, which could only be used for community care. Nevertheless, as a 
result of a change in the basis of allocation, this grant for many authorities was 
substantially less than it would have been under the previous system. 
Gloucestershire County Council, for example, following the reduction in funding, 
sustained a cut in grant of £2.5million. How were such authorities to continue to 
perform their statutory functions in relation to community care? Could they, for 
example, justify reducing or even withdrawing care altogether on the grounds that 
their financial resources were now insufficient? This important question has been 
addressed by the courts in a series of cases in which the Judiciary has become 
embroiled in some of the most sensitive issues in the field of social policy and 
central/local government relations. The decision of the House of Lords in R v 
Gloucester County Council, ex parte Barry’ is the most significant to date.® 

Mr Barry was 82 by the time his case came before the House of Lords. He was 
seriously disabled and lived alone at home, with the support of home services 
provided by Gloucestershire County Council. In 1993 he had been assessed under 
section 2(1) of the Chronically Sick and Disabled Persons Act (CSDPA) 1970, as 
being in need of a range of services, including cleaning, laundry, shopping and 
community meals. In September 1994, following the cut in its funds, 
Gloucestershire, without reassessing his needs, decided to withdraw the laundry 
and cleaning services. Similar decisions affected some 1,500 other disabled 
people. 


services. Citizens, encouraged to regard themselves as consumers, have been cushioned against the 
need to confront the reality of choices to be made between the provision of services and public 


spending. 

s 47(1Xb) NHSCCA 1990 merely requires that the local authority, in deciding whether to provide a 
servico must ‘have regard to’ the needs assessment performed under s 47(1Xa). 

Community care as defined by statute (s 46 NHSCCA 1990) and as funded by local authorities 
consists of both residential and domiciliary care. 

[1997] 2 All ER 1. 

Although the issue of resources has been litigated in relation to other public law duties, this is the first 
series of cases in which the courts have analysed the relevance of resources to the enforcement of 
community care functions. See also: R v Gloucestershire, ex p Mahfood (1995) 8 Admin LR 180; R v 
Lancashire CC, ex p RADAR [1996] 4 All ER 421; R v Islington LBC, ex p McMillan (1995) 30 
BMLR 20; R v Powys CC, ex p Hambridge [1998] Fam Law 136; R v Essex CC, ex p Bucke (1996) 
Lexis; R v Cornwall CC, ex p Goldsack (1996) Lexis. 
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The legislative background 


The concept of community care embraces welfare and residential 
accommodation;” services which local authorities were empowered to provide by 
the National Assistance Act (NAA) 1948. The Chronically Sick and Disabled 
Persons Act (CSDPA) 1970, the product of a Private Member’s Bill introduced by 
Alf Morris MP, aimed to extend the discretionary welfare provisions in section 29 
of the NAA 1948 by the addition in section 2(1) of a layer of specific duties 
towards the disabled. The CSDPA 1970 has generally been regarded as a high 
water mark in the drive for the recognition of rights of the disabled. Indeed it is 
clear from its parliamentary history that those responsible for its enactment 
believed that in drafting section 2(1) they had successfully imported a mandatory 
duty to provide for the identified needs of the disabled, at the same time providing 
legal remedies for enforcement. ? 

Under section 1 of the Act, local authorities were for the first time placed under a 
duty to inform themselves of the need for making arrangements for disabled 
persons in their area. Section 2(1) in summary provides that: 


where a local authority having functions under section 29 of the National Assistance Act 
1948 are satisfied in the case of any person to whom the section applies ... that it is 
necessary in order to meet the needs of that person ... to make arrangements for all or any of 
the following matters, namely — (a) the provision of practical assistance for that person in 
his home ... it shall be the duty of the authority to make those arrangements in the exercise 
of their functions under the said section 29. 


While section 2(1) clearly imposes mandatory obligations towards persons 
accepted by an authority as being in need, this duty to provide for the disabled 
under section 2 is contingent upon the exercise of a prior discretion: the duty is not 
triggered until the authority, having identified a need for services, reaches a further 
decision as to whether it is necessary to make all or any of the arrangements listed 
in section 29. Since it came to be regarded as a weakness of the legislation that 
nothing in the section requires the authorities to undertake an initial assessment of 
need, section 4 of the Disabled Persons (Services Consultation and Representation) 
(SCR) Act 1986 later required local authorities, when requested to do so by a carer 
or relative, to assess whether needs of a disabled person call for the provision of 
any of the services listed in section 2(1).!! 

This series of enactments, with its emphasis on individual assessment and needs- 
led provision for the chronically sick and disabled, is now part of a wider 
legislative framework for the provision of community care designed to meet a 
range of other needs. The key legislation is the NHSCCA 1990. This places 
individual assessment at the heart of the system: without such an assessment, there 
can be no provision of ‘community care’. Section 47 of the NHSCCA 1990 states: 


where it appears to a local authority that any person for whom they may provide or arrange 
for the provision of community care services may be in need of any such services, the 
authority ... shall carry out an assessment of his needs for those services; and ... having 





9 See later ss 21-26 National Assistance Act 1948. 

10 For an interesting review of the parliamentary history of s 2 CSDPA 1970, see Belinda Schwehr, ‘The 
Legal Relevance of Resources’ (1995) 17 JSWFLR, 179, 182, where she notes that in the 
parliamentary debates which preceded the bill, its promoters clearly believed that what had previously 
been ‘permissive’ had become ‘mandatory’ and that the services would be ‘available as of right’. 

11 This section was in turn given further bite by section 47(2) NHSCCA 1990 which provides that 
assessment for section 2 services must be carried out whether there is a request or not. 


© The Modem Law Review Limited 1998 403 


The Modern Law Review [Vol. 61 


regard to the results of that assessment shall then decide whether his needs call for the 
provision by them of any such services [emphasis added]. 


There are two important points of comparison to be drawn between the drafting of 
section 47 NHSCCA 1990 and section 2(1) CSDPA 1970. Whereas the words 
‘having regard to’ in section 47 clearly leave room for other factors, such as 
resources, to be taken into account in reaching a decision as to whether services are 
to be provided, by contrast, much greater mandatory force was sought in the 
drafting of section 2(1). Under the latter section, needs must be met if necessary. 
Both sections remain silent on the relevance of resources to the exercise of the duty 
to provide. However, in the case of section 2(1), the omission has been relied upon 
as evidence that in drafting this section, Parliament did not intend to create the 
unqualified level of duty claimed for the Act by its promoters. !? 


The challenge 


Mr Barry, represented by the Public Law Project and with the support of relevant 
care agencies, sought judicial review of Gloucestershire’s decision. Although the 
Council was the immediate target, from the outset it was recognised on both sides 
that the litigation was more fundamentally directed at central government policy 
and particularly at the legitimacy of its financial intervention into the affairs of 
local government.'? The Department of Health was therefore joined in the Court of 
Appeal as a third party to the litigation. 

The challenge has importantly raised questions about the scope of the local 
authority’s duty to a disabled person as contained in section 2 of the 1970 Act and 
the apparent conflict created by the distinction between that section and the 
assessment provisions introduced by section 47 of the NHSCCA 1990. While 
particular issues focused on the legal relevance of financial resources to assessment 
and provision decisions reached by local authorities in delivering services to the 
disabled, more general issues are raised by the case. These include the extent to 
which a relevant Government policy framework, which creates heightened 
expectations of ‘needs-led’ service provision, may be relied upon in order to 
challenge in court, a level of service provision which falls abysmally short of 
generated expectations. '* Perhaps most importantly, the case has provided a timely 
opportunity to appraise the way in which our judges deal with the relationship 
between fundamental concepts; in this case, the concept of ‘individual need’, on 
the one hand and financial imperatives on the other.!> 


SS Ses 


12 The argument that the section does not accurately reflect the intention of Parliament can be countered 
by a review of the Committee proceedings which preceded the Act. See n 10 above. Despite the 
decision of the House of Lords in Pepper v Hart [1993] AC 593 that the courts may refer to 
parliamentary debates as an aid to the interpretation of statutory provisions, the House in Gloucester 
did not take advantage of this freedom. 

13 Anthony Bradley and Stephen Cragg, ‘Needs of the Disabled — a Question of Resources?’ (1996) 
146 NLJ 1071. 

14 The Court of Appeal looked at a wide range of government circulars and White Papers, identifying 
those which the local authority must take into account It has recently been held that such guidance 
from the Secretary of State is binding, unless there is good reason for departing from it. See R v 
Islington Council, ex parte Rixon, The Times, 17 April 1996. However before the House, Lord Clyde 
did not consider these government publications as proper material in determining the scope of the 
local authority duty to the disabled, n 7 above, 18. 

15 This tension is, of course, more usually litigated over rights than needs. 
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At first instance, Mr Barry obtained a declaration that the authority had acted 
unlawfully in withdrawing the services solely on the basis of the non-availability of 
financial resources and without first reassessing his needs.'® The Divisional Court 
also held, however, that the Council was entitled to take resources into account 
when assessing an individual’s needs, provided that their decision was not 
Wednesbury unreasonable. As McCowan LJ put it: ‘if no reasonable authority 
could conclude other than that some practical help was necessary, that would have to 
be its decision.’!” This left the way open for Gloucestershire, to take its own 
financial position into account in reassessing Mr Barry in order to reach the 
conclusion that his needs were reduced and that he did not qualify for a service. 

Mr Barry appealed on the basis that resources should not have been taken into 
account in that reassessment. By a majority, the Court of Appeal held that a local 
authority was not entitled to take its resources into account at all in assessing 
whether to meet the needs of a disabled person under section 2(1) of the 1970 Act. 
However, on further appeal to the House of Lords, it has now been held, by a bare 
majority, that under section 2(1) of the Chronically Sick and Disabled Persons Act 
1970, a local authority may always take its own resources into account in deciding 
whether to meet the needs of a disabled person, even in cases where a prior need 
has been established. 


Lord Lloyd’s dissent 


Lord Lloyd (with whom Lord Steyn agreed) delivered a powerful dissent which 
reflected the original aspirations of Alf Morris’s legislation. It is convenient, even 
though Lord Lloyd dissented, to summarise his approach before looking at the 
majority decision. He focuses on three areas of debate: first, the analysis of the 
public law duty provided by section 2(1); second, the interpretation of the concept 
of need; and third, the claim that Parliament has intended to treat the disabled as a 
distinct and unique class for the purposes of the provisions of the community care 
legislation, a view to which he lends his support. 

Like the majority in the Court of Appeal, Lord Lloyd thought that section 2(1) 
was clear and unproblematic. It contemplates three separate stages: (a) an 
assessment of the individual’s needs; (b) the needs having been identified, a 
decision as to whether it is necessary to make arrangements to meet those needs; 
and (c) a duty to make the necessary arrangements. Thus Lord Lloyd draws a clear 
distinction between two distinct decision-making tasks of authorities: the first 
involving an assessment of individual needs; the second involving a judgement as 
to the arrangements to be made in order to meet those needs. Once a person is 
accepted as being in need and once an authority has decided what arrangements 
must be made to provide those services, there is a duty to provide the services. 
Since both parties accepted that the duty in the final stage was absolute and since 
Lord Lloyd considered that counsel for Barry had conceded that there could be 





16 Mr Barry’s success on the reassessment point flowed not from the doctrine of legitimate expectations 
but from the construction of the relevant statutory provision as containing an absolute duty to provide 
services agreed to be necessary. See Belinda Schwehr, ‘Rational Rationing of Community Care 
Resources’ [1995] PL 377. See also Belinda Schwehr, n 10 above, 185 for a discussion of the 
limitations of the doctrine of legitimate expectations in public law, explored there in relation to the 
provision of health services. 

17 Quoted by Lord Lloyd, n 7 above, 4. 
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some flexibility at the second stage in the making of arrangements, for him, the 
only issue in dispute, was whether a Council’s resources can be taken into account 
when the needs of the individual are being assessed. His answer was that they 
could not be.'® 

‘Need’, Lord Lloyd reasoned, is a matter to be determined exclusively by 
reference to the individual concerned. ‘I agree’, he said: 


that all the circumstances relating to the individual are to be taken into account. But the local 
authority’s resources are external to the individual. There is nothing in the language of the 
section which permits, let alone suggests, that external resources are to be taken into account 
when assessing the individual’s needs.’ 


While accepting that notions of what is necessary for living vary in time and that 
what was a luxury in Victorian or Edwardian times may be a need today, he denied 
that needs today should be assessed differently in different parts of the United 
Kingdom: 


Still less does it follow that needs may be assessed differently on the grounds that some local 
authorities ... have suffered more than others as a result of central government’s ... 
[economic policy] ... Partiament cannot have intended that the standards and expectations 
for measuring the needs of the disabled in Bermondsey should differ from those in Belgrave 
Square. 


In other words, while accepting that need may be a historically relative concept, he 
denied that it was also a geographically relative one. 

This analysis was based on the particular characteristics of section 2(1) which 
Lord Lloyd accepted had given rights to the disabled, which have not been 
conferred by subsequent community care legislation on other recipients of 
welfare. Moreover, he found support for Barry’s argument that Parliament had 
intended to treat the disabled as a distinct class in the key assessment provisions 
of the NHSCCA 1990. While section 47(1) deals with assessment for 
community care services in general, section 47(2) singles out the disabled: if a 
local authority is making a community care assessment and the person appears 
to be disabled, then the authority must also decide what ‘services mentioned in 
section 4 of the Disabled Persons (SCR) Act 1986’ the disabled person requires, 
without his requesting them to do so, and inform him of his rights under the 
section. 

This view of section 47 may be corroborated by section 46 of the Act which 
provides a list of those ‘community care’ services to which section 47 applies, 
without making specific reference to section 2 services in that list. Although it is 
possible to argue that section 2 services have been indirectly included by their 
connection with section 29 of the National Assistance Act 1948, which is covered 


SSeS 

18 H this view were correct then it would not be open to an authority to make a reassessment of need 
even in cases where it did not have the resources to meet demand. 

19 n7 above, 7. 

20 ibid 10. 

21 Since the services ‘mentioned’ in s 4 of the Disabled Persons (SCR) Act 1986 are s 2(1) services, it 
appears al first sight, that in drafting s 47(2) the legislature intended to give effect to the particular 
duty owed to the disabled under s 2(1) CSDPA 1970. However, there has been a great deal of 
academic discussion about the intended effect of s 47(2): as to whether it is a somewhat redundant 
provision intended merely to highlight the availability of an alternative route to assessment in the case 
of the disabled, or whether it is aimed at triggering the special duty to provide for the disabled under s 
2 of the 1970 Act. See Luke Clements, Community Care and the Law (Loadon: Legal Action Group, 
1996) 117-136. 
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by the list22 there is no conclusive evidence” in the wording of either section that 
Parliament had intended to use these provisions to reconcile the very distinct 
assessment approach envisaged by the CSDPA 1970 with that of the NHSCCA 
1990. 

Lord Lloyd therefore accepted that Parliament intended to continue the treatment 
of the disabled as a distinct class, who enjoy the unique rights conferred by the 
CSDPA. The effect is that while financial considerations might be relevant to the 
provision of community care services in general, the rights of the disabled could 
not be undermined by financial factors. 

Given this analysis, it is not surprising that Lord Lloyd refused even to concede 
that a local authority could raise the threshold of need in the light of its own 
diminished resources. On this point he was adamant that if a ‘local authority could 
arbitrarily reduce the assessed need by raising the eligibility criteria, the duty 
imposed by Parliament [at stage three] would ... be collapsed into a power. The 
language of section 2 admits of no half way house’. He concluded that, ‘having 
willed the end, Parliament must be asked to provide the means’ .”° 


The majority 


The majority in the House of Lords were more pragmatic in their approach, either 
seeking to interpret section 2(1) in the light of what they regarded as fundamental 
principles of social policy and financial reality (Lord Nicholls) or to rationalise the 
meaning of section 2(1) in the context of the general legislative framework which 
underpins the provision of community care (Lord Clyde). In this context the House 
seemed to assume that it had a quasi-legislative responsibility to render the various 
statutory systems coherent.” 

Lord Nicholls, influenced by general considerations of social policy of the kind 
which had influenced McCowan J at first instance and Hirst LJ in the Court of 
Appeal, observed that the finite nature of resources must always be taken into 
account in the distribution of wealth: ‘a person’s need for a particular type or level 
of service cannot be decided in a vacuum from which all considerations of cost 
have been expelled.’ Like Lord Lloyd he described need as a relative concept, 
but his understanding of relative was significantly different. Not only do notions of 
what is necessary for living vary in time, they also vary across areas and between 
groups. He emphasised, for example, that because standards of living vary widely 
across the country notions of need might also differ from area to area. Like Lord 
Lloyd he also accepted that the standard for assessing need is to be determined by 





22 s 46(3) refers inter alia to Part III of the National Assistance Act 1948, s 45 of the Health Services and 
Public Health Act 1968, and s 117 of the Mental Health Act 1983. 

23 Academic commentators are divided on the question as to whether services provided under s 2(1) are 
‘community care services’. See B. Schwehr, ‘The Legal Relevance of Resources’ n 10 above, 182 and 
M. Mandelstam with B. Schwehr, Community Care Practice and the Law (London: Jessica Kingsley 
Publishers, 1995) 189-192. For the view that the CSDPA 1970 is outside the NHSCCA 1990 because 
it is not specifically referred to in s 46(3) see R. Gordon, Community Care Assessment (London: 
Longman, 1993). 

24 There is a strong body of academic opinion which holds that s 47(2) may have been intended merely 

to flag up the availability of an alternative route to assessment under the CSDPA 1970 in the case of 

the disabled. See Luke Clements (n 21 above). 

n 7 above, 7. 

ibid. 

Lord Hoffmann agreed with Lords Nicholls and Clyde. 

n 7 above, 11. 
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the local authority social services committee. However, he did not accept Lord 

Lloyd’s more controversial contention that the local authority’s financial resources 

should be left out of account in the setting of such standards. By merging the 

distinct decision making processes according to which standards are determined 
and needs assessed, and by adopting a geographically as well as a historically 
relative approach to need, it was possible for Lord Nicholls to reach the conclusion, 
that need may be determined using factors which are purely external to the 
individual. Having arrived at this point, for him, the only remaining challenge was 

to provide a convincing analysis of section 2(1). 

Rejecting Lord Lloyd’s clear textual analysis in favour of an analysis which is 
altogether more obscure, Lord Nicholls posited that costs and resources must be 
relevant at every stage of decision-making under section 2, whether in setting the 
criteria for measuring needs or in making professional decisions about whether it 
would be necessary to meet the assessed needs in an individual case: in every case 
the ‘relative cost will be balanced against the relative benefit and the relative need 
for that benefit’.”° Conflating the process of assessment (Lord Lloyd’s first stage) 
with subsequent decisions about whether it would be necessary to make 
arrangements to meet needs in a particular case (Lord Lloyd’s second stage) he 
reasoned that if an individual’s own resources can be taken into account in 
deciding what it is necessary to provide, it must surely follow that the council’s 
resources are also relevant to the exercise. 

At this stage it becomes particularly difficult to follow the logic of the argument. 
Even if it is accepted that an individual’s own resources are relevant to decisions 
both at the assessment and provision stages, it certainly does not follow as Lord 
Nicholls suggests, that the council’s resources should necessarily be taken into 
account as well. 

Leaving aside the merits of this argument, we are left in little doubt about Lord 
Nicholls’ conviction that section 2(1) affords an overriding discretion to a local 
authority at all stages of decision-making, permitting it to take account of matters 
both personal to and external to the individual. An authority’s only duty is to act in 
‘a responsible fashion’. Should an authority act Wednesbury unreasonably (by 
which he seemed to mean absurdly, outrageously or irrationally)” the disabled 
person would have a remedy in judicial review. Lord Nicholls complacently 
asserts, that far from emasculating the duty to meet the assessed needs of the 
disabled under section 2(1), such an approach enables the disabled to retain ‘a 
valuable personal right to see that the authority acts reasonably’ .*! Bearing in mind 
all the well known difficulties associated with access to Judicial review, the 
forensic obstacles faced by applicants, and the generally discretionary nature of 
this process, this ‘valuable right’ is unlikely to provide substantial returns to those 
in possession of it, particularly in view of the breadth of the discretion now being 
accorded to authorities at the initial assessment stage. 

Lord Clyde considered that it was unrealistic to assume that Parliament had 
intended anything more than a general safety net of provision in the comprehensive 
service list contained in section 2(1). In his textual analysis, like Lord Nicholls he 
29 ibid 12. 

30 The example of unreasonableness given by McCowan LJ before the Court of Appeal was the 
withholding of services from someone at severe physical risk if left without practical assistance in the 
home. Belinda Schwehr, [1995] PL 378 suggests that since the scope of the duty under s 2(1) includes 
a duty to provide for the ‘greater safety comfort or convenience of an individual’ it is unlikely that 
severe physical risk can be the oaly instance when it would be unreasonable to take resources into 


account. 
31 n7 above, 12. 
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conflated the two separate decision-making stages under the section. Moreover, 
conscious of the additional problems faced by local authorities if the disabled are to 
be treated as a distinct class, his main objective was to draw section 2(1) into the 
wider ambit of community care legislation. He therefore rejected the view that 
Parliament had accorded a unique status to the disabled, arguing that section 2(1) 
could be viewed merely as a procedural provision by which the discretionary services 
provided by section 29 of the NAA 1948 were to be delivered to the disabled. 
According to this view, local authorities would not be prevented from taking into 
account such external factors as their own resources, which they were clearly 
permitted to do when acting under other community care provisions. Moreover, he 
considered that section 47(2) of the NHSCCA 1990, thought by Lord Lloyd to trigger 
the unique rights afforded to the disabled by section 2(1), did no more than flag up the 
special procedures which allow for the assessment of the disabled under the CSDPA 
1970 and the Disabled Persons (SCR) Act 1986. Section 2(1) could not therefore 
impose additional limitations on the discretionary powers of local authorities. 
Claiming to have reconciled section 2(1) with the gateway assessment provisions 
introduced by section 47, Lord Clyde expressed his satisfaction that the considerable 
practical difficulties which the council would otherwise face ‘in the provision of a 
coherent scheme of community care in its area’?? could now be avoided. In seeking to 
provide such coherence there can be little doubt that he and his fellow judges in the 
majority have clearly signalled to local authorities that in future, in assessing and in 
reassessing the needs of the disabled, there can no longer be any question of a duty to 
provide services which an authority considers it cannot afford, provided that the 
authority does not act Wednesbury unreasonably. 


From rhetoric to reality — when can citizens complain? 


While the decision of the House of Lords serves the resource-led policy goals of 
central government, it also relieves local authorities of the increasingly insoluble 
dilemma with which they have been faced since the Court of Appeal had reached the 
opposite conclusion. The decision will be welcomed in the Treasury and will be 
received with relief by those responsible for local authority finance, although not 
necessarily by those social workers and social service committees who daily have to 
` make choices considered by Lord Lloyd to be ‘abhorrent’? to them. In his analysis 
of section 2(1) Lord Lloyd remains convincingly faithful to the apparent intentions 
of the legislature,” avoiding the level of sophistry which has been necessary to 
arrive at the comfortable conclusion that in one sense there can never be an ‘unmet 
need’.>> Nevertheless, while rightly implying that responsibility for reforming the 
care system in the light of changing financial policy and local authority practice 
should reside with Parliament, a distinct lack of realism™ is evidenced by the 
inflexibility of his observation that a local authority should not be entitled to reduce 





ibid 18. 

ibid 10. 

See o 10 above. 

Lord Clyde n 7 above, 17. 

The government has been active in promoting the importance of setting thresholds of need and 
eligibility for services to match resources since the enactment of the CSDPA 1970. The obligation 
to act ‘under’ this guidance is given statutory force by s 7 of the Local Authority and Social 
Services Act 1970. Moreover, it seems to have been accepted, at least since the CSDPA 1970, that 
authorities are entitled to take resources into account when establishing eligibility criteria for 
identifying needs. 
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its criteria of eligibility even in the light of changes in circumstances, including the 
possibility of diminished resources. It is certainly possible to argue that this 
conclusion can be avoided without violating the logic of section 2(1). 

The majority approach on the other hand has once again highlighted the 
controversial role played by the judiciary in areas of social policy. Here their 
Lordships have sought to make policy work by allocating discretion; by finding 
coherence in complex legislative provisions; and, ultimately by allowing 
government financial policy towards local authorities to limit the scope of duties 
imposed by Parliament, even where Parliament has not expressly permitted this 
limitation to be achieved.?” 

At the level of social policy, the decision in Gloucester has exposed the 
fundamental tensions which may arise in any system of welfare which, while 
purporting to provide a safety net of provision for those ‘in need’, uses individual 
demand to activate the process of delivery. By its interpretation of need as a 
relative concept in the context of the CSDPA, the House of Lords has resolved 
these tensions in favour of an externalised ‘safety net’ approach to the delivery of 
services, to be provided only within the limits of available resources. While the 
imposition of such a realistic solution may clearly be welcomed in many quarters, 
the absence of any uniformity of welfare provision throughout the UK must now 
give increasing cause for concem, particularly in the light of the clearly held 
majority view in Gloucester, that need is both a geographically and historically 
relative concept. An obvious concern must be that demographically disadvantaged 
authorities, bolstered by the knowledge that in relation to the disabled ‘in one 
sense’ there can never be an ‘unmet need’? and required by law to match the 
delivery of services to the availability of their own resources,” may now be 
tempted to reduce even further the level of other community services. Can a local 
authority argue, for example, that despite careful rationing, in seeking to keep 
within Government spending requirements, it has become impossible to fulfil an 
unqualified statutory duty to meet community care obligations? This question has 
recently been addressed by the Court of Appeal, in R v Sefton MBC, ex parte Help 
the Aged and Blanchard. There, the court considered the scope of the duty to 
provide residential services (as opposed to domiciliary care) to an elderly person 
‘in need of care and attention’ under section 21 of the NAA 1948.4! 


The legal limits of rationing community care 


By section 21 NAA 1948, local authorities are placed under an apparent duty ‘to 
make arrangements for providing residential accommodation’ for persons aged 





37 While judicial justification was generally sought in the context of the legislative provisions, a 
somewhat oblique reference by Lord Clyde to the status of Alf Morris’s Bill as a Private Members’ 
Bill, might raise legitimate concern as to whether its non-governmental origins could be regarded as 
having any bearing on its legal status. Lord Lloyd remarked (n 7 above, 8) that ‘the fact that the 1970 
Act owed its origin to the initiative of a private member — Mr Alf Morris hardly throws light on its 


interpretation’. 

38 Lord Clyde n 7 above, 17. 

39 Local authorities are under a statutory duty to provide a Community Care Plan. The Audit 
Commission Report, Taking Stock: Progress with Community Care (London: HMSO, 1994) advises 
that ‘authorities should aim to set criteria to allow through just enough people with needs to exactly 
use up their badget or be prepared to adjust their budget’. 

40 [1997] 4 All ER 449. 

41 ss 21-26 contained in Part II of the Act, deal with arrangements for accommodation in cases where 
“community care’ services are to be provided in residential or nursing homes. 
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eighteen or over who by reason of age, illness or disability or any other infirmity 
are ‘in need of care and attention’ which is not otherwise available to them. 
Authorities are obliged to charge for this accommodation,” by setting a standard 
rate‘? up to which they will pay for people who cannot afford the standard charge. 
Where a person satisfies the local authority that he ‘is unable to pay at this standard 
rate’ the authority is required to carry out an assessment of income and capital and 
‘accordingly determine at what lower rate he shall be liable to pay’. 

A precise regime for carrying out such an assessment is contained in 
Regulations.“ According to the Regulations currently in force, no resident is to be 
assessed as ‘unable to pay’ for his accommodation at ‘the standard rate’ if his capital 
exceeds £16,000.46 A resident with capital between £16,000 and £10,000 has to 
make a contribution towards the cost of accommodation: if their capital is less than 
£10,000 no contribution is to be made. Prior to 1993, financial assistance under 
section 21 was provided on a national basis, having been dealt with in accordance 
with the supplementary benefit scheme and subsequently in accordance with the 
income support scheme. However, after 1 April 1993, responsibility for financial 
assistance to residents claiming public support was transferred to local authorities. 

Sefton, a borough to which a large number of elderly residents is attracted, had 
claimed that greater strains had been placed on its resources allocated by central 
government for these purposes than that experienced by other councils.*” The 
authority therefore adopted a carefully constructed, though idiosyncratic policy of 
‘prioritisation of persons in need’, which involved refusing to make arrangements, 
(in accordance with the Regulations) in any case where an individual had capital 
over £1,500 but under the disregarded capital limit of £16,000.** This policy was 
applied in the case of Mrs Blanchard, an elderly resident who had been admitted to 
a nursing home following hospital treatment in May 1996. From that time her 
initial capital of approximately £17,500 was used to fund her care. When her 
capital fell below £16,000 the local authority carried out an assessment of her 
needs and concluded that she required continuing nursing care and was therefore a 
person ‘in need of care and attention’ within section 21 of the NAA 1948. 
However, in pursuit of its prioritisation policy, the council had deferred the funding 
of Mrs Blanchard’s accommodation until May 1997 when her capital fell below 
£1,500. Help the Aged sought a judicial review of the policy as it had been applied 
to Mrs Blanchard. Following the House of Lords’ decision in Gloucester, the 
council sought to justify their conduct on the grounds of a lack of resources.*? 

Jowatt J accepted that in the light of the decision in Gloucester, an authority is 
entitled in making an assessment as to whether an elderly person is ‘in need of care 
and attention’ under section 21 NAA 1948, to have regard to its own financial 





42 8 22(1) NAA 1948 (as amended). 

43 ibid s 22(2). 

44 ibid s 22(3). 
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resources.” He further accepted that the council’s prioritisation policy was clearly 
aimed at matching financial assistance in individual cases to the availability of its 
resources and was not unlawful, even though the policy appeared to fly in the face 
of statutory regulations for the implementation of the duty imposed by section 21. 
The applicants appealed. 

Lord Woolf (Roch J and Henry J concurring) concluded that in the light of the 
decision in Gloucester an authority is entitled to take its own resources into 
account in making an original assessment of need under section 21. He refused, 
however, to accept the finding of the trial judge that once a local authority has 
identified such a need (as it had done in the case of Mrs Blanchard) it could 
subsequently rely on its own lack of financial resources to avoid its statutory 
obligations. Comparing the use of the words ‘needs’ and ‘necessary’ in section 2(1) 
CSDPA 1970 with the words ‘in need of care and attention’ under section 21 NAA 
1948,5! he considered the scope of the latter duty to be less circumscribed.* 
Whereas under section 2(1) the duty to meet the needs of the disabled is not 
triggered until the council considers it ‘necessary’>? to make arrangements, by 
contrast, under section 21, the duty to provide residential accommodation is 
triggered from the moment the local authority has identified a person as being ‘in 
need of care and attention which is not otherwise available to them’. However, 
notwithstanding this distinction, closely following key passages from the majority 
interpretation of ‘need’ in Gloucester, Lord Woolf reluctantly accepted that there 
could be room for what he described as a ‘a limited subjective element’ on the part 
of the authority, where the purpose of the statutory assessment was to discover 
whether a person’s ailments ‘collectively establish a need for care and attention’.*» 
He was therefore bound to accept the appropriateness of a cost benefit analysis 
even when deciding such an apparently individual question as a person’s ‘need for 
care and attention’ under section 21.5 

On the other hand, Lord Woolf rejected the much wider proposition implicit in 
Sefton’s policy, that in seeking to match the delivery of community care services to 
the availability of its own resources, a local authority could justify a refusal to 
comply with absolute mandatory obligations. Whereas under section 2(1), the duty 
‘to meet the needs’ of the disabled becomes absolute from the moment the authority 
is satisfied of the necessity of making arrangements, the duty under section 21 
(which includes compliance with financial regulations) becomes absolute as soon as 
the council has satisfied itself of ‘the need for care and attention.’ Moreover, Lord 
Woolf found nothing in the latter provision to support the authority’s alternative 
argument that an individual’s capital resources which had fallen below the statutory 
threshold could be taken into account in the decision as to whether ‘care and 
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attention’ should be regarded as ‘otherwise available’ under section 21. Since the 
council had identified a need for care and attention ‘not otherwise available’ at the 
point when Mrs Blanchard’s capital fell below the statutory threshold of £16,000, it 
could not subsequently argue that accommodation had become ‘otherwise available’ 
by looking to her diminishing capital resources. 

If local authorities have harboured any real doubts about the legality of such 
charging policies, Sefton has demonstrated that even though a lack of resources 
may justify the tightening of eligibility criteria, more stringent assessment 
procedures, or a general reduction in the level of services, financial constraints can 
never be used to justify the breach of an unqualified statutory duty. 


Conclusion 


Following Gloucester, and the removal of uncertainty about the issue of resources, 
future service users will now face greater obstacles in challenging individual 
decisions about the provision of community care. On the other hand, the publicity 
achieved by the challenge in Sefton has led to the reversal by that authority of its 
policy and ultimately to redress for the elderly residents who had lost their savings. 
Whereas it was generally conceded by the House of Lords in Gloucester that local 
authorities had found themselves in a predicament which was not of their own 
making, Lord Woolf in Sefton refrained from comment on the Government’s claim 
that the necessary resources had been allocated for residential accommodation. 

More appropriately, however, since the mounting of the legal challenge, central 
government has been drawn into open debate with Sefton over its planning for the 
priority needs of its population. A review undertaken jointly by the Audit 
Commission and the Social Services Inspectorate?’ has concluded that, overall, 
Sefton did not have a clear approach to meeting its statutory responsibilities: ‘it has 
not balanced the needs it tries to meet, or the quality and coverage it wishes to 
achieve with the resources at its disposal’ .*® Following a declaration by the Court of 
Appeal that the authority was obliged ‘to pay Mrs Blanchard the monies she had 
expended by reason of their breach of duty’, Sefton capitulated by reimbursing all 
the elderly residents who had suffered a loss of their capital as a result of the ultra 
vires decision. While no basis was given in public law for granting such a 
declaration, Lord Woolf expressed his dissatisfaction that the litigation in Mrs 
Blanchard’s case should be farther prolonged.” This fortuitous outcome has masked 
the considerable difficulties which would have been faced by Sefton’s elderly if they 
had been obliged to seek recovery of their capital in private law actions. Such 
difficulties have recently been highlighted by the unanimous decision of the House 
of Lords in the case of O’Rourke v Camden London Borough Council. 

Central to the single judgment delivered by Lord Hoffmann in that case is the 
necessity of recognising that in a ‘scheme of social welfare’ public money is spent 
not merely for the conferment of private benefit ‘but on grounds of general public 
interest’: that the expenditure on one service ‘interacts with expenditure on other 
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public services such as education, the National Health Service or even the 
police.’*! He concluded, that it is ‘unlikely’ that Parliament intended ‘cash 
payments to be made by way of damages’ to persons who, in breach of a local 
authority duty have not ‘received benefits in kind’.®” 

Whether Parliament may have intended a private law right to compensatory 
damages for breaches of sections 21-26 NAA 1948, for individuals who suffer a 
loss of money, rather than a loss of benefits in kind, has not been put to the test in 
the cases of Sefton’s elderly. Moreover, despite the intuitive reaction that there 
should be a readily available remedy for the recovery of money wrongfully 
charged by a public authority, the absence of a developed common law right to 
restitution in such cases™ and the non-enforceability of remedial decisions reached 
by the ombudsman, give continued cause for concern about the accountability of 
local authorities and the rights of citizens to remedial justice. 


The Internet and the First Amendment 
Douglas W. Vick* 


A recurrent theme of legal debate in post-War America is how principles derived 
from an eighteenth-century Constitution should inform the resolution of the 
fundamental social, political, and economic problems of the late twentieth century. 
Recently, one focus of this debate has been the international computer-based 
communications systems exemplified by the Internet. Many believe that the 
Internet is the precursor to a communications revolution that will allow the easy 
and inexpensive exchange of information and ideas on a global scale. Anyone with 
access to the Internet can communicate rapidly with anyone else in the world with 
similar access, either on a one-to-one basis, or by transmitting messages that can be 
read by thousands or even millions of people. The Internet has already had a 
tremendous impact on scientific and academic discourse, allowing the near- 
instantaneous exchange of information. It has also provided countless individuals 
with an unrestricted forum for self-expression. But the benefits of this system of 
communication have not come without cost. As with any communication medium, 
the Internet can be abused, for example by those intent upon infringing intellectual 
property rights, making pornography available to minors, disseminating hate 
speech, or defrauding or misleading others. The Internet poses new challenges for 
policymakers who wish to discourage such abuses, both because the technological 
attributes of the Internet make effective regulation difficult, and because 
potentially harmful messages can be disseminated from virtually anywhere in the 
world, raising unprecedented jurisdictional and enforcement problems. 
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In the United States, the first significant governmental effort to regulate the 
Internet was the Communications Decency Act of 1996 (CDA).' The CDA was 
enacted by Congress in response to exaggerated reports of the availability of 
pornography to minors accessing the Internet.? Immediately upon its passage, it 
was contested by civil libertarian groups on the grounds that it violated the First 
Amendment to the US Constitution. Their arguments proved persuasive, and in 
Reno v American Civil Liberties Union,’ the United States Supreme Court declared 
much of the Act unconstitutional. Not only does this decision have important 
implications for future governmental efforts to regulate the Internet in the United 
States, but it will also affect the direction regulatory strategies will take in the rest 
of the world. 

The First Amendment states that ‘Congress shall make no law ... abridging the 
freedom of speech, or of the press ...’. It owes its existence largely to the 
eighteenth-century American preoccupation with the separation of powers 
between and among the institutions of the federal government and the individual 
states of the Union (thus it originally only limited the power of Congress), and in 
the first 140 years of its existence it was of minimal legal significance. Since the 
1920s, however, its reach has been extended to all governmental institutions, 
whether federal, state or local. More importantly, the common legal 
understanding of the First Amendment’s content and purpose shifted, with a 
fiercely libertarian understanding of the constitutional free-speech-and-press 
clauses becoming dominant. Borrowing arguments from utilitarian theorists like 
John Stuart Mill as well as post-Kantian advocates of respect of individual 
autonomy,’ the Supreme Court’s modern First Amendment jurisprudence has 
demonstrated an intense distrust of governmental interference with the ability of 
individuals or the institutional press to freely communicate whatever ideas or 
information they wish. 

Despite this libertarian disposition, the Supreme Court has never interpreted the 
First Amendment as an absolute bar to government regulation affecting speech or 
the press. Indeed, some categories of speech — for example, ‘fighting words’ 
intended to induce an immediate unthinking violent response, or pornographic 
words or images that fall within the Court’s narrow legalistic definition of 
‘obscenity’ — are afforded no constitutional protection whatsoever.” Other types 
of communication, such as advertising, can be regulated to a degree that would be 
constitutionally unacceptable for political or artistic expression.° Copyright law 
has been largely exempted from scrutiny under the First Amendment, because 
Congress has express authority in a separate provision of the Constitution to 
protect the owners of intellectual property.’ Moreover, even those categories of 
expression that are deemed particularly worthy of immunity from governmental 
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regulation are not absolutely privileged by the Court. Rather, the Court resolves 
most First Amendment claims by balancing the individual and societal interests in 
unfettered expression against the interests served by the regulation under 
challenge. 

When a regulation directly affects the content of speech, the evidential burden of 
justifying the regulation is borne by the government. How demanding this burden 
is depends in part on the medium through which the message is communicated. 
Regulation of the content of messages communicated through the print media or by 
soapbox orators in a public park, for example, will survive judicial scrutiny only if 
the government proves that the regulation furthers a ‘compelling’ state interest and 
is ‘the least restrictive means to further the articulated interest.’ This ‘strict 
scrutiny’ test was famously described as ‘‘‘strict’’ in theory and fatal in fact’;? the 
government has rarely met the burden it imposes. 

The government has had an easier time justifying regulations regarding 
television and radio, however. The Supreme Court has reasoned that special 
characteristics of the broadcast media — namely, the scarcity of broadcast 
frequencies available for use, and the ‘pervasiveness’ of broadcast programming, 
with its easy accessibility to children — justify a greater degree of governmental 
regulation.'!° Accordingly, the Supreme Court has applied a less exacting First 
Amendment balancing test to broadcast regulations, sustaining such regulations if 
they advance ‘substantial’ state interests and do not impinge on free expression to a 
degree substantially more than necessary to achieve those ends.!! While this 
‘intermediate scrutiny’ test certainly has teeth, the government has often satisfied 
it. As a consequence, many regulations that would be unconstitutional if applied to 
the print media have been ruled not to violate the First Amendment when applied 
to the broadcast media. 

The most significant issue raised in Reno v American Civil Liberties Union was 
whether the Internet should be treated like the print media or the broadcast media 
within the Supreme Court’s First Amendment hierarchy. Before reviewing the 
Court’s resolution of this issue, however, it is helpful to be specific about what was 
not in dispute in the Reno case. First, nothing in the decision undermines the 
government’s power to outlaw depictions of child pornography on the Internet; 
such laws have satisfied even the strict scrutiny test applied to print media.!2 
Second, several provisions of the CDA were not at issue in Reno, and remain 
enforceable. For example, a provision that criminalised the use of 
telecommunication devices to induce a minor to engage in illegal sexual conduct!? 
was unaffected by the Reno decision. The CDA also encouraged privately-operated 
computer service providers such as Prodigy and CompuServe to voluntarily restrict 
access to obscene, excessively violent, or ‘otherwise objectionable material’ by 
relieving them of any legal liability that might result from doing so, provided they 
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act in good faith; '* this provision was not challenged in Reno. Finally, the Court’s 
decision permits the government to punish those who post material on the Internet 
that falls within its definition of ‘obscenity.’ That definition was set out in Miller v 
California: an ‘obscene’ work is one that ‘depicts or describes in a patently 
offensive way [specifically designated] sexual conduct,’ which ‘taken as a whole, 
lacks serious literary, artistic, political, or scientific value,’ and which ‘the average 
person, applying contemporary community standards, would find ... appeals to 
prurient interest in sex.’!’ As noted above, works categorised as obscene are not 
protected by the First Amendment, regardless of whether they are published in 
magazines or broadcast on television; Reno makes clear that the same is true if 
obscene material is posted on the Internet. '¢ 

However, sexual expression that does not fall within the Court’s constricted 
definition of obscenity is protected by the First Amendment. While the Court has 
not foreclosed laws designed to minimise the exposure of minors to sexually 
explicit materials,” if those laws impede the ability of adults to disseminate or 
receive such materials, serious First Amendment concerns are implicated. Again, 
the outcome of a specific case depends in large part on the medium of 
communication used. Content-based restrictions on ‘non-obscene’ pomography 
appearing in print are subject to strict scrutiny.'® On the other hand, the Court has 
permitted regulators to ban ‘indecent’ broadcast programming that would not be 
classified as ‘obscene’ under the Miller test.'? In adopting certain provisions of the 
CDA, Congress supposed it could exercise the same power in restricting non- 
obscene pornography on the Internet as had been exercised in regulating 
broadcasters without violating the First Amendment. 

The plaintiffs in Reno challenged this supposition. Specifically, they maintained 
that two controversial provisions of the CDA were unconstitutional. The first of 
these provisions made it a criminal offence for a person to transmit, or to allow a 
‘telecommunications facility under his control to be used’ to transmit, an indecent 
message over the Internet if the person knew that the message would be received 
by someone under eighteen years of age.” The other provided that a crime is 
committed if ‘an interactive computer service’ is used to expose minors to 
depictions of ‘sexual or excretory activities or organs’ that are ‘patently offensive 
as measured by contemporary community standards,’ and also imposed criminal 
responsibility on those who permit telecommunications facilities under their 
control to be used in this way.7! Defendants charged under either provision could 
escape conviction by establishing that they took ‘good faith, reasonable, effective, 
and appropriate actions’ to prevent minors from accessing the ‘indecent’ or 
‘patently offensive’ matter, for example by allowing access only to those who used 
a verified credit card number or adult identification number. ?? 

The Supreme Court found that these sections violated established First 
Amendment principles. The Court found the provisions impermissibly vague, in 
that they outlawed ‘indecent’ and ‘patently offensive’ communications without 
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specifically defining those terms.” Vague legislation is frequently struck down on 
First Amendment grounds, particularly if the legislation regulates the content of 
speech or imposes criminal sanctions for its violation; the CDA did both. In part, 
vagueness is condemned because it permits discriminatory enforcement, which in 
turn encourages potential speakers (particularly unpopular ones) to engage in self- 
censorship. Moreover, imprecise language is suspect because it can deter 
expression which does not fall within the class of material the legislation was 
designed to restrict. In the case of CDA, for example, the Supreme Court noted that 
the ‘indecent transmission’ and ‘patently offensive display’ provisions could be 
interpreted to forbid a ‘large amount of non-pornographic material with serious 
educational or other value.’*4 

The Court also faulted the challenged provisions for being ‘overbroad,’ in that 
they Suppressed ‘a large amount of speech that adults have a constitutional right to 
receive. Existing technology provides no effective method for someone 
transmitting a message on the Internet to prevent minors from obtaining access 
to the message without also denying access to adults. Thus, although ostensibly the 
CDA only restricted the content of messages directed to minors, effectively it also 
censored messages intended only for adults. The Court found that the affirmative 
defences provided by the CDA did not overcome this problem, because they 
required a speaker to incur substantial expense to establish a system for verifying 
credit card or adult identification numbers.”° 

These aspects of the Court’s reasoning in Reno are unremarkable. Regardless of 
whether strict or intermediate scrutiny is being employed, unduly vague or 
overbroad legislation is usually found unconstitutional because it tends to deter 
significantly more expression than necessary to achieve its ends. The CDA was 
inelegantly drafted legislation that emerged from Congress in an election year, and 
it is not surprising that it was found wanting when measured against the 
requirements of the First Amendment, regardless of the balancing test used. The 
aspect of the Reno decision that will be of lasting importance is the Supreme 
Court’s indication that strict scrutiny should be applied to future content 
regulations affecting the Internet.”’ 

In essence, the Court decided that communicating over computer-based systems 
is more analogous to printing a newsletter or speaking in a public park than to 
communicating through the broadcast media. The Court found that the reasons for 
applying less demanding First Amendment scrutiny to broadcast regulations were 
not pertinent to the Internet. A scarcity of frequencies in the electromagnetic 
spectrum has required the government to control the number of ‘speakers’ who 
have the opportunity to operate a broadcast station, and the Court has allowed 
some content regulation designed to offset the resulting imbalance in available 
viewpoints. The Internet, however, does not suffer from technologically-based 
limitations of the number of speakers who can use it, or the dearth of contrasting 
viewpoints such limitafions can create. The Court noted that presently as many as 
40 million people worldwide have the opportunity to post messages on the Internet, 
with 200 million users anticipated by the end of the century. 28 The Court has also 
permitted the regulation of ‘indecent’ broadcast programming on the ground that 
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by simply turning on a television or radio, children may be exposed to such 
programming without proper parental supervision. The Internet, the Court found, 
was different, because ‘the receipt of information on the Internet requires a series 
of affirmative steps more deliberate and directed than merely turning a dial.’” 
Sexually explicit words or images on the Internet are typically preceded by 
wamings and are rarely encountered ‘by accident.’ Accordingly, the ‘invasiveness’ 
rationale for lowered First Amendment scrutiny is also irrelevant in the context of 
communication over the Internet. 

The Supreme Court’s determination that attempts to regulate speech content on 
the Internet will be subjected to strict scrutiny has far-reaching implications. It 
means that many of the Court’s past First Amendment decisions striking down 
regulation of the print media will be extended to the Internet. For example, the 
Court has used the strict scrutiny test in invalidating sub judice rules prohibiting 
the publication of information potentially prejudicial to ongoing judicial 
proceedings.?! In 1971, the Court held that the rule against prior restraints is so 
compelling that the wartime publication of the confidential Pentagon Papers could 
not be enjoined.?? As noted above, the power of the state to punish obscenity has 
been narrowly contained to material that a court finds wholly lacking in ‘serious 
literary, artistic, political, or scientific value.’ The Court has indicated that 
legislation banning ‘hate speech’ is unconstitutional.” Reno removes any doubt 
about whether these holdings would be extended to matters ‘published’ on the 
Internet: they will. 

Reno’s significance is not limited to the territorial boundaries of the United 
States. The problem for policymakers outside the United States is that any material 
published on the Internet is immediately disseminated internationally. This means 
that material can be (and often is) posted on the Internet in the United States that 
offends the laws of other countries. For example, each of the constitutionally 
protected communications described in the previous paragraph could violate some 
provision of the United Kingdom’s domestic law. The Contempt of Court Act 1981 
is derived from the same sort of sub judice rules found unconstitutional by the US 
Supreme Court; the Official Secrets Acts of 1911 and 1989 permit suppression of 
speech protected in the Pentagon Papers case; the definition of obscenity under the 
Miller test is substantially narrower than that used in the Obscene Publications Act 
1959; and the publication of material inciting racial hatred, outlawed in the Public 
Order Act 1986, is likely protected in the US under the First Amendment. 

Reno limits the options available in the United Kingdom and elsewhere for 
enforcing policies that would violate the First Amendment if implemented in the 
United States. For one thing, the Reno decision will constrain the international 
community’s efforts to establish a comprehensive body of common mules for 
regulating Internet content. Under American law, treaties and other international 
accords are hierarchically inferior to the provisions of the United States 
Constitution.” A treaty provision, just like a Congressional statute, is 
unenforceable if it fails to conform with First Amendment law.” Thus, in the 
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aftermath of Reno, any international agreement to which the United States is a 
party that concems the regulation of the content of messages transmitted over the 
Internet must pass the Supreme Court’s demanding strict scrutiny test; the United 
States government simply lacks the power to agree to anything that does not. There 
are exceptions: international accords concerning intellectual property rights,” 
advertising, cand child pornography remain feasible because the constitutional 
constraints on the power of the US government to act in these areas are less 
inflexible. But a wide range of communicative activity is now beyond the effective 
reach of an international agreement that would include the United States. 

Practically, this means that governments wishing to regulate communications 
over the Internet cannot simply regulate such communications at their source, for 
example by making individuals criminally responsible for posting racist or 
indecent materials on the World Wide Web. Since many of the individuals posting 
such messages reside in the United States and are largely immunised by the Reno 
decision, other strategies for attempting to control abuses of the medium must be 
devised. One option is imposing greater legal responsibilities on the online service 
providers that afford access to the material on the Internet. These service providers, 
which include commercial enterprises like CompuServe as well as public 
institutions like universities, could be required to block access to material deemed 
unlawful or offensive, at the risk of criminal sanction for failing to do so. Germany 
in particular has vigorously pursued this strategy. In the past two years, German 
prosecutors have repeatedly ‘advised’ Internet service providers to block access to 
Internet sites promoting racial hatred or Nazism,’ and in April 1997, Bavarian 

authorities announced their decision to prosecute the general manager of 
CompuServe Deutschland for allowing local customers access to pornographic 
images.°” Thus one possible consequence of the Reno decision may be greater 
official pressures on service providers located outside the United States to censor 
the material that can be accessed through their systems. The wisdom, not to 
mention the effectiveness, of such a strategy remains to be debated. 

A second strategy has recently received considerable attention from the 
European Commission.“ It emphasises the importance of ‘empowering’ individual 
users of the Internet who wish to avoid having themselves or their children exposed 
to harmful material. This goal, it is hoped, can be achieved through the use of 
computer software developed within the past two years which allows the owner of 
a personal computer to prevent the computer from accessing Internet sites which 
have been identified as sources of pornographic or other deleterious material.* 
Such a system of individual self-regulation, the Commission notes, ‘stresses 
parental responsibility rather than government intervention,’ and is more palatable 
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41 Examples of such software include Cyber Patrol, CYBERsitter, Net Nanny, and SurfWatch. A closely 
related strategy would be to allow some ‘neutral’ arbiter — for instance, service providers or parents’ 
associations — to ‘rate’ Internet sites based on the level of profanity, nudity, sexual content, or other 
potentially offensive content available at those sites. Consumers would then be able tô choose whether 
they want access to sites given particular ratings. The Platform for Internet Content Selection (PICS) 
is an industry attempt to establish a global rating system. 
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to industry and civil rights groups than direct governmental censorship.*? This 
approach has also attracted support in the United States in the wake of Reno. A 
proposal currently before Congress would, if adopted, require Internet service 
providers to make the software that permits parents to control Internet access 
available at no cost to the consumer.** The Clinton Administration has encouraged 
the development of a system for ‘rating’ Internet sites (for example, by indicating 
whether they contain profanity, sexual content, or violent imagery) and allowing 
users to choose whether they want to have access to sites given certain ratings. The 
First Amendment bars only government action that suppresses speech; it does not 
affect the power of private individuals to act in ways that might inhibit freedom of 
expression.“ A system of self-regulation, provided it does not involve an element 
of governmental coercion, might well survive a First Amendment challenge.*° 

Ultimately, policymakers must balance the advantages and harms that result 
from communication over computer-based systems like the Internet. This will 
require a fresh assessment of the meaning of the principle of freedom of 
expression, its costs and benefits, and its centrality to the political cultures in which 
policymakers find themselves. In this regard, the approach taken by the United 
States Supreme Court in Reno, however uncompromising it may seem, will be the 
starting point of analysis. 


Specific Performance — Exploring the Roots of ‘Settled 
Practice’ 


Andrew Phang* 


The recent House of Lords decision in Co-operative Insurance Society Ltd v Argyll 
Stores (Holdings) Ltd! is destined to become a landmark in the law relating to 
specific performance. At first blush, however, it might have been thought that it 
was the Court of Appeal decision’ that merited this description instead, the court 


on the Internet. See European Commission’s Communication, n 40 above, at 10-11. 

43 Family-Friendly Internet Access Bill, HR 1180 (introduced 20 March 1997). 

44 Hudgens v NLRB, 242 US 507, 513 (1976). 

45 In dicta, the Supreme Court noted in Reno that ‘requiring that indecent material be ‘‘tagged”’ in a way 
that facilitates parental control of material coming into ther homes’ might be a less restrictive means 
for achieving the government’s end of protecting children from indecent expression. 1997 US LEXIS 
4037, at 61. This leaves open the possibility that such a requirement might be upheld if challenged 
under the First Amendment 

* Faculty of Law, National University of Singapore. 


1 [1997] 2 WLR 898. 

2 See [1996] Ch 286. Indeed, this particular case has been described, in a leading text, as a ‘radical and 
controversial decision’: see Gareth Jones & William Goodhart, Specific Performance (London: 
Butterworths, 2nd ed, 1996) 51. 
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there having granted (albeit by a majority”) specific performance compelling the 
defendant to carry on a business in the context of a long-term lease. The House, 
however, reversed this decision, reiterating and reinforcing the ‘settled practice’* to 
the effect that orders requiring a contracting party to run a business would not 
generally be made.” At one level, the significance of Argyll lies in the meticulous 
care with which Lord Hoffmann (who delivered the sole substantive judgment with 
which the other Law Lords agreed) examined the rationale undergirding the ‘settled 
practice’. Argyll also raises issues as to the interrelationships amongst the factors 
that shape the discretion as to whether or not to grant specific performance. At 
another level, the case stands out as one of the rare occasions when jurisprudential 
concepts are openly canvassed and applied in a practical context, thereby 
emphasising the neglected importance of the conceptual underpinnings of the law. 


The facts and decision 


The defendant tenant entered into a 35 year lease with the plaintiff landlord for the 
largest shop in a shopping centre. The defendant in fact owned a chain of 
supermarkets, of which the premises concerned housed one (this particular 
supermarket being the anchor tenant in a shopping centre comprising 
approximately 25 shops). Because of fierce competition, however, the defendant 
decided to close down its loss-making or less profitable supermarkets. The 
supermarket on the demised premises was in fact a loss-making one and the 
defendant decided to close it, giving the plaintiff only about a month’s notice to 
that effect; the lease itself had another 19 years to run. Such a course of action was, 
however, in clear breach of a covenant in the tenancy agreement which enjoined 
the defendant ‘[t]o keep the demised premises open for retail trade during the usual 
hours of business in the locality and the display windows properly dressed in a 
suitable manner in keeping with a good class parade of shops’. The plaintiff then 
attempted to persuade the defendant to continue trading until a suitable assignee 
had been located in return for a temporary rent concession. The defendant 
furnished no response’ and, instead, stripped the shop and closed it as originally 
scheduled. The plaintiff then commenced the present action claiming specific 
performance of the covenant just mentioned as well as damages.® It should be 
noted that the lease was in fact ultimately assigned with the plaintiff's consent, so 
that the specific significance of the appeal before the House was about costs. The 
broader significance of the decision, however, is obvious. 

The House of Lords held in favour of the defendant and, as already mentioned, 
reversed the Court of Appeal’s decision to grant the plaintiff specific performance 
of the said covenant. 





Millett LJ dissenting. 

n | above, 902. 

And see Attorney-General v Colchester Corporation [1955] 2 QB 207, 217, per Lord Goddard CJ — 

the very first authority cited by the House in the instant case. 

See eg M.D.A. Freeman, Lloyd's Introduction to Jurisprudence (London: Sweet & Maxwell, 6th ed, 

1994) 2. 

Principally, so it appears, because its representative was himself retrenched: see n 1 above, 902. 
by an injunction; on the (similar) relationship between specific performance and 

mandatory injunction, cf Dowty Boulton Paul Lad v Wolverhampton Corporation [1971] 1 WLR 204, 

212, per Sir John Peanycuick V-C as well as the Law Commission’s Report, Landlord and Tenant: 

Responsibility for State and Condition of Property (Law Com No 238, 1996) at para 9.15. See also 

generally Jones & Goodhart, n 2 above, 311-317. 
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Constant supervision and other factors 


The ‘settled practice’ 


According to Lord Hoffmann, the ‘settled practice’, that the court will not grant 
orders compelling a particular party to carry on business, ‘has never, so far as I 
know, been examined by this House’,” and it was thus ‘open to [the plaintiff] to say 
that [the ice] rests upon inadequate grounds or that it has been too inflexibly 
applied’.'° This general approach is to be commended as a valuable counterweight 
to the tendency to treat the longevity of precedents as decisive of the parties’ 
rights.'' Lord Hoffmann also pointed out that while specific performance is 
traditionally regarded as an exceptional remedy under English law, the reverse was 
the case with respect to civil law systems.'? However, he then proceeded to 
observe that ‘[i]n practice’ there was a less substantive difference; the relevant 
principles applicable in the English context were ‘reasonably well settled and 
depend upon a number of considerations, mostly of a practical nature, which are of 
very general application’ and whilst he had ‘made no investigation of civilian 
systems’, he would ‘a priori ... expect that judges [in these systems] take much the 
same matters into account in deciding whether specific performance would be 
inappropriate in a particular case’.'? This emphasis on comparative law is to be 
welcomed,'* and it is perhaps not inappropriate to observe that Lord Goff 
(although he did not sit on this appeal) emphasised the increasing importance of 
comparative law in an extrajudicial lecture a decade ago." 

Turning to the main reasons traditionally prayed in aid of the ‘settled practice’, 
Lord Hoffmann began by pointing out that this practice was ‘not entirely dependent 
upon damages being an adequate remedy’.'© He focused, instead, on the element of 
constant supervision by the court, a concept so well-entrenched as part of textbook 
law, that it is seldom analysed and, instead, is often repeated almost as a ritual 
incantation. What constant supervision did not mean, Lord Hoffmann remarked, 
was literal supervision by the court itself. However, the party enjoined to perform 
would be liable for contempt if it persisted in disobeying the court order.!” But, as 





11 Witness, for example, the primary reason for the House of Lords in Foakes v Beer (1884) 9 App Cas 
605 not overruling Pinnel’s Case (1602) 5 Co Rep 117a, 77 BR 237 in the context of the insufficiency 
of consideration in respect of a promise to accept part payment in full settlement of a money debt. See 
now also Re Selectmove [1995] 1 WLR 474. But cf Lord Goff, n 15 below, 84-85. 

12 Seen | above, 902-903. See also Jones & Goodhart, n 2 above, 2. 

13 Seen | above, 903. 

14 It is significant, perhaps, that Lord Hoffmann as well as Lord Steyn (who did not sit on the instant 

) were both originally from South Africa (see Ellison Kahn, “Two South African Law Lords’ 
(1995) 112 SALJ 312), whose legal system is a combmation of civil law as well as common law; and 
sec, in this lastmentioned regard, Reinhard Zimmermann and Daniel Visser (eds), Southern Cross — 
Civil Law and Common Law in South Africa (Oxford: Clarendon Press, 1996). Reference may also be 
made to Lord Steyn’s landmark judgment on common mistake in Associated Japanese Bank 
(International) Ltd v Credit du Nord [1989] 1 WLR 255 esp at 265 and 268-269 

15 See Lord Goff, ‘Judge, Jurist and Legislature’ [1987] Denning LJ 79, 92-94. 

16 n l above, 903, and citing Sir John Pennycuick V-C in Dowty Boulton Paul Lid v Wolverhampton 
Corporation [1971] 1 WLR 204, 211 and 212. 

17 nL above, 903 and citing Mogarry J in CH Giles & Co Ltd v Morris [1972] 1 WLR 307, 318. See also 
The South Wales Railway Company v Wythes (1854) | K & J 186 at 201, 69 ER 422, 429, per Wood 
V-C; affd (1854) 5 De G M & G 880; 43 ER 1112; Blackett v Bates (1865) LR 1 Ch App 117, 124, 
per Lord Cranworth LC as well as the Law Commission’s Report, above, n 8 at para 9.27. Reference 
may also be made to Retail Parks Investments Lid v Royal Bank of Scotland Plc [1996] SCLR 652 
(Court of Session, Inner House). 
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Lord Hoffmann quite pertinently pointed out, this ‘does not really meet the point’.'® 
The crux of the problem lay, rather, in the fact that the court might have to give ‘an 
indefinite series’ of rulings to enforce the said order whenever there was a breach 
and a consequent application by the party aggrieved and it was this ‘which has been 
regarded as undesirable’.'® That was not, however, the end of the matter, for his 
Lordship then proceeded to elaborate upon the reasons why the possibility of such 
repeated rulings was undesirable. And it was at this point that the issue of contempt 
(mentioned earlier) finally became directly relevant: as ‘the only means available to 
the court to enforce its order’, punishment for contempt, was nevertheless ‘a 
powerful weapon: so powerful, in fact, as often to be unsuitable as an instrument for 
adjudicating upon the disputes which may arise over whether a business is being run 
in accordance with the terms of the court’s order’.?' The consequences were dire 
and undesirable: quite apart from damaging the defendant’s commercial reputation, 
it would literally coerce that party to run its business in a certain manner when it 
had in fact decided that it was not in its economic interest to run the business at all; 
in addition, enforcement (particularly in the context of repeated applications over a 
period of time) was ‘likely to be expensive in terms of cost to the parties and the 
resources of the judicial system’.~ The focus, interestingly, was not only on the 
individual freedom of the party but also on the more utilitarian consideration of 
non-wastage of resources as well.” 

There were, however, obstacles to the ‘settled practice’: principally in the form of a 
rather formidable number of relatively recent precedents that appeared to suggest that 
the rubric of constant supervision should either be severely limited or even done away 
with altogether. In, arguably, the most influential of these precedents, the focus lay 
not so much in the basic ratio decidendi of the case itself, but, rather, in the (more 
specific) observation by Lord Wilberforce in Shiloh Spinners Ltd v Harding ™ to the 
effect that ‘[w]here it is necessary, and, in my opinion, right, to move away from some 
19th century authorities, is to reject as a reason against granting relief, the 
impossibility for the courts to supervise the doing of work’.”> Indeed, this observation 
has been repeatedly cited, most notably, by Sir Robert Megarry V-C, who took it as 
having done away with the rationale of constant supervision altogether.” Subsequent 
opinions (although sympathetic towards this tack and thus advocating flexibility) were 
nevertheless more tentative,” not least because of the equally formidable array of 
authorities that endorsed the concept of constant supervision instead.” Indeed, in the 
18 no 1 above, 903. 

19 ibid. 

20 ibid. 

21 ibid 904, 

22 See generally ibid (emphasis added). But it should be noted that committal for contempt is by no 
means the only remedy: see n 45 below. 

23 Although insofar as the latter was concerned, individual costs were also mentioned. See also the 
discussion in the last substantive part of this comment. 

24 [1973] AC 691. 

25 ibid 724. 

26 See CH Giles & Co Led v Morns [1972] 1 WLR 307, 318 and Tito v Waddell (No 2) [1977] Ch 106, 

27 





322. Reference may also be to Posner v Scott-Lewis [1987] Ch 25, 35-36, per Mervyn Davies J. 
See eg Gravesham Borough Council v British Railways Board [1978] Ch 379, 404—405, per Slade J 
and Braddon Towers Ltd v International Stores Ltd [1987] | EGLR 209, 212-214, also per Slade J 
(this case was decided in 1979 but was only reported in 1987). 

28 See eg The South Wales Railway Company v Wythes (1854) 1 K & J 186, 60 ER 422, affd (on other 
grounds) (1854) 5 De G M & G 880, 43 ER 1112; Blackett v Bates (1865) LR 1 Ch App 117; Powell 
Diffrya Steam Coal Company v Taff Vale Railway Company (1874) LR 9 Ch App 331; Ryan v 
Mutual Tontine Westminster Chambers Association [1893] I Ch 116; Attorney-General v Colchester 
Corporation [1955] 2 QB 207; and Dowty Boulton Paul Ltd v Wolverhampton Corporation [1971] 1 
WLR 204. 
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present case, Lord Hoffmann was clearly of the view that the observation by Lord 
Wilberforce in the Shiloh Spinners case did not impact adversely on the requirement 
of constant supervision; he was of the view that, read in context, Lord Wilberforce’s 
observation was directed more towards the situation of relief against forfeiture (which 
was precisely what the Shiloh Spinners case was in fact about) than against orders for 
specific performance.”° It is suggested that the approach adopted by Lord Hoffmann is 
clearly supported by not only a close reading of Lord Wilberforce’s judgment but also 
by cogent academic commentary to like effect.” 

What, then, about cases where specific performance was in fact granted, despite 
the ‘settled practice’ of not granting specific performance entailing constant 
superintendence of the court? A case oft-cited in this regard is the Court of Appeal 
decision of Mayor, Aldermen, and Burgesses of Wolverhampton v : 
which involved a building contract. A close perusal of the case, however, will 
reveal that the focus of the court was, in the main,”? on another factor, viz, the need 
for definiteness in the terms of the contract.’ And it has been argued that the case 
itself should be interpreted as a clear repudiation of the constant supervision 
requirement.” Yet another case (also frequently cited) concerns a more recent 
decision: that of Sir John Pennycuick V-C in Jeune v Queens Cross Properties 
Ltd,” where specific performance was granted in respect of a landlord’s covenant 
to repair. Interestingly, both cases were distinguished by Lord Hoffmann, who 
classified both, despite their seemingly divergent subject-matter, as instances 
involving orders requiring the defendants concerned ‘to achieve a result’, as 
opposed to orders requiring the defendants ‘to carry on activities’, including 
‘running a business over a more or less extended period of time’ (which was in fact 
the situation in the present case).>° In his Lordship’s view, ‘[t]he possibility of 
repeated applications for rulings on compliance with the order which arises in the 
[latter] case does not exist to anything like the same extent in the [former]’;>” he 

to add that ‘[e]ven if the achievement of a result is a complicated matter 
which will take some time, the court, if called upon to rule, only has to examine the 
finished work and say whether it complies with the order’.”” It is submitted that 
while the distinction is persuasive, there is the danger of infinite regress, for even 
in an ostensibly one-off situation, say, that of repairs, it is still possible for the court 
to be subjected to repeated applications if the defendant is extremely recalcitrant, 
in point of fact, every situation necessarily involves a process of sorts, although it 
is admitted that the conduct of a business is a far clearer example and constitutes a 
situation where the danger of repeated applications to the court is even more 
probable. 

It is also pertinent to note that Lord Hoffmann was much influenced by the broad 
practical considerations embodied within the observations of Slade J in Braddon 


a 


29 See generally n I above, 905-906. 

30 See A.S. Burrows, ‘Specific Performance at the Crossroads’ (1984) 4 LS 102, 110 and, by the same 
author, Remedies for Torts and Breach of Contract (London: Butterworths, 2nd ed, 1994) 357. See 
also Jones & Goodhart, n 2 above, 50, n 5. 

31 [1901] 1 QB 515. See also Carpenters Estates Limited v Davies [1940] Ch 160. 

32 In addition to the factor as to whether or not damages would be an adequate remedy. 

33 See also Joseph v National Magazine Co Ltd [1959] Ch 14; Redland Bricks Ltd v Morris [1970] AC 
652: and Peninsular Maritime Ltd v Padseal Ltd (1981) 259 EG 860. 

34 See Burrows, n 30 above, 108 and 355, respectively. 

35 [1974] Ch 97; cf also Peninsular Maritime Ltd v Padseal Lid (1981) 259 EG 860. 

36 See [1997] 2 WLR 898 at 904. Reference may also be made to Burrows, ‘Specific Performance at the 
Crossroads’, n 30 above, 107. 

37 n 1 above, 904. 

38 ibid. 
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Towers Ltd v International Stores Ltd” to the effect that lawyers had for many 
years advised their clients to act according to the ‘settled practice’.*° It has, in fact, 
been argued that the Court of Appeal decision granting specific performance had 
‘disturbing’ implications for the business community, not least because of the point 
just mentioned, but also because of the difficulty of finding potential assignees that 
is thereby generated.*! 

Notwithstanding Lord Hoffmann’s persuasive reasoning, it is suggested that, 
whilst committal for contempt is the only effective sanction available to the court 
to secure enforcement of its order, instances of disobedience are likely to be the 
exception rather than the rule;*? in other words, punishment for contempt is a 
double-edged sword, and may indeed prove to be the deterrent against 
disobedience as well as incentive to performance that it was intended to be. What 
if the party concerned were nevertheless recalcitrant? It has been argued that ‘the 
prospects of repetition, although an important consideration, ought not to be 
allowed to negative a right’.** And this raises the related issue of having to balance 
the applicant’s right to performance against the harsh punishment that will be 
inflicted upon the defendant. It should also be noted that where a company is 
concerned (as in the instant case), committal for contempt cannot be directed at the 
company as such but can, at best, be only directed at the officers of the company.“ 
But this point would not of course apply in situations where individuals were 
committed for contempt. 

One further point may be made, and addresses the issue of wastage of resources: 
as Professor Treitel argues, it may be possible for the court to appoint an expert as its 
officer in order to supervise performance of a recalcitrant defendant or, alternatively, 
the court could empower the applicant to appoint a person to act as agent of the 
defendant who then supervises the latter in ensuring enforcement of the order.** 

In the light of the arguments militating against the ‘settled practice’, it is 
suggested that it might be better for the courts to allow for the possibility of 
decreeing specific performance even if it involves a continuous process (such as 
the running of a business) as opposed to the obtaining of a fixed result. In any 
event, it is submitted that the concept of constant supervision ought not to be a 
conclusive factor in the decision of the court as to whether or not to grant specific 
performance.** Consistent with this suggestion, it is also highly significant to note 
that Lord Hoffmann himself was prepared to allow the courts to depart from the 
‘settled practice’ in ‘exceptional circumstances’;*” thus: 


39 [1987] 1 EGLR 209, 213. 

40 Seen l above, 902 and 907. 

41 See generally Jones & Goodhart, n 2 above, 53-54. 

42 See CH Giles & Co Ltd v Morris [1972] 1 WLR 307, 318, per Megarry J. Sec also G.H. Treitel, The 
Law of Contract (London: Sweet & Maxwell, 9th ed, 1995) 930; Burrows, ‘Specific Performance at 
the Crossroads’, n 30 above, 110; and Alan Schwartz, ‘The Case for Specific Performance’ (1979) 89 
Yale LJ 271, 304. 

43 Seo CH Giles & Co Ltd v Morris [1972] 1 WLR 307, 318, per Megarry J. 

44 And sco Retail Investments Lid v Royal Bank of Scotland pic [1996] SCLR 652, 665 (Court of 
Session, Inner House). 

45 Sce Treitel, n 42 above, 930-931, as well as Schwartz, n 42 above, 293-294: Jones & Goodhart, n 2 
above, 46; and Robert J Sharpe, ‘Specific Relief for Contract Breach’ in Barry J. Reiter & John Swan 
(eds) Studies in Contract Law (Toronto: Butterworths & Co (Canada) Lid, 1980) ch 5. See also 
Burrows, Remedies for Torts and Breach of Contract, n 30 above, 358, n 15 where RSC Ord 45 r 8 s 
also pectinently referred to (see also Parker v Camden London Borough Council [1986] Ch 162, 175 
and 178, per Sir John Donaldson MR and Browne-Wilkinson LJ, respectively); reference may also be 
made to Burrows, ‘Specific Performance at the Crossroads’, n 30 above, 110. 

46 Sæ also Treitel, n 42 above, 931. 

47 nI above, 907. 
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I can envisage cases of gross breach of personal faith, or attempts to use the threat of non- 
performance as blackmail, in which the needs of justice will override all the considerations 
which support the settled practice.** 


More generally, this raises the question whether the entire approach toward 
specific performance ought to be radically reconceived and this remedy become 
the rule rather than the exception. If this be the case, then, of course, the various 
limitations on specific performance (such as constant supervision) diminish greatly 
(or even wholly) in importance. There is, of course, no clear answer to what has 
become an interesting debate,“ although it is suggested that it is unlikely (under 
English law at least) that such a radical change will occur. Less radically, a 
suggestion that a strong (albeit rebuttable) presumption in favour of awarding 
damages on a cost-of-restoration basis be considered instead may merit serious 
attention.” But, once again, this particular measure of damages may not find much 
favour in the English context, particularly after the recent House of Lords decision 
in Ruxley Electronics and Construction Ltd v Forsyth?" 


Linkages 

Argyll also prompts questions as to what possible linkages there might be amongst 
the various general factors traditionally utilised to ascertain whether or not specific 
performance ought, on balance, to be granted.** Whilst adequacy of damages as a 
factor was mentioned, the focus of Lord Hoffmann’s judgment was upon the factor 
pertaining to constant supervision by the court. Indeed, his Lordship clearly 
indicated that these two factors were separate and distinct.* 

Lord Hoffmann not only referred to the requirement of constant supervision by 
the court but also to the need for the presence of yet another factor, viz, the definite 
nature of the terms of the contract itself (and, hence, clarity and precision of the 
court’s order).* Indeed, it should be noted that Lord Hoffmann also decided that 
the obligation in the instant case was, in any event, too imprecise to be enforced.” 
On a related note, the literal language as well as tenor of the judgment suggest that 
both these last-mentioned factors (ie, constant supervision of the court and 
definiteness in the contractual terms) are separate and independent — a suggestion 
that finds support not only in the discussion in the textbooks but also in case-law as 


48 ibid 909, 

49 cf eg Schwartz, n 42 above, on the one hand, with Anthony T. Kronman, ‘Specific Performance’ 
(1978) 45 U Chicago L Rev 351 and (especially) Edward Yorio, ‘In Defense of Money Damages for 
Breach of Contract’ (1982) 82 Columbia L Rev 1365, on the other (indeed, it may be apposite to point 
to some affinity between some of the argumentation in the lastmentioned article and the reasoning of 
the House in Argyll: see Yodo, esp at 1404). Reference may also be made to Sharpe, n 45 above. 

It is interesting to note that, in Scotland, specific performance (ie specific imptement) is available 
as a legal right, a situation quite different from that which exists under English law: see Retail Parks 
Investments Ltd v Royal Bank of Scotland pic [1996] SCLR 652, 669, per Lord Cullen (Court of 
Session, Inner House). 

50 See generally Yorio, n 49 above, 1402-1404. 

51 [1994] 1 WLR 650; and see Andrew Phang, ‘Subjectivity, Objectivity and Policy — Contractual 
Damages in the House of Lords’ [1996] JBL 362 and Jill Poole, ‘Damages for Breach of Contract — 
Compensation and ‘‘Personal Preferences”: Ruxley Electronics and Construction Ltd v Forsyth’ 
(1996) 59 MLR 272. 

52 See generally Jones & Goodhart, n 2 above, ch 2 for a succinct, yet highly informative, general 
account. 

53 See the main text accompanying n 18, above. 

54 Seen! above, 904-905. See also n 33 above. 

55 nl above, 907. 
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well. It is, however, suggested that there is a necessary (even significant) overlap 
between these two factors, for if there is insufficient precision (and therefore 
inadequate guidance to the defendant), can it not be argued that it would be equally 
(and simultaneously) difficult for the court itself to supervise the execution of the 
order, even assuming that there were no other objections? 

Throughout Lord Hoffmann’s judgment is also to be found constant reference to 
the idea of fairness. In reviewing the requirement of clarity, for example, his 
Lordship referred to the possible oppression to the defendant that might result if it 
were coerced into complying with imprecise obligations under the threat of 
committal for contempt in the event of disobedience.” He was also of the view 
that to grant specific performance might cause injustice by possibly allowing the 
plaintiff to enrich himself at the defendant’s expense.** It should, however, be 
noted that Lord Hoffmann was more concerned, in the final analysis, with the 
‘public interest’:? a point to which we will retum in the next part. One is, in fact, 
given the overall impression that there are various conceptions of fairness. His 
Lordship did, for example, also acknowledge that the defendant’s conduct in the 
present case was less than desirable: a fact that weighed heavily with the judges at 
the Court of Appeal stage.” Lord Hoffmann, however, was of the view that 
although the court would brook no egregious conduct,®! the parties in the present 
case were ‘large sophisticated commercial organisations’ who must have been 
aware of the ‘settled practice’:®? ‘there was no element of personal breach of 
faith’. But this argument may be a double-edged sword, for could it not be 
equally argued that not to grant specific performance would result in unfairness to 
the applicant instead? As we have seen, Lord Hoffmann solved this problem by 
holding that the parties were of roughly equal bargaining power and sophistication. 

Returning to the issue of linkages, it is suggested that this reference to unfairness 
does in fact raise the issue of hardship, which is traditionally considered as a 
separate and independent factor. It could of course be argued that the sense in 
which ‘hardship’ is presently being utilised is much looser. This argument is 
indeed persuasive, except for the fact that the meaning of ‘hardship’ as a separate 
factor is in fact precisely as just described; there is, in other words, no precise 
meaning attributable to the concept, with the entire inquiry being one which is very 
much fact-dependent and (in, I suspect, mostly subconscious ways) dependent 





56 Sce og Greenhill v Isle of Wight (Newport Junction) Railway Company (1871) 23 LT 885, 887, per 
Malins V-C. And cf The South Wales Railway Company v Wythes (1854) 1 K & J 186, 69 ER 429, 
which was decided on the factor of constant supervision, but was affirmed on appeal on the ground 
that the contractual terms were too vague (sce (1854) 5 De G M & G 880, 43 ER 1112). 

57 n 1 above, 905. 

58 ibid 906. See also Sharpe, n 45 above, 129, which was in fact cited by Lord Hoffmann in the instant 
case: see ibid. 

59 Which was not served by wasting resources and maintaining an already hostile relationship: see n 1 
above, 906 

60 ibid 908; and citing Leggatt, Millett and Roch LJJ’s views in [1996] Ch 286 at 295, 301 and 295, 


respectively. 

6l See also n 48 above. See also generally Charles Fried, Contract As Promise (Cambridge: Harvard 
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upon the particular court’s jurisprudential outlook as well. If this argument is 
accepted, then it is admittedly, but a short step to claim that the factor of ‘hardship’ 
would somehow infuse the discussion of virtually every other factor in the context 
of specific performance.*’ And this may, in turn, lead to the question as to whether 
or not it is really meaningful to classify the concept of ‘hardship’ under a separate 
heading, apart from (say) pedagogical reasons. It is tentatively suggested that the 
factor of ‘hardship’ is traditionally classified separately in large part because it 
constitutes an avenue by which the court can introduce an element of com ion 
into the inquiry itself: an element that is not otherwise easily introduced. 


The importance and practicality of jurisprudence 


It bears repeating that it is but very rarely that a court decision not only raises but 
also affords explicitly the opportunity to discuss jurisprudential concepts. Argyll 
it is suggested, is one such occasion, for which teachers who try to inculcate in 
their students the value (yes, even practical value) of theory should be most 
grateful. I should, however, hasten to add that no definitive answers are given 
as such, but in highlighting, inter alia, the significance that theoretical concepts 
play in the process of judicial reasoning, Argyll does much to encourage 
jurisprudential debate. 

More specifically, Argyll is an excellent illustration of the continuing tension 
between individual rights on the one hand and utilitarian considerations on the 
other. This is a theoretically intractable conundrum and may well be so because 
each concept was developed at a separate and distinct historical point in time and 
may ultimately represent, on a theoretical level, incommensurable and 
irreconcilable concepts.’! But the reality of law in general and the common law 
in particular does not allow the judge the luxury of sitting on the fence. He or she 
deals with real life situations, for which a decision must be given, and which 
decision will necessarily impact on the lives of the litigants concerned. Argyll is an 
excellent illustration of the process of balancing as the court attempts to reconcile 
the tension mentioned above, and it manages, it is suggested, to do so by recourse 
to the specific factual matrix before it. This may, perhaps, explain why Lord Goff, 
for exampk, is at pains to point to the importance of facts in the context of actual 
adjudication’” and this case appears to lend support to the thesis (stated tentatively 
here) to the effect that the practical denouement of an intractable abstract 
dilemma may well be why, despite the continuous doubts expressed about the 
absence of objectivity,” adjudication continues without any anxiety or loss of 
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legitimacy; in this sense, Lord Goff’s own views’* seem to be somewhat more 
pessimistic than they ought to be inasmuch as they do not conceive of the judges as 
philosophers as such. It is of course true that it is the jurist who aids in synthesising 
the law laid down by the judges, but it is suggested that judges do perform a 
philosophical function in the practical arena, albeit as Lord Goff himself puts it, 
according to ‘the principle of gradualism’.”* 

In Argyll, it can be seen that Lord Hoffmann is all too aware of the theoretical 
conundrums — in particular, the conflict between individual rights and 
utilitarianism, as well as the conflict between individual rights themselves (here, 
belonging to the plaintiff and defendant, respectively). On the one hand, he 
acknowledges the moral argument that supports the plaintiff's application for 
specific performance, stating that ‘[t]he principles of equity have always had a 
strong ethical content and nothing which I say is intended to diminish the influence 
of moral values in their application’ .”° In addition, there were general arguments 
from fairness that arose in the course of the case itself.” On the other hand, Lord 
Hoffmann had earlier considered the rights of the defendant, in particular, possible 
unfair interference with its individual liberty via proceedings for contempt.”® And 
this illustrates that rights do not exist in a vacuum and that in any given situation, 
there will almost always be a conflict between two parties’ rights. Which, then, is 
to prevail? If the answer is that it is all subjective, then the argument from rights is 
greatly diminished, even emasculated.” Given Lord Hoffmann’s references to 
wastage, however, can one argue that, although finding (in the final analysis) in 
favour of the defendant, he had, in effect, adopted a utilitarian approach?” If this 
be the case, then the defendant’s rights would appear to have been generalised as 
well as merged into a broader utilitarian argument; and, given the final outcome of 
the case, it would appear, further, that it was this broader argument that prevailed, 
and the plaintiff's rights ignored as a result. One other interpretation, however, is 
that this remained a situation of conflicting individual rights, albeit settled via 
consequential arguments.*' But this approach also falls prey to many of the 
traditional arguments levelled against utilitarianism, for example, incom- 
mensurability and the dreaded argument of subjectivity. A yet further approach 
brings us back to the very tentative thesis proffered above, ie, that a factual 
approach may aid in the solution of abstract conundrums. By its very nature, 
however, no clear theoretical formula is available. In the present case, for example, 
Lord Hoffmann was not unaware of the moral arguments in favour of the 
plaintiff.®? However — and as we have seen — in the light of the specific factual 
context of the case itself (principally, the fact that both parties were ‘large 
sophisticated commercial organisations’ who could well look after themselves®~), 
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his Lordship decided in favour of the defendant; in other words, given the fact that 
the plaintiff's rights were neutralised, so to speak, in the context of the factual 
matrix in which the dispute occurred, there was no reason why the broader societal 
reason centring on the prevention of wastage ought not to prevail. This is 
consistent with Lord Goff’s ‘principle of gradualism’, which (as he terms it) is an 
‘essentially pragmatic approach’, in which the injunction is to ‘[l]et facts develop 
principles: do not let principles, still less rules, be so dogmatically stated as to 
preclude a just decision on the facts’; and this, in his view, means that judges ought 
not to be over-ambitious and over-state the law. 

It is suggested that Lord Hoffmann’s recognition of the one set of tensions in 
Argyll (between individual rights and utilitarian goals) is in fact mirrored in and (in 
many ways) unpacked in an extrajudicial context in his Upjohn Lecture — in 
particular, in his discussion of the reasonable man in the context of the law of 
negligence. He distinguishes the tension (not unlike that discussed above) between 
the attribution of responsibility on the basis of moral fault and the award of 
compensation by way of distribution of loss, the latter of which is ‘a matter of 
social justice which does not require any moral fault at all’.8 And this gives rise to 
an ‘ambiguity in the objects of the law’.®” Lord Hoffmann does not purport ‘to 
debate the merits of these two different approaches to liability in negligence’ °° 
which is thoroughly understandable in the light of the proposition proffered above 
to the effect that no (at least universal) solution to the tension is possible. The 
problem, in his view, however, is that ‘the courts have never brought themselves to 
admit to the tension’ and this has resulted in a blurring of the lines between the two 
objects.®? He then makes a very important point, as follows: 


I happen to believe that judges should always give the real reasons for their decisions. ... 
But | think it does the legal profession no good to wrap its reasoning in mystery and it would 
be better if we came clean. 


And, true to his advice, Lord Hoffmann does indeed clearly set out, in Argyll, the 
precise reasons for his decision. There was, in the instant case, however, a further 
set of tensions — between the parties’ respective rights — that was, it has been 
suggested, handled via a factual resolution.?! 


Conclusion 


Argyll will become a landmark in the law relating to specific performance. Lord 
Hoffmann’s meticulous and perceptive judgment has not only brought to the fore 
but has also illuminated many (oftimes latent) issues underlying the law in this 
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particular sphere. His is also a judgment that very clearly demonstrates the judicial 
process in theoretical action. 

On a strictly doctrinal level, it is clear that the concept of constant supervision 
continues to constitute a major obstacle to the grant of specific performance in the 
context of continuous acts (such as the running of a business). Its contours as well 
as underlying foundations have nevertheless been thoroughly explored, clarified 
and even reshaped, but, consistent with the pragmatic cast of adjudication, the door 
has been left slightly ajar — to be firmly pushed open should the need arise.” It is 
ironic (yet clearly praiseworthy) that such pragmatism recognises that, on 
occasion, moral criteria (by and large feared as ‘messy’”*) will both inform and 
infuse the judicial process in order that justice might prevail. 


Sale or Return Contracts: Shedding a Little Light 
John N. Adams* 


There is very little authority on ‘sale or return’ transactions. The Court of Appeal 
decision in Atari Corporation v Electronics Boutique Stores (UK) Ltd’ is welcome 
as it shines a little light into this dark comer. It deals with the question of what a 
‘buyer’ who decides to ‘reject’ the goods must do in order to exercise its right of 
‘rejection’. I have argued elsew that sales on approval should be distinguished 
from sale or retum transactions. Briefly, the difference is that ‘sales on approval’ 
are in fact sales subject to a right of rescission,> whereas ‘sale or return’ 
transactions are not at the outset sales: they only become contracts of sale in the 
circumstance set out in section 18 rule 4 of the Sale of Goods Act 1979.4 Sale or 
return transactions are primarily a method of financing inventory." They are akin to 
requirements contracts in that in both cases the supplier carries the cost of unsold 
goods, but differ from requirements contracts in that any contract of sale is 
preceded by a contract of bailment under which the property in the goods can pass 
to the ‘buyer’ or a third party in certain circumstances. The analysis by the Court of 
Appeal in Atari was concerned with what those circumstances are. 


The facts 


The plaintiffs in this case had been awarded summary judgment for the price of 
some electronic computer games and hardware delivered to the defendants 
pursuant to orders received from the defendants. The terms of the first and largest 
order provided: ‘Payment — 30 November 1995. Full S.O.R. until 31 Jan 1996’. 
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S.O.R. stood for ‘Sale Or Retum’, the terms of which had been negotiated by 
the parties, and confirmed by fax. The plaintiffs alleged that the S.O.R. terms 
applied only to this original order. The defendants alleged that they applied to 
any ‘first order’ items, as opposed to repeat orders for items subject to the first 
order. Since obviously there was a triable issue here, the Court of Appeal, which 
was concerned with the summary judgment issue, did not consider it further. 
Accordingly, what fell to be considered were only the S.O.R. goods, and in 
relation to these, the plaintiffs contended that the defendants had ‘failed to give 
notice of rejection’. 

Under the terms of the order, the defendants had to pay for the goods by 30 
November 1995, but had until 31 January 1996 to reject them. On 28 November, 
they had confirmed their intention to pay by fax, but in fact had paid only very 
limited sums. The defendants contended that after 1 December 1995, it had 
become apparent that the goods were not selling well, and an arrangement had 
been made between the parties that the defendants would only pay for goods sold. 
The defendants alleged that they had in fact paid the sums due under this 
arrangement. On 19 January 1996, the defendants wrote to the plaintiffs 
informing them that they had decided they would no longer stock the line in 
question, and had asked all stores to return the stock to their warehouse. When 
the stock had been returned to the warehouse, they would send the plaintiffs a list 
to raise ‘Return Authorisation’ numbers against. The plaintiffs responded to this 
by fax on 22 January 1996 saying that they believed the defendants had lost the 
right to return the goods. A further fax of 25 January from the plaintiffs to the 
defendants said that following legal advice, the non-payment by the defendants 
constituted a breach of the original agreement, but that they were willing to take 
back the unsold inventory subject to agreement on a ‘restocking charge’. 
Subsequent attempts to negotiate a compromise failed, and 31 January came and 
went with neither party taking any further steps. 

In the event, the plaintiffs did not pursue the argument that failure to pay had 
deprived the defendants of the right to reject. They argued instead that the letter of 
19 January was not a notice of rejection because (1) it postulated some future 
action being taken in order to exercise the right of rejection, (2) it failed to identify 
the goods which were being rejected, and (3) the defendants did not have the goods 
available for return at the time they were rejected. 


Exercising the right of rejection 


Both parties’ arguments as to whether or not the defendants had successfully 
exercised their right under the S.O.R. term, were to be assessed by reference to 
section 18 rule 4 of the Sale of Goods Act 1979. So far as material this provides: 


Unless a different intention appears the following are rules for ascertaining the intention of 
the parties as to the time at which property in goods is to pass to the buyer ... 


Rule 4 — When goods are delivered to the buyer on approval or on sale or return or other 
similar terms the property therein passes to the buyer. 


(a) When he signifies his approval or acceptance to the seller or does any other act 
adopting the transaction; 

(b) If he does not signify his approval or acceptance to the seller but retains the goods 
without giving notice of rejection, if a time has been fixed for the return of the goods, on 
the expiration of such time ... 
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Waller LJ noted that authorities on this provision were scarce. Benjamin on Sale® 
§5—051 states: 
It is probable [emphasis supplied] that any intimation to the seller which clearly 
demonstrates that the buyer does not wish to exercise his option to purchase will suffice, 
but it is open to the parties to agree that the buyer shall be entitled to reject only by retuming 
the goods. 


From this it appeared to his Lordship that the starting point must be to construe the 
terms of the particular contract. Did it require the defendants to return the goods, or 
only to have them available for collection (and to give notice to the plaintiffs to this 
effect)? Was it sufficient to indicate that the goods would be available for 
collection at some future date, and was it sufficient to describe the goods 
generically? 

The plaintiffs did not press the argument that the goods had to be returned, 
therefore the matter proceeded on the common ground that notice was sufficient, 
but was the letter of 19 January adequate notice? The plaintiffs argued that it was 
not, on three grounds. First, notice should enable the plaintiff to identify exactly 
what goods were being rejected. Second, certainty was essential in commercial 
transactions. Third, the seller might want to sell the goods elsewhere, and 
accordingly needed to be able to identify the goods. The defendants accepted that 
the notice had to identify the goods, but argued that it (ie the letter of 19 January) 
clearly meant that the unsold goods which had been the subject of the S.O.R. order 
were being returned. Counsel for the defendants pointed out that for much of the 
period when goods are held on sale or return there will be uncertainty about which 
goods the buyer still holds. That once the notice had been given, the defendants 
could not have retracted it, but would have been committed to getting the goods 
ready for the plaintiffs to collect within a reasonable time. 

Waller LJ said that this was a difficult case. He pointed out that there was no 
requirement that the notice should be in writing, and he could not see why it was 
necessary for the defendants to detail the precise goods, as long as the notice 
clearly referred to the goods generically. He could see no reason why the goods 
had to be physically available at the time the notice was given. If they were not 
made available in a reasonable time, that would constitute conversion, but would 
not invalidate the notice. He held that the letter of 19 January did give notice that 
the defendants were exercising their right to return unsold stock. This was clear 
because it said the goods were being collected in from the stores. The natural 
reading of the letter was that the goods would be available for collection in a 
reasonable time. On receipt of that notice, the plaintiffs would have been entitled to 
insist on being able to collect the goods within a reasonable time of the date of the 
notice. Accordingly, he allowed the appeal. 

Phillips LJ agreed, and also agreed with a passage of Benjamin which suggests 
that sale or return contracts are bailments until the election to buy is exercised. He 
suggested that these contracts have the following characteristics: the seller cannot 
withdraw his offer to sell the goods; the buyer can accept by signifying acceptance 
to the seller, or by an act adopting the transaction, or by keeping the goods beyond 
the agreed period or, absent agreement, a reasonable period; and, the buyer can 
give notice of rejection. He suggested that the notice referred to in the Act is no 
more than the notice that an offeree can give that a contractual offer is rejected. 
The parties can, however, agree that there will be no right to serve notice of 
rejection, but the buyer will be deemed to have accepted the goods unless they are 
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physically returned to the seller.’ Of course, it is a basic rule of contractual 
formation that an offeror may not impose silence as a deemed mode of acceptance, 
and consequently a contractual offer does not have to be rejected, ie an offeree 
should not be put at risk by the offeror’s unilateral imposition of silence as 
acceptance.® In this respect, the sale or return contract is clearly different, because 
the parties are mutually agreeing that silence is to constitute acceptance. It should 
be clear, however, that this is what in fact was agreed, because for obvious 
practical reasons, many consignees in sale or return contracts are unlikely readily 
to agree that there will be no right of rejection unless the goods are physically 
returned to the seller: his Lordship’s use of the word ‘can’ should perhaps be 
emphasised. 

Auld LJ also agreed that the appeal should be allowed. A notice of rejection has 
to be clear, it must indicate that the buyer ‘want(s) [to reject] and will have nothing 
more to do with the goods’.? It must also make clear the goods to which it refers. 
He said that the majority speeches in the House of Lords in Mannai Investment Co 
Ltd v Eagle Star'® indicate that a commonsense, objective construction must be 
given to contractual notices, the construction which a reasonable recipient would 
give.'' The notice in question sufficed: the maxim id certum est quod certum reddi 
potest applied to a notice of rejection as to the issue of certainty in formation of 
contracts.'? He could see no logical basis for applying a more rigorous rule to a 
notice, such as that in the present case, than to that which serves to terminate a 
contract of bailment or to prevent the formation of a contract. In his view, if a 
notice clearly rejects identifiable goods, the inability to make them available 
simultaneously, or even ‘forthwith’, could not derogate from the rejection so as to 
signify acceptance. Later events are irrelevant to the issue of the validity of a 
notice. 


The seller’s right to repossess 


The next question to be addressed by Auld LJ was whether or not after notice of 
rejection the seller is entitled to immediate possession, or possession within a 
reasonable time. Counsel for the seller relied on words from the judgment of 
Bankes LJ in Hardy & Co v Hillerns & Fowler" to the effect that after notice of 
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rejection, the seller was entitled to have the goods placed at his disposal, so as to be 
able to resume possession forthwith. In his Lordship’s view, that was inconsistent 
with the later authorities.'* He considered the plaintiff s contention would be likely 
in most cases to introduce an uncommercial outcome and uncertainty. The 
circumstances of the present case were likely to be typical of many cases involving 
a large retailing operation. The buyer would have distributed the sale or return 
stock to its retail outlets and would not be in a position to form a decision whether 
to reject until the goods had been exposed for sale. He asked: 


If the goods are not selling, is it [ie the bailee] to gather all of them in and only after that 
serve a notice of rejection? Or should it first give notice in relation to all unsold stock and 
then gather them in for retum — no doubt as speedily as it can? In a large transaction of a 
standard line of goods such as this, commercial reality and, it seems to me, normal business 
expectation and benefit to both parties, suggest the latter course. It is in the interest of the 
‘seller’ to find at the earliest moment a purchaser for the rejected goods, wherever they are: 
similarly, it is in the interest of the prospective buyer speedily to shed his contingent 
contractual liability to buy. 

As to uncertainty ... It is implicit in the notion of the notice of rejection as a proxy for 
physical return that there will be some delay after the legal act of rejection before they are 
returned to the ‘seller’.! 


At first blush, of course, considerations of certainty would argue against possession 
‘within a reasonable time’, which Auld LJ prefers. What he seems to mean is that 
the closer the law reflects commercial reality and business expectation, the more 
certain and calculable it is likely to be. Although lawyers drafting contracts may 
hate to use the word ‘reasonable’ in relation to the calculation of periods of time, it 
serves the general law very well, because in a particular situation, it will usually be 
fairly clear what a reasonable time is.!7 i 


Different regimes of ‘rejection’ in sales 


The Court of Appeal used the term ‘rejection’ in relation to the buyer’s act, 
because that is the term which appears in section 18 rule 4 of the Sale of Goods Act 
1979. However, this is not rejection in the sense that a buyer exercises a right of 
rejection in relation to defective goods. As the Court of Appeal made clear, the 
way in which ‘rejection’ is to be exercised in the case of goods on sale or return 
terms, will be controlled by the terms of the original contract, which may specify 
what is to be done fairly exactly. In the case of rejection of defective goods, the 
original contract will rarely specify what is to be done. Moreover, as suggested 
above, there is the important difference that in such cases there is already a 
contract of sale, subject to a right of rejection for breach (as I have argued there is 
also a contract of sale in sales on approval). I would suggest that what must be 
done by a buyer to reject defective goods, or goods on approval, will often be less 
than what may need to be done by a ‘buyer’ under a sale or retum transaction, 
simply because in the latter case the terms of the initial contract of bailment will 
govern, and, given the commercial context of such transactions (as opposed to 
sales on approval which are very commonly consumer transactions), may well 
impose more onerous terms on the ‘buyer’. In sales on approval, any intimation to 





15 Cited inn 13 above. 
16 n1 above, 1023-1024. 
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the seller that the buyer does not wish to purchase the goods, would usually suffice. 
For example, in Ellis v Mortimer! which involved a horse on approval, a 
statement by the buyer that he liked the horse, but not the price, was held to 
determine the contract. In the case of rejection of defective goods, all that is 
required in general is ‘a clear notice that the goods are rejected and at the risk of 
the vendor’.!9 


Would property have passed if the buyer had paid on time? 


The Court of Appeal did not deal with what the situation would have been if the 
buyers had paid for the goods by the end of November, as was originally 
contemplated, and had subsequently decided, as it was allowed to do up to 31 
January, that it did not want them. Would property have passed to the buyer, 
subject to its return to the seller on ‘rejection’? The significance of this is the risk 
passing with property rule contained in section 20 of the Sale of Goods Act 1979. It 
would make no commercial sense if the happenstance that payment was required 
before the date for rejection, affected the passing of risk. First of all, as pointed out 
above, these transactions are essentially financing transactions, and the date of 
payment is simply the date up to which the seller is prepared to finance the buyer’s 
inventory. Secondly, no doubt, insurance of the goods would have been set up 
having regard to the provisions of section 18 rule 4, which states the 
circumstances in which property passes in these transactions, and this does not 
include any mention of payment of the price. In short, the ‘buyer’ would have 
remained a bailee between the end of November and the expiry of the date for 
rejection, 31 January, after which date property would have passed if the bailee had 
not given notice of rejection. 


Conclusion 


The analysis made by the Court of Appeal makes good commercial sense in the 
context of goods supplied to a buyer whom it is contemplated by the parties will, in 
turn, be using the goods to stock its retail outlets. Clearly, it is in the interests of the 
seller to know at an early time that the buyer does not want the goods. From this it 
follows that it should be sufficient to indicate that the goods will be available for 
collection at some future date (when they have been gathered in from the retail 
outlets), and this points to the conclusion that it is sufficient to describe the goods 
generically. 





18 (1805) | B & PNR‘257. 

19 Grimoldby v Wells (1875) LR 10 CP 391. The Uniform Commercial Code imposes in certain cases a 
duty to state the grounds of rejection (§2-605), but this is not a requirement under English law. 

20 Set out above. 
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An Objectivist’s Account of Criminal Attempts 
K.J.M. Smith* 


R.A. Duff, Criminal Attempts, Oxford: Clarendon Press, xxvii + 411 pp, hb £45.00. 


A law student’s initial encounter with inchoate liability and, most particularly, the 
general offence of criminal attempt usually provokes little more than a nod of 
recognition of what appears to be a self-evident and necessary part of a systematic, 
comprehensive structure of criminal responsibility. Of course, this has not always 
been so. Despite Lord Mansfield’s authoritative statement of principle in the late 
eighteenth century case of Scofield' and dicta from the early nineteenth century case 
of Higgins,’ a general attempt offence was slow in establishing itself as a form of 
criminal liability. The gradual development of general attempt liability over the 
subsequent two centuries or so is a revealing tale of judicial hesitancy, conceptual 
neglect and timidity. This is hardly unique to attempt, in many ways typifying the 
judicial path followed in respect of most general concepts of criminal responsibility. 
However, such relative judicial neglect is, perhaps, rather more understandable when 
due allowance is made for the full array of far-reaching conceptual issues bound up 
with the seemingly simple notion of criminal attempt. Anyone still entertaining 
lingering doubts as to the truth of this will be rapidly and emphatically re-educated 
by Antony Duff's penetrating, atomistic analysis in Criminal Attempts. 

Whilst criminal attempt is the core of Duff's book, the work draws in a broader, 
more far-reaching critical analysis of the general basis for the ascription of 
criminal responsibility. Indeed, in some respects Criminal Attempts is two books: 
one a comprehensive exposition of attempt, the other a lengthy critique of some 
fundamental concepts underpinning criminal liability, especially the philosophy of 
action and the opposing attractions of subjectivism and objectivism. Along the 
way, Duff also undertakes extensive excursions into the territories of the 
philosophy of punishment and moral philosophy.’ In short, Duff is not prepared 
to examine and refashion the superstructure of criminal attempt without ensuring 
that its elemental foundations are of his own specification and construction. In 
terms of analytical rigour and scholarship it is an approach not open to criticism. 
However, for present purposes, whilst not ignoring Duff’s wider foundational 
conceptual claims, the review’s central concern, so far as possible, will be an 
examination of his legal and philosophical analysis of criminal attempt. 

Criminal Attempts comprises three designated parts. Part I offers a critical 
evaluation of the case law and, occasionally, contemporary commentaries. Here, 





* Cardiff Law School. 


1 Scofield (1784 ) Cald 397. 

2 Higgins (1801) 2 East 5, 102 ER 269. 

3 Inmany ways, Criminal! Attempts constitutes a greatly expanded analysis of tho chapter on attempts in 
Duff's Intention, Agency and Criminal Liability (Oxford: Blackwell, 1990). The central concern of 
this earlier work was the philosophy of action in relation to problems of mens rea 
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Duff first raises fundamental questions which he frequently revisits from different 
analytical perspectives throughout subsequent elements of the book. These 
questions most prominently include: why have a general offence of attempt? 
What kind of fault element should be required? What conduct should be necessary? 
And how should impossibility be treated? Part II of Criminal Attempts undertakes a 
contrasting analysis of subjective and objective principles of criminal 
responsibility. This sets the scene for Part MI, which contains Duff’s own full- 
scale analysis of ‘action, chance and culpability’. The work concludes with his own 
preferred objectivist approach to, and rendition of, attempt. Here it is proposed first 
to review the principal features of Duff's expositional eritique of the subjectivist 
inclined law of criminal attempt, and then to evaluate Duff's own reconstructed 
‘objectivist law of attempt’. 


Practical and conceptual problems in attempts 


Why have a general law of criminal attempts? 


Should failure to complete the commission of an offence attract a criminal 
sanction? If so, should this be accomplished through the mechanism of a general 
attempt offence or by widening the definition of each substantive offence? On the 
question of the need for attempt liability, unremarkably Duff accepts the broad 
utilitarian justification of the need for law enforcement agencies to have the 
power to intervene and prevent dangerous or harmful actions or to punish and 
deter dangerous actors. Clearly, many failed enterprises of patently dangerous 
actors would go unpunished and the defendants unchecked without attempt 
liability. But for Duff a retributivist view of attempt liability also has powerful 
credentials: 

Whether or not the fact of resulting harm should make any difference to the agent’s criminal 
fate, we must surely agree that if it is wrong to cause a harm intentionally or recklessly, it is 
also (and not much less) wrong to attempt to cause such harm, or to take an unreasonable 
risk of causing such harm. A law that condemned and punished actually harm causing 
conduct as wrong, but was utterly silent on attempts to cause such harms, and on reckless 
risk taking, with respect to such harms, would speak with a strange moral voice.* 

As for the second preliminary issue of form, Duff takes the orthodox view that 
there should be a general attempt offence, rightly concluding that most problems of 
attempt exist whether liability is based on a general or specific form of attempt. 
Even in respect of an individual offence the range of potential actions which might 
merit punishment as attempt will be extensive. Criminalising particular or specific 
examples of attempt was a strategy much favoured in the eighteenth and early 
nineteenth centuries before a more general form of attempt gained a clear foothold 
in criminal jurisprudence. However, the policy of particularising criminal attempts 
frequently left gaps in legislative coverage, often necessitating subsequent 
piecemeal patching legislation. 


The fault element in attempt 


Throughout the history of criminal attempts both English courts and most 
commentators have taken its essence to be ‘intent’. In modern times, Lord Goddard 





4 Criminal Attempts, 134. 
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famously declared that ‘the intent becomes the principal ingredient of the crime’. 3 
It is an approach embodied in the Criminal Attempts Act 1981. 6 But why is attempt 
confined to such a narrow fault requirement? Why not have a law of attempts 
which, so to speak, shadows the fault requirements of each complete substantive 
offence? Thus, for example, it would be attempted criminal damage where D, 
without justification, acted in a fashion which recklessly risked damage to 
another’s property. One objection to such a wider form of attempt rests on the 
claim of linguistic inappropriateness: viz, that the natural or ordinary meaning of 
‘attempt’ is to act in order to bring about a particular outcome or result. However, 
as Duff’ rightly suggests, the case for accepting the same fault for an attempt as for 
the particular complete offence implicitly rests on the moral similarity (if not 
equivalence) of the relevant culpable actions. Claims of inappropriate, or of 
inelasticity of, language could be met by resorting to the language and substance of 
endangerment, as, indeed, the law does in many specific instances, such as the 
offence of dangerous driving. 

A second argument commonly deployed against a wider fault definition of 
attempt concerns the appropriate balance to be struck between potential social 
benefit and encroachment upon individual autonomy and liberty. Would the social 
benefits derived from the widening of criminal liability justify any concomitant 
loss of individual liberty? Clearly, such empirical questions on social and 
individual costs and benefits are highly speculative and not easily answered. 
However, Duff ventures beyond such arguments with the claim that attempt’s 
narrow confinement to intent can be justified by the notion of ‘attack’ as a ‘morally 
distinctive type of action’ which should be ‘picked out in this way by the criminal 
law’.® The important concept of ‘attack’ will be reviewed later as part of Duffs 
integrated objectivist account of criminal action. 


The conduct element in attempt 


Why is some form of conduct necessary for attempt? What is its function? What kind 
of conduct should be required? Most centrally, ‘[d]oes the conduct element serve a 
primarily evidential role, as manifesting the criminal intention which is the law’s real 
concern; or is it partly constitutive of the wrong which the law aims to punish?’? The 
two possible extreme positions which the law might adopt are the ‘first’ and ‘last’ act 
approaches. Whilst clear cut and allowing early police intervention, a largely 
evidential ‘first act’ approach is subject to at least two arguably fatal objections. Many 
‘first’ actors might later have voluntarily abandoned their criminal enterprise; and such 
a severe intrusive law of attempts could easily facilitate oppressive levels of police 
investigation, ‘fishing’ for incriminating evidence of criminal intention. 
At the other extreme, a ‘last act’ requirement is open to different observations. In 
its favour is relative certainty and the extensive potential for the actor to repent and 
withdraw.'° The agent’s action in a ‘last act’ approach could be said to be not so 


5 Whybrow (1951) 35 Cr App R 141, 147. For an earlier example see Linneker (1906) 2 KB 99, 103. 
Every prominent twentieth century English commentator prior to Williams had taken this view. 

6 s I(1). For Duff's discussion of the subsidiary issues surrounding the distinction between 
circumstances and consequences, seo for example Criminal Attempts, 19-17, 25-29. 

7 Criminal Attempts, 30-31. See also A. Ashworth, ‘Criminal Attempts and the Role of Resulting 
Harm’ (1988) rei aan 756. 


8 

9 ibid35. 

10 Though of course this could take the form of a distinct defence; cf Duff, Criminal Attempts, 37; and 
Ashworth, n 7 above, 750-751. 
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much evidence of a culpable mind but rather constitutive of liability. But the 
test’s patent narrowness disqualifies it as a serious practical possibility. The 
margin between an attempt and the complete offence would be severely limited. 
Most graphically, in the cases of an assailant apprehended at the moment when 
the knife was held ready to strike, or the gunman with a finger poised on the 
trigger, neither would have carried out the last act of attempting to murder. 
Opportunities for police intervention would be impossibly compromised; law 
enforcement agencies would often be faced with the invidious choice between 
early preemptive action without a clear alternative charge to attempt and late 
intervention with the attendant possibly high risk of harm to the potential victim. 
As a consequence, morally culpable agents where all but the ‘last act’ had been 
executed might escape any proper measure of punishment. For such largely 
unarticulated reasons, the various judicial, academic and legislative formulations 
of a determinate test to separate mere preparatory acts from criminal attempts 
have mainly fallen somewhere between the two extreme poles of the first and last 
act tests.'! Initially, judicial endorsement was given to requiring acts that were 
‘immediately connected’ with or ‘sufficiently proximate’ to the substantive 
offence. The late-nineteenth century saw a rival ‘interruption’ test judicially 
articulated and then popularised in Stephen’s Digest: ‘If the actual transaction 
was commenced which would have ended in the crime if not interrupted, there is 
clearly an attempt’ .'? In one incarnation or another, these two tests vied with each 
other for judicial acceptance until the enactment of the Criminal Attempts Act 
1981. However, their inherent imprecision sometimes led the Court of Criminal 
Appeal unconsciously into treating the tests as synonymous and occasionally 
alternating between references to both the ‘interruption’ and ‘immediate act’ 
models. 

These tests were augmented in the twentieth century by Salmond’s 
‘equivocality’ theory, the most innovative and determined effort to break away 
from the intrinsic uncertainty of the two principal judicially generated approaches 
of ‘interruption’ and ‘immediate act’. First appearing in the 1902 edition of 
Salmond’s Jurisprudence, the equivocality concept gave action in attempt a role 
evidencing the actor’s subjective culpability by requiring ‘an act of such a nature 
that it is itself evidence of the criminal intent with which it is done ... [an act 
bearing] criminal intent upon its face.'* Eventual brief English judicial adoption in 
the 1960s was in large measure the consequence of Cecil Tumer’s long term 
advocacy of the test.'> However, as practical application of the theory 





11 Although the mid nineteenth century case of Eagleton (1855) 6 Cox cc 559 certainly has the 
appearance of articulating the last act test, such potential was largely curtailed within a year 
Roberts (1855) Dears 539, 169 ER 836. In the latter case, Lord Jervis CJ openly admitted defeat in 


formulating a proximity test: ‘perhaps my learned brothers may define a line, but I wish not to do 30’. 
His brethren fastened onto an act which was ‘immediately connected’ to or ‘sufficiently proximate’ to 
the offence. 

12 Roberts, ibid 839-841. And similarly Stephen’s Digest formulation, e.g. 3rd edition (London: 
Macmillan, 1883), 37: ‘{an act] forming part of a series of acts which would constitute [the cnme’s] 
actual commission if it were not interrupted’. 

13 See for example, Punch (1927) 20 Cr App R 18. 

14 Jurisprudence, (2nd ed, London: Stevens and Haynes, 1907) 349. 

15 Beginning with Turner’s article ‘Attempts to Commit Crimes’ (1934) 5 CLJ 230, reprinted in L. 
Redzinowicz and J.W.C. Turner (eds) The Modern Approach to Criminal Law (London: Macmillan, 
1945) 273; and later in subsequent Turner editions of Kenny's Outlines of Criminal Law and in 
Russell on Crime. Salmond’s theory enjoyed a longer career in his native New Zealand. See, eg 
Barker [1924] NZLR 865. The test was abolished by the Crimes Act 1961, s 72(3). For England see 
Jones v Brooks (1968) 52 Cr App R 614. 
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demonstrated, the test was capable of both unacceptably wide and unacceptably 
narrow interpretations, such as to rule out its judicial use. 

Beyond considering common law formulations for settling the conduct element 
of attempt, Duff reminds us of the inadequacies of the Model Penal Code’s 
‘substantial step’ provisions and the Criminal Attempts Act’s ‘more than merely 
preparatory’ test. Nailing its colours to the mast, the Model Penal Code’s 
commentary maintains that the ‘primary purpose of punishing attempts is to 
neutralise dangerous individuals and not to deter dangerous acts’.!° In some 
respects a cousin of Salmond’s equivocality theory, the ‘substantial step’ test 
suffers from both potentially excessive scope and indeterminacy.'’ Clearly 
preparatory acts, such as buying the means to carry out an offence, could qualify 
as a ‘substantial step’ thereby constituting an attempt. Furthermore, the test’s 
imprecision would arguably furnish law enforcement agencies with the ability to 
abuse civil liberties. !8 

The wish to avoid such perceived inadequacies led to enactment of the Law 
Commission’s ‘more than merely preparatory’ formula, now judicially settled as 
taking its ‘natural meaning’.'? This resort to ‘natural meaning’ gives the game 
away, revealing the infinite malleability of the expression, accepting that, whilst 
attempt cannot be precisely described, it can be recognised when encountered. 
English case law under the 1981 Act has leaned distinctly towards (but not 
reached) the ‘last act’ end of the scale of activity by requiring the defendant to 
have ‘embarked on’ or be in ‘the process of committing’ the offence.” As well as 
an ever present indeterminacy, the outcome may, as a matter of social policy,?! be 
seen as too restrictive: as drawing the boundary of attempt liability too narrowly 
and thereby excluding too many cases meriting a criminal sanction. But if a 
‘natural meaning’ approach is unsatisfactory, just what formula could generate 
greater practical and conceptual satisfaction? Clearly, the starting point must be to 
identify, as a matter of penal policy, just how wide or narrow a general law of 
attempt should be.” In particular, should it extend beyond any ‘ordinary’ or 
‘natural’ meaning that might be attached to attempt? It will be seen that Duff 
seeks to offer a resolution through his objectivist analysis of criminal liability, 
where the action of attempt is linked to the twin notions of ‘attack’ and self- 
defence. 


Attempt and impossibility 


The debacle of Anderton v Ryan,” where the Law Lords thwarted relatively clear 
legislative purpose by supporting a doctrine of impossibility in attempts, in many 





16 Commentary to s 501 quoted by Duff, Criminal Attempts, 53; s 5.01(1), provides (inter alia) that to be 
liable for attempt, the defendant’s ‘act or omission constituted a substantial step in a course of conduct 
planned to culminate in his commission of the crime.’ 

17 See Law Commission Report 102, Attempt and Impossibility in Relation to Conspiracy and 
Incitement (London: HMSO, 1980) paras 2.30-2.37. 

18 ibid, and Duff, Criminal Attempts, 57. 

19 See Campbell [1991] 93 Cr App R 350, and Jones [1990] 1 WLR 1057. Here, determination of the 
issue is split between the judge, who resolves whether there is evidence sufficient in law to support a 
finding of attempt, and the jury who settles what the defendant actually did and whether it was an 


attempt 
20 See ibid, and Att-Gen Ref (No.1! 1992) (1993) 96 Cr App R 298, and Gullefer [1990] 1 WLR 1063. 
21 The Law Commission regarded the right results as generally following in attempt cases because of the 
‘desirable coincidence of social policy and ordinary language’. Report 102, n 17 above, para 2.8. 
22 Duff, Criminal Attempts, for example, 62—63. 
23 [1985] | AC 560. 
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respects typified the judicial history of this aspect of attempt. Throughout attempt’s 
career, impossibility has provoked a range of judicial responses, oscillating 
between hostility to and acceptance of liability. Such decisions have usually been 
without counsel’s argument and rarely rested on more than bare judicial assertion 
with little effort expended on distinguishing types of impossibility. Of course, 
failure is the central characteristic of attempt:24 when, for one reason or another, 
the desired outcome does not eventuate. But should the reason for failure affect 
liability? Should patently inadequate means for executing a criminal design 
preclude attempt liability? For example, what if D fires a revolver (with a range of 
100 yards) at V who is a mile distant? What if, unknown to D, the gun was empty? 
Or, turning to ‘impossible’ objectives, should the non-existence of the object of a 
criminal enterprise prevent attempt liability? To take examples employed over 
generations: the pickpocket’s victim’s pocket is empty; or the myopic assailant 
shoots at a tree stump having mistaken it for his intended victim. And what of 
‘legal impossibility’, where D erroneously believes that his actions would be 
criminal? To what extent is attempt liability to be grounded purely on the culpable 
beliefs of the defendant? Do the extreme apparent consequences of such an 
undiluted subjectivist test to impossibility disqualify a subjectivist approach? Is the 
tempering of a subjectivist approach (by some form of objective reasonableness 
test) inevitable if seemingly absurd results are to be avoided — such as liability for 
attempts to harm by witchcraft? Is the broadly inclusive subjectivist approach to 
impossibility manifested in the Criminal Attempts Act conceptually coherent?” 
Duff seeks resolution of such questions through his objectivist’s restatement of 
attempt. 


Objectivism versus subjectivism: ‘Towards an Objectivist Law of 
Attempts’ 


Aiming to construct a conceptually more coherent and morally convincing account 
of criminal attempts, one capable of better resolving the various conceptual and 
practical difficulties outlined above, Duff pursues a strategy of seeking to subvert 
subjectivist claims and offering credible objectivist alternatives. Overall, it will be 
seen that his objectivist approach leads to a ‘minimalist’ conception of attempt, 
one narrower in several important respects than that produced by subjectivists. 
With the object of weakening (if not destroying) subjectivist accounts of attempt, 
Duff undertakes a critical analysis of three key features of the subjectivist case and 
the supporting ‘dichotomies’ employed: 
between the ‘subjective’ and the ‘objective’ aspects of action (with the argument that the 
action itself strictly speaking consists only in its subjective aspects); between ‘control’ and 
‘chance’; and between judgments of an agent’s culpability and the other responses which his 
action might provoke. 


nn 


24 This is true of even so called ‘complete’ attempts where the actor is able to carry out all of the 
25 
26 For a comment of the ‘exculpatory’ effects of objectivism and ‘inculpatory’ consequences of 


27 Criminal Attempts, 346-347. 
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Features of the subjectivist case: the dichotomies 


Duff first denies that our understanding of human action is purely subjective: 


[rather it} includes our moral understanding of our own and others’ actions, as the focus of 
moral blame and criticism: what we may ascribe to each other, as the actions for which we 
are responsible and may be blamed, are actions as they impinge on our shared world.* 


This is to reject any subjectivist claims that the essence of actions is purely ‘trying’ 
and that consequences do not in an analytical (or normative) sense belong to actors. 
Here, Duff challenges basic dualist accounts of action by denying that human agency 
can be characterised as inner intention and choice followed by contingent connections 
with the social world.” However, whilst a dualist account of action may be 
philosophically flawed, an ‘ordinary’ understanding of action does distinguish the 
subjectivism of intention and choice from the objective nature of consequences: a 
distinction between what is intended and that which eventuates, and a distinction 
embodied in attempt. Therefore, why should the law not reflect this common 
perception and rest liability on intention or belief? Why should failure to achieve a 
criminal goal change any assessment of moral culpability and punishability? 

This view is reinforced by a second subjectivist claim that culpability should 
turn on the exercise of control or choice and not chance: that the consequence of a 
chosen action is a matter of chance or ‘outcome — luck’ ae an agent’s control 
and, therefore, should not affect judgments on culpability.” Obviously, depending 
on the situation, the role of chance in bringing about certain consequences may 
vary enormously. But, nevertheless, outcomes will clearly be a matter of the 
chance conjunction of more or less likely circumstances. So at least some sort of 
case can be maintained for identifying the patent operating presence of chance in 
many criminal situations, thereby giving support for the subjectivist stance that 

‘outcome-hick’ is operative where liability rests on the results of the defendant’s 
action. Therefore, if liability is to rest on choice and not on ‘outcome-luck’, it must 
not depend on the actual results of the defendant’s actions’. ži 

This leads Duff to a critical analysis of the third of his trio of ‘subjectivist 
dichotomies’, the claimed need to distinguish between ‘emotional responses’ to 
harm caused and moral judgements of an agent’s culpability. Here, Duff 
convincingly denies that clear-cut distinctions can be drawn between ‘emotional 
responses’ (such as anger, indignation, disgust, or contempt at consequences) and 
judgements of moral culpability: 


We must understand moral blame as a social activity, which cannot be separated from those 
other kinds of responses which depend on our moral understanding of an action’s impact on the 
world. Moral blame is a response to, an attempt to enter into dialogue with the wrongdoer about 
what he has done in the world in which we live with him. It focuses on his actions as 
engagements in that world: on their effects on other people, on his relationships with them, on 
his standing in that world. It might indeed involve expressing that anger, contempt, resentment, 
or indignation which we feel at what he has done: by forcibly communicating our feelings to 
him in this way, we hope to persuade him to realise what he has done.** 





28 ibid, and, for example, 349-350. 

29 ibid chs 10 and 1! generally. And see Duff n 26 above, 75. See also Duff n 3 above. 

30 Criminal Attempts, ch 12. The basic objections of determinism and ‘situational luck’ will be ignored 
hete. 

31 ibid 334. 

32 ibid 346. See similarly Duff in Trials and Punishments (Cambridge: Cambndge UP, 1986) 116. For 
another example of a broadly denunciatory and ‘communicative’ account of punishments see A. Yon 
Hirsch, Censure and Sanctions (Oxford: Clarendon Press, 1993). 
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These broader moral judgements incorporating the objective nature or character of 
criminal actions are thus appropriately part of the criminal law’s response to harm 
caused. 

As has been seen, the core of Duffs challenge to subjectivist thinking 
(‘dichotomies’) is the moral appropriateness of what might be dubbed a holistic 
account of actions, chance, consequences and culpability. It is one which, as well 
as claiming logical coherence, is also said to reflect general moral perceptions and 
responses. Such empirical claims are not easily verified or refuted. But even if true, 
it by no means follows that genera] moral sentiments should be transmuted into 
legal censure and sanction. However, if such a social and moral framework is 
accepted as broadly tenable, and a fitting basis of criminal responsibility, how 
might the principal features of criminal attempts be (re)conceptualised? Duff seeks 
to establish that the ascription of liability should rest on an amalgam of partly 
objective and partly subjective requirements. 


The fault element in attempt 


Arguably, strict, undiluted subjectivism points towards the same fault element for 
attempt as that required for any full offence. Indeed, Glanville Williams could be 
seen seriously reviewing just such an approach in the first edition of the General 
Part.” But for objectivists the non-occurrence of an offence’s proscribed harm has 
implications for the fault element of attempt. Duff’s support for and justification of 
attempt limited to intention is derived from adoption of an ‘attack’ concept of 
attempt in contrast with liability grounded on mere conscious endangerment. 
Where proscribed harm is caused, the distinction between intention and (say) 
subjective recklessness is less significant than when an action does not cause the 
harm which it was intended to cause: 

The distinction between intention and recklessness now becomes more significant, as the 

distinction between attack and endangerment — which is also the distinction between 

essentially and only potentially harmful action.” 


Thus, for example, in the case of murder, by ‘essentially harmful’ Duff means an 
action: 

already structured by the prospect of, and already directed towards causing death: the 

occurrence of death objectively actualises or completes that intrinsic character, rather than 

giving the action a homicidal character which previously it did not have.” 

Duff attributes a special objective as well as subjective quality to intention which 
colours the moral nature of actions themselves. For him the paradigm case of 
wrongdoing is an agent intending and trying to do what is unlawful. At first 
acquaintance this appears a somewhat paradoxical claim for an objectivist. But 
Duff argues that unlike intended harm, mere endangering actions are only 
potentially harmful; in the case of (say) homicide, death is ‘no part of its intrinsic 
character as the agent concurs and engages in it’.*° In terms of the nature of action, 
Duff, as an objectivist, maintains that unlike an agent who only foresees the 


33 Criminal Law: The General Part (London: Stevens, 1953) 475-476. 

34 Criminal Attempts, 364 On the central importance given by Duff to the distinction between intended 
and foreseen consequences, see generally Duff, n 3 above. 

35 Criminal Attempts, 365. 

36 ibid. Even though no moral distinction may exist between harm foreseen as certain and harm aimed 
at, Duff confines ‘intention’ to direct Intent. Only the ‘ordinary concept of attempt’ involving direct 
Intent is judged as being ‘essentially’ harmful (370). 
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likelihood of harm, one who intends harm ‘relates himself ... as closely as he can 
to that harm’.*” Thus, the case for criminalising attempts is stronger than that for 
criminalising mere endangerment, not only (as a subjectivist might claim) because 
of the higher level of mental culpability, but also because (‘attack’) attempts are 
more closely related to harm than is true of simple conscious endangering 
behaviour. Moreover, the individual and social disturbance or moral distress 
generated by an unsuccessful attempt and by endangering action will be of a 
different order. 

It should be noted that Duff’s claim is one of relativity: that both on subjective 
and objective grounds ‘attack’ attempts are clearly more appropriately criminalised 
than endangerment or lesser forms of ‘attempts’. Further, as a matter of principle, 
unlike subjectivists, objectivists can see ‘significant differences’ in the moral 
character of the actions of those who ‘attack’ and those who endanger. Again, to 
recognise distinctions between ‘essentially’ and ‘potentially’ harmful actions is not 
to justify the view that the difference is of sufficient moral significance to be given 
legal significance.” Of course, at this point practicalities of law enforcement and 
other governing principles might prove decisive: for example, the impact of 
notions of frugality of punishment or concerns over infringement of personal 
liberty may exclude criminalisation of endangerment or ‘non-attacks’. 

But Duff's ‘attack’ thesis does not involve requiring intention for every element 
of an offence; rather ‘it requires an intention such that the agent would necessarily 
commit a complete offence in carrying it out’? This is a consequence of the 
objective construction of ‘attack’. Taking the example of rape, where the defendant 
was reckless as to the existence of consent, if successful in achieving penetration it 
would be rape, if unsuccessful it would be attempted rape. Whilst not an ‘attack’ 
from the defendant’s subjective position, it would be from the victim’s because 
objectively it was an attack on her sexual integrity. But would not application of 
such objectivism have the potential to base attempts on objective fault? Apparently 
not, for although not explicitly argued, a defendant who unreasonably believed 
consent to exist would not be liable for attempted Tape on an objectivist approach 
because he would not (in Duff’s words) “necessarily commit a complete offence in 
carrying it out’.*° 


Attempt and impossibility 


Determining liability on the basis of not only what the actor believed the 
circumstances were but on the objective reality of the situation has clear 
implications for questions of impossibility. Taking the objectivist course, and 
judging actions as they actually ‘engage with the world’, the question will be 
whether actions actually amount to an ‘attack’ on any interest protected by the 
criminal law. Two types of impossibility case would be determined differently 
from the likely outcome under present (subjectivist) law if an objectivist approach 


OS eee 


37 ibid 366. 

38 “The most we can do (and why should we expect to do more?) is to display the moral perspective as 
clearly and sympathetically as possible and ask whether we find it persuasive: is it one within which 
we can think and live?’ (371). 

39 ibid. 

40 Duff argues that even if the defendant mistakenly believes on reasonable grounds consent exists he 
still ‘in fact attacks her sexual integrity: if he succeeds she will have been raped, even if he is not 
culpably responsible for the rape’ (374 and n106). This is reminiscent of judicial comments made in 
Cogan and Leak [1976] QB 217. 
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were taken. First, the defendant in Anderton v Ryan*! would be regarded as 
properly acquitted of attempted handling, for the goods were not stolen as the 
defendant believed. Her actions were ‘potentially’ and not ‘essentially’ criminal, 
for whether the goods were stolen was incidental, not central, to her actions; she 
neither intended to handle stolen goods, nor were they stolen. Normatively, the 
actions are not closely enough related in both fact and intention to the complete 
offence. Rather than an ‘attack’, Ryan’s behaviour was of the morally less serious 
endangering variety — a willingness to risk harming protected interests. 

The second kind of impossibility where an objective approach would yield a 
result different from a purely subjectivist one is where, in some respect, the attempt 
is ‘radically’ impossible. This may be either because the inadequacy of the means 
adopted is objectively regarded as beyond mere miscalculation (such as trying to 
harm another by magic) or because the radical impossibility relates to the non- 
existence of the criminal objective, such as where a tree stump is shot at under the 
mistake that it is a human being. Unmodified subjectivist approaches to attempt 
(including the provisions of the Criminal Attempts Act 1981) would suggest 
liability in both these types of ‘radical’ impossibility. Certainly Glanville 
Williams’ early 1950s subjectivist analysis led him to admit such potentially 
awkward results. In the case of defective means, Williams proposed employing a 
condition of ‘reasonable’ effectiveness of means: they must ‘at least be of a kind 
sufficient to achieve the desired end’.** 

Beyond the practical solution of the exercise of prosecutorial discretion, can 
objectivism offer a principled escape from attempt liability in such ‘magic’ cases? 
Duff believes a modified objectivist approach can. As he concedes, a 
straightforward application of an ‘attack’ view would convict in these situations. 
So Duff refines the ‘attack’ thesis to exclude examples where an attempt 
conviction is totally implausible or counter-intuitive by denying that they can truly 
be regarded as ‘attacks’ because the actions are simply too far removed from the 
‘actual world’ to be regarded as ‘serious’ attempts in the eyes of a ‘reasonable 
observer’ .“? Because of this it could be claimed that no alarm would be generated 
by such actions; no attempt to intervene would occur; no defensive measures 
would be needed. 

But can a practicable test be devised to identify such non-attempts? Duff accepts 
the difficulty of the task, yet maintains that at least the notion of ‘radical’ 
impossibility indicates a direction the law might take, deducible from an objectivist 
concem with the reality of an agent’s engagement in the social world. This is not 
wholly convincing, for the fatal problem of relativity is apparent from probing the 
basic examples used to illustrate the notion of ‘radical’ impossibility. For instance, 
in magic or witchcraft cases, suppose the victim, through an unreasonable belief in 
the powers of his ‘attacker’, generated self-injury through starvation of 
psychosomatic stress? Would that not arguably be an ‘engagement’ with the real 
world of these individuals? Or what if the tree stump resembled the human form 
just a little or to an amazing degree? What if the defendant had shot a statue 
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41 [1985] 1 AC 560. Ryan was charged with attempting to handle stolen goods. On the basis that the 
goods were not stolen, Ryan was acquitted. 

42 Originally proposed by Williams in bis 1947 edition of Salmond’s Jurisprudence (London: Sweet and 
Maxwell) 390 and later repeated in the 1953 edition of the General Part (n 33 above). In Att-Gen v 
Sillem (1863) 2 HC 525, 159 ER 221, Pollock CB denied the possibility of criminal liability for 
attempting to kill by witchcraft. 

43 Cnminal Attempts, 380. 

44 See Duff's draft formula, ibid 384. 
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thinking it to be human? The general problem of fixing reasonableness would be 
particularly marked in such cases. Such problems aside, even if his actions do not 
constitute an attack in any meaningful sense, the actor may still have demonstrated 
a dangerous disposition. And even ‘radically’ incompetent actors may quickly 
progress to more effective techniques or means. The case against intervention after 
an even radically misguided attempt is far from self-evident. 


The conduct element in attempt 


Even if, as a matter of penal policy, it is reasonably clear how wide a general law 
of attempt should be, can this be encapsulated in a usable determinate test to be 
employed by courts? Can objectivist notions of liability help to provide a solution? 
In respect of attempt’s appropriate width, Duff defends a narrow ‘minimalist’ 
approach whereby conduct is ‘constitutive’ of criminality rather than evidential. 
This is derived from the view of criminal conduct being ‘intimately related’ to 
commission of the complete offence; as previously maintained, conduct must be 
‘essentially’ an ‘attack’.45 For attempt, this will translate into conduct well on the 
way to committing the full offence. As well as being a deductive consequence of 
Duff's philosophy of action, this conclusion is defended by resort to a broader 
argument concerning individual freedom and responsibility. In essence, it is argued 
that the law should try to ensure that individuals enjoy the maximum possible 
freedom of action and control. Again, this would promote a law of attempt 
requiring actions close to commission of the offence. Of course, it might be 
countered that a wide law of attempt would be more effective in apprehending 
dangerous individuals and preventing harm, thereby maximising the ‘freedom’ of 
potential victims. However, Duff favours the (qualified) paramountcy of individual 
responsibility and freedom of action, sanctioning only the law’s late intervention. 
This appears to be perilously close to advocacy of a last act test.“° Duff denies this, 
drawing an analogy with the law of self-defence to suggest an appropriate point at 
which the law of attempt might justifiably set its boundary: 
we could gay that someone who is not just preparing to commit a crime but ‘in the process of 
committing’ it has ‘crossed the Rubicon’: by committing himself to the crime, he makes 
himself liable to defensive violence, and to the coercive attentions of the criminal law.“ 
Undoubtedly, linking the ‘attack’ theory of attempt with the notion of self- 
defence offers an appealing conceptual symmetry or meshing, with an attempt and 
the entitlement to self-defence commencing at the same temporal/physical point. 
But here Duff appears to take as settled the stage at which legitimate self-defence 
begins. This is not the case, for while courts have propounded the qualifying notion 
of ‘imminence’ of attack, it is obvious just how elastic the expression is. Several 
modern authorities*® encourage, or at least leave open, the possibility of lawful 
pre-emptive self-defensive action. So, for instance, if D had made it clear to V that 
he intended to shoot V as soon as he had loaded his gun, V would probably then be 
immediately entitled to take all ‘necessary and reasonable’ action against D in self- 
defence. However, it is very doubtful whether at that point under Duff's ‘attack’ 





45 ibid 386. 

46 For example, ‘If the law is to treat its citizens as responsible agents, it must leave them free to decide 
for themselves, not merely whether to embark on a criminal enterprise, but whether to continue with 
it’ (389). 

47 Criminal Attempts, 390. 

48 See, for example, Lord Griffiths in Beckford [1981] AC 130, 144; Att-Gen Ref (No 2 of 1983) [1984] 
1 All ER 988; Devlin v Armstrong [1971] NI 13; and Georgiades [1989] 1 WLR 759. 
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model (or the existing law of attempt) D’s behaviour would constitute an attempt. 
Moreover, the self-defence link with the ‘attack’ model of attempt enjoys rather 
less plausibility with attempts which do not involve actual physical violence 
against personal or property rights, as, for example, in fraud cases such as 
Eagleton, Robinson or Gullefer.? On the other hand, whilst hypothetical examples 
might be constructed, the notion of self-defence would not be easily employed with 
reckless attempts or endangerment offences. This might be taken as additional 
indirect evidence of attempt’s ‘natural’ conceptual confinement to intention. 
Duff claims that objectivist reasoning and conclusions relating to aftempt’s 
conduct element are embodied in the English law’s current judicial formula of 
requiring the defendant to have been ‘in the process of committing’ or ‘having 
embarked on’ the offence.” This judicial gloss on the statutory requirement is seen 
as both embracing objectivist notions of action and respecting appropriate levels of 
personal autonomy and responsibility as well as according attempt its ‘ordinary 
meaning’ >! But in terms of determininacy, the test — assuming it is a single test 
— is no real advance on the bland formula of the 1981 Act. Implicitly conceding 
this, Duff sees some alleviation of indeterminacy as coming from use of 
‘authoritative illustrations’ of attempt and non-attempt conduct. Yet resort to such 
a legislative strategy would leave the law hardly less indeterminate and still easily 
capable of inconsistent results. However, Duff concludes that if this is unjust it is 
defensible injustice; that, whilst indeterminate, the test gives sufficient warning of 
what behaviour will attract criminal liability.°* Curiously, Duff sees no legitimate 
cause for complaint where like cases are treated inconsistently so long as courts 
have made all reasonable efforts to apply the law. In other words, as in cases of 
construing and applying other variable criminal standards (such as ‘dishonesty’ 
under the Theft Acts), procedural regularity connotes a ‘just’ outcome and satisfies 
the general principle of legality and expectations of the law’s ‘knowability’. It is a 
pragmatic attitude towards indeterminacy in attempt which carries certain 
resonances of Stephen’s view that perhaps it is no bad thing if criminals are not 
able to calculate just how far they may go before incurring attempt liability,”’ that 
keeping would-be criminals guessing might add to the law’s power of deterrence. 


Conclusions 


Duff's overarching aim in offering a more objectivist conception of criminal 
responsibility is to provide an account which better corresponds to and 
incorporates our general moral responses to human action. Perhaps, then, it should 
not be too surprising that, with modest legislative support, the courts have arrived 
at positions in respect of the fault and conduct elements of attempt which Duff 
regards as wholly appropriate. Judges have consistently and instinctively 
conceived of attempt as a tightly focused form of criminality, both in terms of 





49 Eagleton, n 11 above; Robinson, [1915] 2 KB 342; Gullefer, n 20 above. 

50 Criminal Attempts, 390. 

51 Gullefer, n 20 above. 

52 Only by embarking on the commission of the crime ‘has she related berself as an agent suffictently 
closely to the prospective crime; only then can we bring the coercive powers of the criminal law to 
bear on her without infringing her status as a responsible agent’ (390). 

53 Stephen thought it not ‘desirable that [proximity requirements] should be made the subject of great 
precision. There is more harm than good in telhng people precisely how far they may go without 
risking punishment in the pursuit of an unlawful object’ General View of the Criminal Law (London: 
Macmillan, 2nd ed, 1890) 83. 
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mental culpability and necessary actions. Indeed, this view has been occasionally 
underscored by expressions of judicial distaste at legislative or prosecutorial efforts 
which ignore or seek to compromise such a conception of attempt.™ Of course, 
neither the courts nor any other Anglo-American commentators have reached 
conclusions similar to Duff's via such extensive and deep excavations and 
questioning of basic concepts of criminal responsibility and their bearing on the 
theoretical structure of attempt. 

Professor Duff's sustained analysis broadly offers a conceptual and moral 
defence of most features of the current English law of attempt. Certainly, as has 
been demonstrated elsewhere, some analytical underpinnings are open to 
contradiction.>> It is also an account of attempt the credibility of which to a very 
substantial degree rests on acceptance of Duff’s moral premises and empirical 
assertions as to the nature of the relationship between action and effect, and how 
they are commonly perceived. These intuitive assertions are not open to easy 
refutation: they are statements of basic moral beliefs and social understanding that 
consequences of actions should form part of any reckoning of moral responsibility. 
This is by no means a conclusive argument that criminal responsibility should 
follow. But, at the very least, Duff is persuasive in maintaining that the criminal 
law would be neglecting its fundamental censuring function if it failed to register 
the relevance of harm caused by changing a distinction between attempts and 
complete offences. 

Beyond this fundamental feature of objectivism, as has been seen, just how an 
objectivist analysis could lead to a more coherent conceptual account of attempt’s 
primary elements is open to challenge. However, more generally, in an Anglo- 
American academic milieu where for some time subjectivist analyses of attempt 
have been predominant,” Professor Duff has produced a rich, stimulating and 
comprehensive counter-case which, while hardly blowing the opposition out of the 
water, provides a plausible alternative conceptual account of attempt, something 
that is no less than Professor Duff’s expressed objective. 





54 During this century note, for example, the comments of Lord Hewart [1924] 18 Cr App R 133, 134, 
Lord Reading [1915] 2 KB 342, 349, and Lord Goddard [1952] 2 QB 743, 750-751. 

55 For a critique of some of Duff's theories of fault and action see the review of Intention, Agency and 
Criminal Liability by J. Gardner and H. Jung (1991) 11 Ox J LS 559. 

56 Most particularly, amongst Britsh commentators in recent years Ashworth has provided the most 
cogent broadly subjectivist analyses of attempt. See, particularly, Ashworth, n 7 above; ‘Belief, Intent 
and Criminal Liability’ in J. Eekelaar and J. Bell (eds), Oxford Essays in Jurisprudence (Oxford: 
Clarendon Press, 1987) 1; and ‘Taking the Consequences’ in S. Shute ef al (eds), n 26 above, 107. 
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Simon Brooman and Dr Debbie Legge, Law Relating to Animals, London: 
Cavendish Publishing Ltd, 1997, xxxi + 462pp, pb £26.95. 


The protection and status of animals has been the subject of academic debate for a 
number of years. However, within the area of animal welfare and protection, the 
spotlight generally focuses upon the philosophical, moral and ethical analyses of 
the relevant issues, with the existing legal framework largely ignored. Recent 
developments conceming the genetic engineering of animals and the potential 
introduction of a Private Members’ Bill prohibiting hunting, have re-focused 
attention upon the legal protection afforded to animals, with the law viewed as *... 
being a record of the nature of human understanding of those issues’ (p viii). This 
text thus provides a timely opportunity to examine that framework and ‘challenge 
the philosophical basis of the law as it stands’ (p vii). 

Brooman and Legge’s book, developed for use on their Animal Law course, 
aims to provide a wide ranging examination of the area, including the 
philosophical, scientific, historical, social, and legal attitudes to animals, the 
origins of humankind and environmental politics. In order to complete this 
unenviable task, the authors have relied upon a wide range of sources including the 
more traditional legal ones, such as statutory provisions and case law (both UK and 
EC), and also the information and knowledge of pressure and interest groups as 
diverse as the League Against Cruel Sports, the Joint Nature Conservancy Council 
and the Research Defence Society. The book is divided into two sections, with 
chapters 1-5, and 10, written by Brooman, focusing upon the philosophical and 
ethical considerations towards animal welfare and protection, which ‘enables us to 
place our legal attitudes to animals in the context of the development of humankind 
as thinkers’ (pp vii-viii). In contrast, Legge’s chapters provide an analysis of the 
legal provisions regarding domestic and wild animals, the use of animals within 
sport and entertainment, and the protection of endangered species. However, 
despite this distinct separation of work, the text flows fluently and it is not obvious 
to the reader that two writers were involved in its production. 

Chapters 1 and 2 explore the history of the philosophical and scientific attitudes 
to animals, and the historical and contemporary legal attitudes towards them. The 
theological analyses of the treatment of animals are well discussed, with the 
development of the belief that animals should not be mistreated because of the 
effect this had on humans, through to the idea that animals are worthy of respect in 
their own right, well charted (p 11-4). Although the analysis of the individual 
philosophers is somewhat brief, and the chapters make a huge leap from the 
philosophical to the scientific debates, there is a valiant attempt to show that *... 
scientific discovery influences morality which then influences law’ (p viii). In 
examining the scientific community’s attitudes towards animals, the arguments 
regarding the attributes of animals, and their similarity to humans, are emphasised. 
However, little attempt is made to connect the philosophical and scientific 
arguments conceming this issue, a large oversight considering the many 
philosophical arguments which have developed on this issue. Indeed, within the 
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examination of the historical and contemporary legal attitudes to animals, there is a 
tendency to skirt over the most pertinent issues. Thus, although the status of 
animals as property is highlighted, as is the fact that ‘contemporary legal 
approaches to animals primarily attempt to protect other species from some of the 
more morally questionable practices of humans in the form of abuse, neglect or 
mistreatment ...” (p 31), the questions regarding the reasons for protecting animals 
(‘Are we protecting animals or humans?’ and ‘Moral concem for animals v 
legitimate human interests’, as the respective sections are titled) are superficially 
discussed. 

These issues are, however, explored in greater detail in Chapter 3, which 
comprises an admirable summary, and critique, of the main theories regarding how 
the law should treat animals, and also highlights the essential difficulties in this 
area: ‘The problem encountered by the proponents of increased protection for 
animals has been to try and fit the reasons in favour of this into any single moral 
theory such as inherent value theory, or utilitarianism’ (p 95). It is, however, 
unfortunate that within these initial chapters as a whole, although all the relevant 
issues are to some extent addressed, the paucity of analysis means that further 
reading and research are required to fill in the gaps. Although, as an undergraduate 
textbook, this is not necessarily a bad thing, the highly selective reading lists 
supplied at the end of each chapter are somewhat limited, and do not supplement 
the shortcomings of the chapters. The inclusion of a bibliography would enhance 
the overall merit of the book, for currently students are restricted to the end-of- 
chapter recommended texts and must search through the footnotes for additional 
references. 

Within Chapter 2, genetic engineering and biotechnology are selected for a 
special case study. These areas are particularly relevant considering the current 
debate within the EC as to the formulation of legislation concerning the patenting 
of procedures which result in the breeding of animals. Indeed, ‘[t]he law in this 
area represents a contrasting mixture of property and welfare-based legal provision 
surrounded by moral debate’ (p 62). However, despite the use of extracts from 
official reports concerning the merits and demerits of patenting ‘animals’, the case 
study lacks any real discussion of the issues and, again, appears to deal 
superficially with what is, essentially, an area which has the potential to affect 
the use (and abuse) of animals both now and in the future. Furthermore, 
considering the recent development and reports on xenotransplantation, by both the 
Nuffield Council on Bioethics and the Government commissioned Kennedy 
Report, this area could have provided the authors with a greater opportunity to 
discuss the position of animals within contemporary society, perhaps indicating 
how little the protection afforded them has altered since the introduction of animal 
welfare legislation in the nineteenth century. 

One of the strengths of this book is its use of source material from often 
excluded interest and pressure groups, providing the reader with the chance to 
compare the various arguments of the organisations concerned. For example, 
during the discussion of the position of animals in agriculture (Chapter 5), the 
views of Compassion in World Farming and those of the National Farmer’s Union 
are offered as an opportunity to consider whether animals should be included 
within the Treaty of Rome ‘in order for their welfare to be properly considered in 
the formulation of [EU] policy and legislation’ (p 217). One of the drawbacks of 
this text is that the authors seem more comfortable dealing with the statutory 
provisions relating to the treatment of animals within society than with the ethical 
debates. Indeed, the background of the authors is very much in evidence in 
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Chapters 4 and 5, the best of the book, which are clearly written with an excellent 
use of source material as compared with the initial chapters concerning the more 
complex, ‘less clear’ philosophical debates. In contrast, in Chapters 6-9 although 
the coverage of the relevant statutory provisions is commendable and provides a 
valuable discussion of the legal protection afforded to animals, there is little 
analysis of the effectiveness and possible reforms of the law. The introductions to 
these chapters state that reforms will be suggested; however, these suggestions are 
generally no more than a few token concluding sentences. 

Furthermore, despite the necessity within a book of this nature for the inclusion 
of relevant statutes, the wholesale reproduction of these materials detracts from the 
contribution the text undeniably makes to the existing literature on animal welfare 
and protection. Additionally, whilst the material obtained from the pressure and 
interest groups is, on the whole, well utilised and incorporated, there is a tendency 
to rely solely on these sources without comment or acknowledgement that such 
material may be inherently biased. For example, in considering legal control of 
animal experimentation (Chapter 4), the views of the Research Defence Society are 
cited in support of this practice, with those of the ‘traditional’ anti-vivisection 
groups offered as the reply. Neither position is questioned, and there is minimal 
discussion of the alternatives to animal experimentation. Having said that, the 
regulation of such experiments in other countries is thoroughly explored. 
Furthermore, at times there is an over reliance on the source material at the 
expense of analysis of the relevant issues, and occasionally this leads to the 
extracts from interest groups becoming intrusive rather than conducive to the 
reading of the text. 

On the whole, this book represents a sound cases and materials textbook for 
un and will provide a useful introduction for those not legally 
educated, but has little to offer those with more specialised interest in the area. The 
fact that the views of the authors are kept to a minimum is a refreshing change, for 
the reader is allowed to develop her own thoughts on the topics covered. The text 
will undoubtedly prove to be a valuable contribution to the animal welfare and 
protection literature and will provide students with a solid introduction to this 
complex and contentious area. In essence, this book demonstrates that ‘... 
humankind is on a leaming curve when it comes to the treatment of animals’ (p 
425), a sentiment which all involved in these debates should remember. 


Sara Fovargue* 


Jean McHale and Marie Fox with John Murphy, Health Care`Law: Text and 
Materials, London: Sweet and Maxwell, 1997, xxxvi + 963 pp, pb £29.95. 


In this book, McHale, Fox and Murphy focus on the ‘legal, professional and 
technical developments which have taken place in health care practice’ in recent 
years. They aim to consider various changes in health practice, notably the 
developing structure of the NHS, increasing concem with rights to health, and the 
expansion of the role of nurses. A significant contribution comes from one of the 
book’s ‘ghost’ contributors, Jonathan Montgomery. His introductory chapter on 
rights to health and health care amplifies the thesis which he advances in Health 
Care Law (1997): that the ‘international law of health rights includes recognition 
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of health and health care issues [whose] relevant provisions can be used to consider 
the scope of health rights and their place in the law of this country’ (p 7). However, 
his extracts from international documents and his accompanying commentary 
plead a weak case. There is little proof here of legally enforceable remedies to 
health rights as opposed to general rights arising in health care situations. An 
appropriate environment for such rights may develop if the United Kingdom 
ratifies the European Convention on Human Rights and Biomedicine (1996) and/or 
incorporates the European Convention on Human Rights. 

The book’s jurisdictional focus is England. They intend their book as a core text 
for a wide range of undergraduate and postgraduate health care/medical law 
courses, and for health care professionals undertaking degree and diploma courses. 
Their focus on English materials is a mixed blessing. As the authors state, 
“comprehension of comparative approaches may be difficult unless jurisprudential 
developments are set in the broader context of the structures of health care 
provision’ (p v). The problem with a national focus is that it risks ethnocentrism 
and misses opportunities for applying or distinguishing approaches in other 
Jurisdictions. A glimpse at relevant materials from another country such as Ireland 
or Canada on, say, regulation of medically-assisted conception would illuminate 
the constitutional, political, professional, economic and social contexts which have 
led to distinctive regulatory responses. European Union law, which is mentioned 
marginally by McHale et al and without reference to articles on free movement and 
directives on recognition of qualifications and of working time, embraces some of 
these issues and deserves greater attention. 

The success of any text and materials book depends in part on the mixture and 
accessibility of text and material. Generally, Health Care Law just passes. There is 
a good balance between text and commentary. However, the book is poor on print, 
layout and style. Indexing is patchy, with no reference to, for example, European 
Union law or whistleblowing. Occasional typographical errors mar important 
details such as names of authors, titles of scholarly publications and dates of 
publication. It is difficult to distinguish clearly the authors’ text from the slightly 
smaller print of the materials. Indentation of the materials would have improved 
visual accessibility. 

Health Care Law is organised into five parts, each comprising a few chapters, 
which in turn have subsections. The parts, chapters and subsections contain short, 
synoptic introductions which provide background to, and orientation of, the area 
and the main issues as identified by the authors. Each chapter closes with a select 
bibliography of about sixteen references. The chapters include the conventional 
topics of medical law texts: namely, professional accountability, capacity, consent, 
confidentiality, access to records, mental health law, clinical research, medically- 
assisted conception, abortion, sterilisation, withdrawal of life-prolonging treatment 
and transplantation. The subsections generally proceed with excerpts from a range 
of legal sources such as statutes, law reports, and regulations. The materials also 
include excerpts from relevant books and articles. Excerpts from non-legislative/ 
judicial materials, which might be difficult for readers to obtain, feature heavily. 
This reflects the authors’ engagement with broad public policy concerns. These 
excerpts comprise recent government reports (eg, Department of Health guidance 
on the protection and use of patient information, 1996, and review of NHS 
complaints, 1994); independent reports (eg, Nuffield Council examination of legal 
and ethical issues regarding use of human tissue, 1995); and guidelines from 
Professional bodies, notably the General Medical Council, some Royal Colleges 
and professional associations such as the British Paediatric Association. An 
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unusual excerpt comes from the in vitro fertilisation guidelines for St Mary’s 
Hospital, Manchester. Such guidance adds local detail and can be a useful focus for 
discussing the particularities that affect rights, entitlements and interests. 

The materials are, in the main, judiciously chosen. Together with notes which 
adequately convey legal background, the sum encompasses a broad range of salient 
case law and legislation, widely contended issues and pressing proposals for 
reform. A lucid and tightly drawn chapter on mental health law comes from one of 
the book’s other contributors, Michael Gunn. Remaining chapters vary slightly in 
approach, perhaps a reflection of the fact that not all were written by the same 
authors. The chapter on confidentiality by McHale, for instance, draws well from 
her earlier study of the area, yet suffers on occasion from otiose and apparently 
arbitrary selection of information on whistleblowing. 

Texts on health law, as with medical law, generally lack the attentiveness to 
representative processes and outcomes that have characterised the socio-legal 
genre at Wolfson College, Oxford. Allsop and Mulcahy’s Regulating Medical 
Work (1996) exemplifies this socio-legal approach. A broad socio-legal 
perspective on health care law would include a critical look at the ‘ethics’ 
(and practices) informing health care regulation, which McHale et al treat as self- 
evident. There is a need for interrogation of the dominant conventional bioethical 
theories which support liberal values within discourses of autonomy, beneficence, 
non-maleficence and justice. Though McHale et al inject a welcome dose of 
feminist scholarship, there is a dearth of analysis around critical issues for 
accessing health care, such as power, socio-economic status and ethnicity. 

In addition to the introductions to the materials, the ‘text’ part of this book 
comprises the now standard notes- and then-questions format. Generally, the 
materials are followed by several short enumerated notes, which contextualise the 
excerpts. Several questions typically follow. The usefulness of a text and 
materials book is heavily dependent on the relevance and rigour of the questions. 
The questions in this book are a mixed bag. Many questions are of limited value 
in the absence of relevant text and materials. For example, following the 
inclusion of the British Code of Advertising on Cigarettes, the authors ask: ‘[i]s 
taxation primarily a method for reducing consumption or increasing revenue?’ (p 
32). Without meaningful materials on the historical conditions relevant to the 
question, it is likely that students will speculate rather than analyse. Equally 
unsatisfactory are frequent closed questions. These questions generally take two 
forms: the standard closed question and the closed leading question. The standard 
closed question, such as ‘do you agree with the author?’, invites a yes or no 
answer. The closed leading question forecloses reflection within a narrow 
analytic framework. For example, the authors’ question: ‘[i]s it justifiable not to 
allow women in Northern Ireland the same right to abortion as their counterparts 
elsewhere in the United Kingdom?’ (p 713) precludes consideration of the 
historical and contemporary political, gender and religious factors contributing to 
the different systems. A better approach might be to invite readers to consider 
and evaluate the mentalités, processes and dynamics which have led to the two 
approaches. 

More problematic is questioning based upon inadequate material. For example, 
the authors excerpt passages from the Court of Appeal’s judgments in Re S 
(Hospital Patient: Courts’ Jurisdiction) (1996) Fam 1, regarding jurisdiction and 
locus standi in private international law of parties to a dispute over the care of a 
mentally incapacitated Norwegian involving his English partner and Norwegian 
family, and question which of the parties was best placed to answer the mentally 
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incapacitated man’s wishes. The question is premature in the absence of relevant 
excerpts from Hale J’s detailed findings at first instance ((1995) Fam 26) and her 
re-hearing of the merits of the case ((1996) Fam 23). 

Some questions in the book are directly relevant to the text and enable the reader 
to analyse the materials. A few informatively raise issues regarding the social 
context of legal entitlements. Treatment of women’s access to lawful termination 
of pregnancy is an example. Thus, having noted that statistics show that, in 1984, 
the NHS performed 86% of all abortions in Yorkshire and 20% in the West 
Midlands, the authors ask: ‘[w]hat factors do you think explain the regional 
variations in the numbers of abortion [sic] performed in the public sector?’ (p 732). 
Some questions, however, while important, seem at best incomplete, and perhaps 
inappropriate in a law textbook. For instance, asking why research on 
contraceptive drugs and devices has largely focused on women (p 703). This 
question is better asked of students of health policy or medical research. For law 
students, an appropriate question would be to ask whether, and if so how, such a 
focus on female contraception has legal relevance. 

The growth of discourses on health care law in the United Kingdom means that 
areas which might have featured in footnotes ten years ago now cannot be 
adequately covered in one manageable student reader. Nursing, complementary 
therapies, and community care, to name but a few such examples, have now each 
spawned separate texts. Health Care Law uncomfortably straddles these areas. 
Medical work remains the book’s central concern. Its authors broaden the 
traditional focus of medical law by explaining access to the NHS services and 
incorporating, albeit weakly, concerns about health rights. Their lucid treatment 
of conventional medical law topics is enhanced by broad public policy concerns 
and welcome, though largely uncritical, exposition of medical ethics. Well 
chosen materials are marred at times by omissions and arbitrary selections. 
Questions vary: at times penetrating and relevant (though often unsupported by 
adequate materials), of a closed nature, and misplaced. In sum, Health Care Law 
is a mixed start in the text-and-materials format for this nascent, broad subject 
area. 


Dermot Feenan* 


M.G. Bridge, The Sale of Goods, Oxford: Clarendon Press, 1997, xciv + 614 pp, 
hb £80.00. 


This book contains a good deal of up-to-date and interesting material on sale of 
goods. Some areas of the subject, particularly those unchanged since 1983, receive 
very detailed treatment. Where, however, there have been recent changes, 
discussion sometimes extends little beyond a paragraph. Indeed, the author seems 
to be generally unwilling to speculate as to the likely effects of newer rules in 
anything other than a cursory fashion. 

It is difficult to envisage a market for this book. Material is discussed from an 
evolutionary viewpoint and the discussion concentrates on principle. It would 
make an excellent academic textbook. However, it is far too expensive for the 
student market and will therefore not suit this purpose. As a practitioner’s work, it 
is insufficiently practical. The book is therefore likely to fare poorly vis-a-vis any 
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of the competitor texts. This is rather a shame, because The Sale of Goods is an 
interesting addition to the literature on this fascinating topic. 


Richard J. Bragg* 


Sasha White, Planning Appeals, Birmingham: CLT Professional Publishing, 
1997, 339pp, pb £38.00. 


Planning law is a jungle. The Town and Country Planning Act 1990, as 
substantially amended by the Planning and Compensation Act 1991, contains the 
overriding framework for most planning matters. Although both Acts are very 
large, the majority of technical detail (including substantive matters and procedural 
tules and regulations) is provided by an enormous body of ever growing statutory 
instruments. In addition, government policy is of immense significance in this area 
of law. It is exceptionally unwise to make any material development decision 
without first taking into account Department of the Environment Circulars, 
Planning, Mineral and Regional Policy Guidance Notes circulated by Central 
government. It is probably correct to say that British planning law is the most 
advanced and comprehensive system in the world today. 

There are several extremely good planning books available. Many of these, 
however, are distinctly encyclopedic and aimed at the specialist practitioner. Given 
planning law’s rapidly ever-changing complexity there is a surprising lack of 
introductory material. Sasha White helps to fill that gap and quite correctly focuses 
on the heart of practical Town and Country planning work: the appeals procedure. 

Significantly, Planning Appeals includes a chapter on how to fight planning 
appeals as third party objector. This suggests the book is aimed at empowering the 
layperson as well as educating the professional reader. Planning law represents the 
State regulation of land use development and as such inevitably intrudes upon the 
lives of many people. Given its social and economic significance it is not 
surprising to lear that increasing numbers of ordinary people are becoming 
involved in this area of law every year. Indeed, the recent controversy over the 
siting of Heathrow Airport’s latest terminal makes it clear that public interest and 
involvement is not about to wane. Such people will find Planning Appeals 
invaluable. It provides an accessible and practical introduction to what can be an 
inordinately dense area of law. General practitioners wishing to expand their 
practice will also find this an excellent first port of call. 

Planning Appeals is commendably readable. Both the layout and text are easy to 
follow and good use is made of Tables and flowcharts to help guide the reader 
through statistics, costs and the intricacies of procedure. The book itself is well 
structured, beginning with a succinct outline of the history, sources and 
administration of planning law. Thereafter, the reader is carefully guided through 
statutory rights of appeal, the different types of appeal procedure (Public Inquiries, 
written representations and informal hearings) and substantive issues. The book’s 
skill lies in the fact that it provides enough relevant information to familiarise the 
reader with the practicalities of appeal without getting bogged down in the 
minutiae of detail. Moreover, the writing is clear enough for the layperson yet 
comprehensive enough for the practitioner. Both groups will find this book equally 


* Faculty of Law, University of Manchester. 


© The Modern Law Review Limited 1998 457 


The Modern Law Review [Vol. 61 


instructive. The text is well referenced for any reader who wishes to delve more 
deeply into the technical side of this subject. 

During 1996, important changes were introduced in Circular 15/96. The Circular 
set out practical advice for appealing under s78 of the Town and Country Planning 
Act 1990 and unites and updates guidance from Circulars 18/86, 11/87, 10/88 and 
24/92. Very importantly, Planning Appeals takes these changes into full account. 

This book is not intended to replace the more established works in planning law. 
Rather, general practitioners and lay people will find it the perfect introductory 
text. Not only will it acquaint them with the substantive issues and main threads of 
law and policy but it will also equip them with the practical tools and knowledge to 





mount appeals of their own in what-is-becoming-an increasingly public, political 
and sensitive area of litigation. 


Alex Mehta* 


Heath Pearson, Origins of Law and Economics: The Economists’ New Science 
of Law, 1830-1930, Cambridge: Cambridge University Press, 1997, viii + 202pp, 
hb £40.00. 


Anyone interested in law and economics as a sub-discipline will probably be 
intrigued by this book. It is well known that neo-classicism dominates twentieth- 
century legal-economic thinking. Many, perhaps the majority, of those lawyer- 
economists who eschew neo-classicism have been inspired instead by that body of 
economic thought which goes under the name of institutionalism. Institutionalist 
economics, or certainly institutionalist law and economics, is commonly considered 
to be an American development. Pearson’s book, however, uncovers and discusses 
an earlier, European (principally German) tradition of institutionalist economic 
jurisprudence. 

This tradition of economic analysis seems not especially novel or profound. 
Indeed, lawyer-economists are unlikely to discover in the literature of European 
institutionalism any ideas about law which they have not already encountered. 
Nevertheless, by bringing to light a tradition of legal-economic thought which has 
basically been overlooked, Origins of Law and Economics demonstrates that the 
subject has a rather richer history than has commonly been assumed. 


Neil Duxbury** 


Rhoda James, Private Ombudsmen and Public Law, Aldershot: Dartmouth, 
1997, 262pp, hb £37.50 


One of the most innovative and exciting developments during the 1980s and 1990s 
has been the explosion of Ombudsman schemes in the private sector. This new raft 
of public law-style consumer redress mechanisms has emerged in an unplanned 
manner but, by the late 1990s, can lay claim to at least two major achievements: 
the provision of redress in respect of individual consumer grievances and to have 
acted as a catalyst for the development of higher standards of practice in 
constituencies subject to an Ombudsman’s jurisdiction. Not surprisingly, this 
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proliferation of private sector Ombudsman schemes has created fertile ground for 
academic research, including a systematic treatment of the main schemes, their 
location in public law theory and issues for reform. Rhoda James’ book takes on 
this challenging task and, in doing so, fills a felt gap in the academic literature on 
private Ombudsman schemes. 

The book breaks down into a logical structure, commencing with an opening 
chapter on the relationship between private Ombudsmen and public law followed 
by six case studies on Ombudsman schemes operating in the insurance, banking, 
building societies, corporate estate agency, pensions and retail investment sectors. 
The author then rounds off with three concluding chapters drawing out themes 
from the case studies and reflecting on strategies for reform. Few would quibble 
with this choice of topics, though the inevitable price paid by the author for her 
necessarily selective approach is that schemes such as the Investment and Legal 
Services Ombudsmen, as well as their counterparts in the broadcasting industry, 
are only referred to in passing. 

Chapter One is a thought-provoking and informative excursus conceming the 
place of private Ombudsmen in public law. Adopting an expansive model of public 
law which focuses on the location of power and the need for devices to render the 
exercise of that power accountable, James convincingly argues that Ombudsman 
schemes designed to check misuse of commercial power by private organisations 
such as banks and building societies can be legitimately accommodated in modern 
public law theory. The single case on judicial review of private Ombudsmen, R v 
Insurance Ombudsman Bureau, ex parte Aegon, which suggests otherwise receives 
a withering critique for its failure to reflect a modern theory of public law 
grounded in protection of individual rights. Her thesis is a compelling one and 
should be compulsory reading for all those who level the frequent charge that 
private Ombudsmen are nothing more than a new and modish species of alternative 
dispute resolution. 

In Chapter Two, James carries out a comprehensive study of the origins, 
institutional structure, jurisdiction and track record of the Insurance Ombudsman 
Bureau. In doing so, she averts to but does not fully develop two key issues: 
tensions between a particular Ombudsman and his Council and the crucial factor of 
the personal predilection of an Ombudsman in performance of his adjudicatory and 
‘quality control’ functions. To be fair, James does, in her concluding chapters, 
tackle the need for reforms to bolster the tripartite institutional structures 
commonly used to safeguard an Ombudsman’s actual and perceived independence. 
She could, however, have enriched the chapter by telling in a fuller and franker 
way the fascinating story of the problems encountered by Julian Farrand in his 
dealings with the IOB Council during his tenure as Insurance Ombudsman. 

Chapter Three represents a comprehensive and lucid review of the Banking 
Ombudsman scheme, including the impact of the Jack Report and the Code of 
Banking Practice. James concludes that, while the Ombudsman has had some 
beneficial influence on good banking practice, the scheme’s potential has not been 
fully realised owing to the patchy record of banks in publicising it and their 
jealously guarded commercial autonomy which restricts the Ombudsman’s power 
to comment on the substantive faimess of their policies. One slightly disappointing 
feature of this chapter is that James highlights some interesting issues for debate 
but then fails to give them the full treatment which they merit. Thus, for example, 
she raises the issue of the Ombudsman publicising complaints statistics for 
individual banks but cautions that ‘the organisation which encourages complaints 
and consequently has a high number of them may in fact be one which also 
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delivers a high standard of service’, and that qualitative rather than quantitative 
complaints statistics are a better indicator of service quality (p 70). This issue could 
well assume importance in the near future given hints from the Blair 
Administration that powerful private sector organisations should be subject to 
the same ‘league table’ discipline — including the lodging and formal resolution of 
grievances — as their public sector counterparts. It would have been useful if James 
had developed this point and others more fully. 

The next chapter is a sound overall evaluation of the Building Societies 
Ombudsman scheme, albeit one which repeats earlier research carried out by the 
author and others. James identifies inadequate publicity of the scheme by building 
societies and a failure fully to exploit the potential for improving building 
societies —practices as serious failures. Moreover, she detects and powerfully 
criticises deficiencies in the scheme’s constitutional structure that appear to confer 
undue influence on the industry. James highlights a critical issue for the future 
development of the scheme, the apparently inevitable mass de-mutualisation of 
major building societies, and raises for debate the consequential question of a 
unified Ombudsman for banks and building societies (p 120) but once again leaves 
the point hanging in the air. 

Chapter Five, on the Ombudsman for Corporate Estate Agents, is a well 
researched and cogent assessment of the scheme. Familiar anxieties regarding 
publicity and the perceived independence of the Ombudsman are tackled, as is the 
refreshing influence of having, unusually for a private sector Ombudsman scheme, 
a non-lawyer as Ombudsman ‘who can take a fresh look at long-established 
practices uncompromised by pre-conceived assumptions’ (pp 151-152). The 
historic defect of the scheme, its partial coverage, is now dealt with by the new 
Ombudsman for Estate Agents scheme. While this chapter is now somewhat out of 
date, much of the substantive discussion remains relevant to the new scheme. 

In her discussion of the PLA Ombudsman, James provides us with an informative 
and accurate critical evaluation of a highly controversial scheme which is still very 
much in its infancy. She focuses on the well known limitations of the 
Ombudsman’s terms of reference but to some extent pulls her punches by hinting 
at, but not fully explaining, the potential for undue Council influence on the 
Ombudsman (p 203). This chapter would have been better if there had been more 
discussion of the personal pensions mis-selling scandal and the role allocated to the 
Ombudsman in the clean up operation which is now underway . 

The themes from these case studies are drawn together in three concluding 
chapters. James identifies a plethora of issues for reform and further research such 
as: the inherent tension between values of consistency and fairness in Ombudsman 
adjudications; the influence of an Ombudsman’s background on decision-making 
and different styles of ‘Ombudsmanship’; and the pressing need to graft a measure 
of legal accountability onto Ombudsman schemes and strengthen institutional 
structures in order to allay concerns in relation to the actual and perceived 
independence of Ombudsmen (Chapter Bight). This account is thought-provoking 
and perceptive: it sketches a challenging law reform and academic research agenda. 

In her penultimate chapter, James reviews the role of the British and Irish 
Ombudsman Association and calls for its role to be institutionalised as a permanent 
regulatory body for Ombudsmen in Britain. This plea may well meet with a 
sceptical response from government, not to mention the consumer movement (who 
would doubtless ideally prefer an Ombudsman Commission comprised of members 
having a more arm’s length relationship with Ombudsman schemes than that 
enjoyed by the current membership of the Association). 
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Finally, the author urges three specific reforms: greater transparency in relation 
to the functions of Ombudsman Councils; a shift in powers from Boards to 
Councils in Ombudsman schemes; and a regulatory body to validate and monitor 
individual Ombudsman schemes. Even though these are modest proposals which 
could be speedily implemented, a fuller account of what implementation would 
entail would have been instructive. 

This is a painstakingly researched, well written and persuasively argued 
monograph. It offers new insight and brings together previously scattered academic 
literature and primary Ombudsman material. James has produced not only a work 
of sound legal scholarship but also the key point of reference in an area which sits 
at the public law-consumer redress interface. 


P.E. Morris.* 


Norman Doe, The Legal Structure of the Church of England: A Critical Study 
in a Comparative Context, Oxford: Clarendon Press, 1996, 543pp, hb £60.00. 


Interest in ecclesiastical law, and the relations between church and state, has grown 
these last thirty or more years. In part, this has been an outcome of the 
development of a multi-cultural society in the United Kingdom, making the 
relationship between religions a matter of social and political concem. In part, it is 
an outcome of secularisation and a questioning of the nature, role and relevance of 
churches. It also has to do with the all too clear perils of sectarianism. Within the 
Christian community, there has been a continuing theological ferment as, first, the 
theologically liberal came to prominence, and then traditional congregations 
dwindled and a different theology re-gained acceptance. This is to leave aside the 
growth of New Age beliefs and practices, which themselves have led to a 
questioning of the structures and relevance of older institutions. 

More concrete controversies have also arisen, particularly in relation to the 
Church of England. The nature of the government of that Church and its structures 
have undergone change since the Second World War. There has been divorce 
among the Royal Family. The appointment of particular bishops has raised 
concern, inter alia, over the part played by the Prime Minister — a person not 
necessarily of Anglican persuasion, nor indeed of any Christian belief. Recently, 
there has been the question of women priests, and the dispute at Lincoln Cathedral. 
There was the matter of certain investments by the Church Commissioners. There 
are the various questions that surrounded, and still to some degree surround, 
whether Charles can become Head of the Church of England (or may law and 
doctrine be acknowledged by a church to be separate and distinct?). 

All these elements have contributed to discussion, not to say argument. The 
newer processes within the Church of England have produced a series of reports by 
working groups and commissions on various matters that have introduced a degree 
of light into previously murky areas, and have allowed outsiders to see some of the 
game. Books such as Mark Hill’s Ecclesiastical Law (London: Butterworths, 1995) 
have made accessible much useful material. 

Norman Doe’s book is an excellent contribution, going a very long way to 
explicating and clarifying the law in many of these matters. In my so saying, it 
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should be understood that I am an elder of the Church of Scotland (ie, a 
Presbyterian) with Calvinistic sympathies, a staunch supporter of the other 
established church in the United Kingdom of Great Britain and Northern Ireland, 
and one who occasionally wonders whether the Church of England really was 
adequately reformed. But with all these caveats, and the more than implication that 
I am not an expert in the law of the Church of England (and therefore may miss 
points which others might argue), I persist in my view that this is an excellent 
contribution to our understanding of a complex matter. To an outsider (and some 
insiders), history and politics with an admixture of conflicting and sometimes 
prematurely triumphant theological views have made the Church of England 
resemble Mervyn Peake’s Gormenghast. Doe’s book is a guide to the labyrinth. 

The book is in several sections. Part I, Canonical Jurisprudence, sets the matter 
within its overarching frame. Part II, on ecclesiastical Goverment, outlines the 
form and residence of the legislative, administrative and Judicial powers. 
Ecclesiastical Ministry is the subject of Part IL, dealing with Bishops, the 
ordained ministry of priests and deacons (including the ordination of women), and 
the ministry of the laity. Part IV is on faith, doctrine and litargy — a topic which a 
Presbyterian might have preferred to have taken earlier. Part V, on the rites of the 
Church, is informative, particularly to one whose approach to the concept of rites is 
minimalist. The book then concludes with Part VI on the management of church 
property, comprising three chapters dealing with the acquisition and disposal of 
property, its use and maintenance, and finally, the administration and control of 
finance. a 

All these matters are clearly and pleasantly presented. Doe writes well. He does 
excuse himself in the Introduction, saying that the book is not exhaustive of its 
material and ‘readers will doubtless find omissions’. I have to say that I am not 
among such. The presentation and evaluation of both the Church of England’s 
internal regulation, and its interrelation with state-made law, covers all the matters 
which appear to be appropriate. 

The sub-title of the book is also to be noted. The text is ‘a critical study in a 
comparative context’, the comparator being Roman Catholic canon law. That law 
was recently (in the Roman Catholic sense of that word) made available to a 
modern and more general public in the new Code of Canon Law of 1983, and its 
approved English translation (also of that year). Doe’s avowed intention is to see to 
what extent Church of England law and practice is similar to or different from the 
canon law tradition and whether it is as clear or as comprehensive as the tradition 
which the 1983 Code summarises. His conclusion is that each church Operates a 
‘maximalist regulatory culture’ although their implementation of canon law 
differs, as do various matters of detail. In Roman Catholicism the 1983 Code is 
paramount, while in the Church of England the law is found distributed among a 
variety of sources. Both churches operate hierarchical structures of authority. In the 
Church of England, however, a major role is now given to the laity in governance — 
a step which the Roman Catholic Church has not yet taken. The rules governing the 
powers of the ministry are stricter and more universal in Roman Catholicism. In 
that Church, also, the requirement laid on the laity of assent to matters of doctrine 
enunciated by the hierarchy is stronger than in the Church of England. And, of 
course, the relationship of the Church of England to the state (whatever ‘state’ 
means in that context) is different from that of the Roman Catholic Church. 
Interestingly, however, Doe does suggest that this Church does, in England, have a 
legal position vis-à-vis the state which has some of the attributes of establishment 
in that the legality of the actions of its hierarchy are given tacit recognition by the 
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state. However, as he goes on to say, the legal position of the Catholic Church in 
Britain is that of a consensual society, whose property is held on the ordinary terms 
of the law of trust. I would comment that virtually every ecclesiastical grouping (to 
use a neutral term rather than denomination) could meet the sort of test that he is 
indicating. I therefore wonder whether as much can be made of the point as appears 
in the text. The difference is that, once upon a time, the Roman Catholic Church 
held a position now held by the Church of England — which is a different matter. If 
a restoration of a limited legal personality and status is a limited form of 
establishment, then the episcopal church of Scotland’s claim to be the true Church 
of Scotland — a claim made until recently in its annual year-book — may have some 
foundation after all. 

Although I find the bulk of the book informative and interesting, certain parts 
particularly intrigue me. The discussion of the episcopal ministry, bishops, the 
ordained ministry of priests and deacons, and the ministry of the laity, brought 
back to mind the debates of the 1960s as to a union between the churches of 
England and Scotland. While I must say that I can see no reason to re-open those 
discussions, and have not changed my views as a result of reading Doe, his 
presentation of the structures and their operation and the inter-relations of the 
different ministries is something which anyone interested in such questions should 
read with benefit. The discussion of episcopacy clarifies some things which the 
non-episcopal tradition can fail to appreciate. For the future, of course, the question 
of membership of the House of Lords will open up the presence of ‘the bishops’. 
Maybe that will provoke a general review of ‘establishment’ and the role of the 
monarch. We shall see. But, having read Doe, a move to congregations choosing 
their ministers seems unlikely. 

In the discussion of the episcopate, the comparisons with Roman Catholic law 
are striking. Appointment procedures are obviously different, although Doe 
reminds us technically that, in both instances, the appointment is by the head of the 
church. In England, the form is elective at one stage, although the electors in a 
diocese are instructed whom to elect, and the Crown nominates on the advice of the 
Prime Minister. Nomination of candidates is after consultation, although there is no 
assurance that a possible appointee favoured by a majority within the diocese will 
make it even to a ‘short leet’. In the Roman Catholic system, consultative 
processes are normally followed. In the last resort under both systems, however, a 
bishop is the choice of the head of the organisation. The authority, powers and 
duties of the archbishop and bishop differ slightly in either church. In the Church 
of England, archbishops are to correct defects within the dioceses under their 
authority, while within the Catholic system problems are referred upwards to 
Rome. Below that level the role of bishops is more or less the same, involving the 
oversight of the work of the church within the area of his responsibility. Further 
developments have been made in an attempt to meet the demands of modem 
conditions. Suffragan and assistant bishops have been created to exercise a degree 
of delegated authority, it being even possible with the Roman structure for an 
assistant to be imposed on a bishop. In England, a further development has been 
the ‘flying bishop’, a creature invented to cope with the remnant group opposed to 
the ordination of women. And there are also local variations such as auxiliary 
bishops and honorary assistant bishops. All such seem to be desirable, albeit they 
are illogical and the relationship with traditional episcopacy remains unclear. 

Below the episcopate there is a ministry of priests and deacons. The suitability 
for ordination is obviously a problem for both churches, but not only for them. 
Other churches encounter the same difficulties, although they solve them 
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differently. Naturally, in Doe’s book there are short sections on the ordination and 
appointment of women, but the detail of that story would have to be sought 
elsewhere. Certainly the role of women within the Ministry has caused problems 
within the Church of England, and, as a result of the recent change, some have 
moved to other churches where they felt more doctrinally comfortable. But Doe 
confines himself to a discussion of the law and does not address underlying 
doctrinal argument. That is justifiable, but there are serious questions which the 
issue of women still poses and on which some comment might have been made. I 
may have missed it, but the admission of married former priests of the Church of 
England to the ministry of the Roman Catholic Church could justify at least a 
paragraph of speculation as to the future of the rule as to celibacy within the latter 
Church. 

As a former member of the Panel on Doctrine of the Church of Scotland, another 
section which I was particularly drawn to was Chapter 9, on Faith and Doctrine. This 
is illuminating as to internal Church of England requirements and practice, as to the 
Roman Catholic position, and as to religious liberty in secular society. The ‘right to 
dissent’ and canonical discipline are matters which are in obvious tension. My 
interest here is selfish. The Church of Scotland’s disciplinary procedures are very 
rarely exercised in doctrinal matters, and when they have been recently the result 
has not been reassuring. To read of the more formal structured approach possible 
within an episcopal configuration did interest me. However, in both churches, the 
doctrinal wings are very far apart, and one may have difficulty in seeing how it is 
possible for these wings honourably to remain part of the same institution — 
particularly when the institution is historically and legally more conservative in 
theological terms than the liberals pretend it to be. I must say that I found myself 
wanting this chapter to be longer, and to give more detail on canonical discipline in 
both the Roman Catholic Church and the Church of England. 

Within an episcopal tradition, it seems that liturgy and the rites of the church 
assume a great importance. Doe’s discussion of the former is short but useful. That 
of rites is longer. In both instances it was convenient to compare the treatment with 
Chancellor Bursell’s recent Liturgy, Order and the Law (Oxford: Oxford 
University Press, 1996). Doe is more discursive. To solve a problem, one would 
turn to Bursell. For an outsider, Doe is the first port of call. 

I am not sure that the book could be improved, but in a second edition perhaps 
consideration could be given to the inclusion of comparative material from other 
Provinces of the Anglican Communion. The Church of England is not always in 
step with its daughter churches, and that could illuminate some matters quite as 
much as ‘comparison with the Roman Catholics. And, speaking of the Roman 
Catholic Church, the same basic point could be made. The Roman Catholic Church 
is not as homogeneous as much of the treatment here implies: the Church of 
England is not the only ecclesiastical Gormenghast. 

The book is well indexed both as to content and as to citation of statutes and 
cases, Canons of the Roman Catholic Church and the Measures and Canons of the 
Church of England. I noticed no misprints, but, as a Scot, must cavil once. The 
Lord, who as chairman of the General Trustees was the first defendant in the 
famous Free Church case of 1904, was Lord Overtoun. Although less so than the 
case of the ‘i’ in the Greek discussion of the nature of Christ, the ‘u’ is important. 


F. Lyall* 
* Faculty of Law, University of Aberdeen. 
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Alan Hunt, Governance of the Consuming Passions: A History of Sumptuary 
Law, London:.Macmillan, 1996, xix + 466pp, hb £45.00. 


We are, ecologists tell us, what we eat and what we wear. The moral inflections of 
such statements may seem new but the sentiments are old. Dress and food — and 
to a lesser extent other forms of social behaviour such as church attendance and 
gaming — have been, throughout western history, governed by laws (written and 
unwritten). It is an underlying tenet of studies in cultural history like Hunt’s that 
personal adornment and ritualised social practices can be understood as semiotic 
systems, sets of signs or encodings that carry historically specific meanings. Hunt’s 
account is extremely useful in its wide coverage (roughly antiquity to the present) 
of changing attitudes to, and regulation of, those practices central to the way 
human beings shape themselves and their environments. It is driven by a concept, 
‘governance’, inspired by the writings of Michel Foucault. By governance, Hunt 
intends us to understand ‘an ongoing set of practices that persists until its target or 
object undergoes some significant shifts to a reconstructed object or is abandoned’. 
Sumptuary law, in Hunt’s work, does not mean questions of legislation, though 
these have their place. A historical relativist, Hunt insists that ‘objects of 
governance are always socially constructed and are then activated in and through 
the specific and hence variable aspects of social agents’ (p 4). 

Hunt has read widely and perceptively across a vast range of secondary literature 
dealing in detail with sumptuary legislation; he claims no new research and, in so 
far as he is dependent upon studies that vary in scholarly rigour and methodology, 
this is a weakness. Nonetheless, his knowledge of recent work on consumption that 
takes into account issues of gender, and of class, as well as his scrupulous concern 
with methodology ensure that his account eschews simplistic equations between 
prohibition and rejection, between emulation and class aspiration. He thus allows 
space for the idea of rejection and prohibition as suggestive of desire and 
fascination and opens up questions of fashion that are more than merely economic. 

It is in the area of sexual organisation that Hunt adduces some of his most 
compelling evidence. Drawing on the work of social historians such as Norbert 
Elias, Lyndal Roper, Diane Owen Hughes and Roger Chartier, Hunt overcomes his 
liberal disconcertedness at ‘the mysogyny exhibited by the men who debated in the 
public arena and made the laws’ (p 255) and draws together powerful evidence for 
the female body as a particular site of inscription for society’s anxieties. Earrings 
shift over the centuries in one Italian city state from being officially required signs 
of prostitution to high fashion items. Hat bands, buttons, and in particular the depth 
of neckline, are common areas of preoccupation with each new legislative act 
inspiring ingenious and sometimes spectacular forms of defiance. Clothing is a 
public sign of class affiliation and gender definition; servants wearing livery are 
part of a master’s public statement of status, and cross-dressing, whether by class 
or by sex, is deemed dangerously disruptive of social norms. 

Hunt attempts in this study to encompass a range of explanations for 
sumptuary activity which are never fully reconciled. One the one hand, he has read 
the work of-the 1930s psychologist of clothing, Flugel, for whom clothing styles 
are the external expression of masculinity and femininity as internal drives. On the 
other, Hunt is bound to an empirical approach that seeks explanations grounded in 
class behaviour, as with his use of Pierre Bourdieu’s work. Overall what appears to 
interest Hunt most is the possibility that tracking governance in sumptuary practice 
offers a gateway to understanding the development of modemity. He is surely right 
to reject the notion that sumptuary laws are a consequence of an old aristocracy 
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weakly trying to maintain their position; sumptuary attitudes are not unique to the 
ruling classes and, despite a reluctance among economic historians to recognise the 
relevance of cultural evidence to the historical grand narratives, issues of fashion 
and regulation can illuminate class struggle. 

All this provides an excellent corrective to the body of existing case studies of 
sumptuary laws and their attempted enforcement, whether in fifteenth-century 
Nuremberg or sixteenth-century Venice, and a thoughtfully self-reflexive overall 
context within which to understand the regulation of consumption in more modern 
periods. It is with the attempt to explain the shift from pre-modernity to modemity 
via the passions generated by consumption that I find Hunt’s account least 
convincing. His commitment to Foucault and his dependence upon a body of data 
gathered by other scholars largely empirical in their approaches result in a 
somewhat arm’s-length feel, as well as a certain arbitrariness and lack of 
chronological coherence. We move backwards and forwards in time, with 
frequently repetitious (albeit intensely articulated) rehearsals of methodology and 
ideology, with judicious attention to language but with relative disregard for things 
as seen and experienced. 

Sumptuary legislation is a consequence of the passionate adherence of individual 
human subjects to aspects of the material world that they inhabit. The materiality 
of those objects — the softness of velvet, the glittering of cut diamonds, the texture 
and taste of truffles, the gleam of silver as compared with the dull shine of pewter — 
is what makes them desirable and it is their desirability that places them within the 
theatre of human control. Productive of discourse, material culture cannot 
ultimately be subsumed into language. Beliefs and desires are illogical: religion 
as imaginative realm and as system of governance underpins virtually all the 
historical evidence offered by Hunt. But nowhere does he seriously engage with 
the contradictions and ambiguities that are in play around religious doctrine and its 
application. Indeed, the extensive index contains no entry either for ‘Christianity’ 
or for ‘religion’. Consumption is, finally, about desire and the construction of 
individual identities and, while Hunt admirably critiques those theorists who 
depend upon a crude Veblenesque notion of emulation to explain the patterns of 
luxury that characterised urban societies in early modern and modern Europe, 
without acknowledgement of the materiality of culture, and without recognition of 
the interplay between the psychic and the social in historical visuality, explanations 
for the overwhelming attention to consuming passions will never be wholly 
satisfactory. 

Marcia Pointon* 


* Department of Art History and Archacology, University of Manchester. 
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